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CASES 

1813. 
ARGUED  AND  DETERMINED  

IN   THE 

COURTS    OF   COMMON  PLEAS, 


AND 


EXCHEQUER-CHAMBER, 


IN 


Trinity    Term, 

In  the  Fiftj-third  Year  of  the  Reign  of  George  III. 


B 


DoDSLEY  v.  Lady  Hamilton.  .   Jkm  i^. 

£ST,  Serj.  bad  in  the  last  term  obtained  a  rule  mst  for  iftbeCoortdU 
setting  aside  an  attachment  which  had  issued  against  the  ceedim  to  lie 
sheriff  for  not  bringing  in  the  body,  and  had  made  it  absolute  on  {^^  th^termi 
pavment  of  costs.     Vaughan.  Serit  in  this  term  moved  to  dis-  •»«  a  condSq* 

*     '  D        '        •!  preccdeot ;  and 

charge  that  rule,  upon  the  ground  that  the  defendant  had  never  uuperfonr 
Justified  bail,  nor  taken  any  other  step,  nor  had  paid  the  costs  tew^tbeino* 
of  the  attachment.  SS'lSf^SSS' 


Per  Curiam.    We  have  determined,  that  where  any  thing  S^^-SSS 
is  to  be  done  upon  terms,  the  terms  are  in  the  nature  of  a  con-  appiicatioo  10 
dition  precedent,  and  that  the  plaintiff  may  sign  judgment 
without  application  to  the  Court.    Since,  therefore,  the  costs        [  ^  1 
have  not  been  paid  to  the  plaintiff,  the  attachment  stands,  and 
he  may  pnrsae  it ;  and  they 

Refused  the  rule. 

Vol..  V.  B 
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Jim«l8i        RoLFE,  Demandant;  Lacon,  Tenant;  Anguish,  Vouchee, 

£^^byin-  A  Deed  to  lead  the  uses  of  a  recovery  in  1731,  conveyed 
•ertiofip  a  parish  J^\^  the  messuage  called  Lownde  Hall^  with  the  lands  thereto 
ive  yean.         belonging  i  n  the  parishes  of  Ijozsmde  and  Summer  Leighton.   I  n 

1738  a  recovery  was  sufiered  of  this  estate  in  Summer  Leighton. 
JjcnSj  Serjt.  suggesting  that  it  was  probably  conceived  by  the 
persons  who  prepared  that  recovery,  that  Lownde  and  Summer 
Leighton  were  the  same  parish,  which  was  not  the  fact;  ob- 
tained permission  to  amend  by  inserting  in  the  recovery  the 
parish  of  ^^  Lownde^'*  notwithstanding  the  antiquity  of  the 
transaction 


*[0 

•/■««  W-  Haudy  r.  Cathcart,  Clerk, 

The  statute  45  FTpHIS  was  an  action  upon  the  statute  43  Geo.  3.  c.  84.  5. 1?. 
minlresapre^  -L  to  recover  certain  penalties  from  the  defendant,  who  was 
sSdeon^hUpre^  ®  beneficed  clergyman,  for  non-residence.  The  second  count 
t^ttetotM?'  ^^  ^^  declaration  stated,  that  the  defendant,  after  the  passing  of 
hb  cathedral  that  statute,  to  wit,  on  the  *19th  of  August  1811,  and  for  a  long 
it.  ^^  time,  to  wity  for  two  years  then  last  past  had  been,  and  still  was 
for  a^Dtinn«l  ^  spiritual  person,  and  rector  of  tjie  rectory  of  the  parish 
fth"'^**''"^*'  church  of  JJ/e//z/y,  in  the  county  of  lor/*,  and  for  and  during 
farytoaver  all  that  time  possessed  of  that  benefice ;  that  being  such  spiri- 
d^o^tohave  ^"^^  person,  and  so  possessed,  he  did,  after  the  making  of  the 
^faiaoyone  gajj  a^t,  without  such  sufficient  cause,  as  in  or  under  any  act  or 
In  an  action    acts  of  parliament  recited  or  mentioned  in  the  same  act  is  spe- 

for  a  contumed      */•   j  • 

non-residence,    cificd,  Or  sucii  Other  suflicient  cause  as  would  exempt  the  de- 
it  is  necenary 
to  prove  the 

noD-rcfidence  to  have  commenced  on  the  precise  day,  and  continued  to  the  precise  day,  which  is  xy\' 
lc|^  in  the  declaration.    Stmbie. 

In  an  action  oo  a  penal  statute,  if  the  phuotiflT  at  the  trial  takes  his  verdict  upon  a  count  more  pro- 
fitable to  bim,  and  the  defendant  has  a  verdict  on  the  rest,  the  plaintifl'  cannot,  when  he  afterwards 
finds  himself  unable  to  hold  his  verdict  on  tiiat  count,  transfer  it  to  a  lessurufltahle  count,  to  which  the 
evidence  would  apply. 

A  prebend  is  ncitKcra  dif^ity  nor  ab^iiefice. 

fendant 


IK  THE  FlFTY-THIftO  YbAR  OF  GEORGE  III. 


iendant  from  any  of  the  pains,  penalties,  and  forfeitures  under  the 
said  recited  acts  for  any  non-residence,  and  without  having  any 
such  licence  or  exemption,  as  is  in  the  said  act  of  43  Geo.  3. 
mentioned  for  that  purpose,  wilfully  absent  himself  from  his 
said  benefice  for  a  period  exceeding  eight  months  together ;  to 
wUy  oo  the  10th  day  of  October  1810,  and  tor  the  space  of  nine 
Bionths  then  next  following;  and  did  during  all  that  time  make 
bis  residence  and  abiding  at  some  other  place  or  places  than, 
and  except  at,  some  other  dignity,  prebend,  benefice,  donative, 
perpetoal  curacy,  or  parochial  chapelry,  of  which  the  defendant 
was  possessed,  contrary  to  the  form  of  the  statute.  And  that  the 
rectory,  during  the  time  the  defendant  so  absented  himself,  was 
of  a  large  annual  value,  to  wit^  of  ISOO/.  after  deducting  there- 
fitxn  all  outgoings,  (except  any  stipend  paid  to  any  curate)  ; 
and  by  reason  of  the  premises,  and  by  force  of  the  statute,  an 
action  had  accrued  to  the  plaintiflT,  to  demand  and  have  from 
tlie  defendant  a  large  sum,  to  wit^  800/.,  being  two-thirds  of  the 
annual  value  as  last  aforesaid*    The'  third  count  charged  the 
defendant  with  absenting  himself  from  Methly  for  a  period  ex- 
ceeding six  months  together,  and  not  exceeding  eight  months. 
Another  of  the  counts  charged  him  with  absenting  himself  from 
Methlifj  for  the  like  periods,  to  be  accounted  at  several  times 
in  the  year.     The  eighth  count  stated,  that  the  defendant,  after 
the  passing  of  the  act,  viz.  on  the  19th  August  1811,  and  for  a 
year  then  last  past,  had  been,  and  still  was  a  spiritual  person, 
and  vicar  of  the  vicarage  of  the  parish  ch\xxQ\\  o(  Kippax^  iti  the 
ume  coonty,  and  for  and  during  all  the  time  aforesaid  pos- 
sessed of  that  benefice.    And  that  being  such,  and  so  possessed, 
be  did,  after  the  making  of  the  act,  without  sufficient  cause,  as 
in  or  under  any  act  or  acts  of  parliament  recited  or  mentioned 
in  the  act  43.  Geo.  3.  is  specified,  or  such  other  sufficient  cause  as 
would  exempt  the  defendant  from  any  of  the  pains,  penalties, 
and  forfeitures  under  the  said  recited  acts  for  any  non-residence, 
and  without  having  any  such  licence  or  exemption  as  is  in  the 
act  43  Geo,  3.  mentioned  for  that  purpose,  wilfully  absent  him- 
.self  from  his  last  mentioned  benefice  for  a  period  exceeding 
three  months,  and  not  exceeding  six  months,  to  wit^  on  the  8th 
of  May  1811,  for  the  space  of  three  months  and  ten  days  then 
■ext  following,  and  did  during  all  that  time  make  bis  residence 
and  abiding  at  some  other  place   or  places  than  and  ex- 
cept at  some  other  dignity,  prebend,  benefice,  donative,  perpe- 
tual curacy^  or  fmrocbial  chapelry,  of  which  the  defendant  was 
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possessed,  contrary  to  the  statute ;   and  the  plaintiflP  averred 
that  the  said  vicarage,  during  the  time  the  defendant  so  ab« 
senfed  himself,  was  of  the  annual  value  of  600/.  after  deducting 
therefrom  all  out-goings  (except  any  stipend  paid  to  any  cu- 
rate,) and  by  reason  of  the  premises,  and  of  the  statute,  an  ac- 
tion had  accrued  to  the  plaintiff  to  demand  from  the  defendant 
a  larger  sum,  to  wit^  SOO/.,  being  one-third  of  such  annual  va- 
lue.   The  tenth  count  stated  that  the  defendant,  on  the  19th 
fi^  August  1811,  and  for  two  years  then  last  past,  had  been,  and 
still  was  a  spiritual  person,  and  prebendary  of  the  prebend  of 
Langtoftf  founded  in  the  cathedral  and  metropolitan  church  of 
St.  Peter  in  York^  and  for  and  during  all  the  time  aforesaid,  pos- 
sessed of  the  said  prebend,  and  that  being  such,  &c.  (disaffirming 
his  exemption,)  the  plaintiff  averred  as  an  offence  that  he  did  wil- 
fully absent  himself  from  his  said  prebend  for  the  whole  of  the 
year  of  our  Lord  1810,  and  averring  the  prebend  to  be  of  the 
annual  value  of  600/.  after  deducting,  &c.,  entitled  himself  to 
450/.,  as  being  three-fourths  of  such  annual  value.    The  de- 
fendant pleaded  that  he  was  not  indebted.     Upon  the  trial  of 
this  cause,  at  the  York  summer  assizes  1812,  before  WoQdj  B., 
the  plaintiff  relied  on  the  Sd,  8th,  and  10th  counts.     It  was 
proved  that  the  writ  in  this  action  was  sued  out  oti  the  Idth  of 
August  1811 ;  that  the  defendant  was  rector  of  Methly^  but  no 
evidence  was  given  of  the  time  of  his  induction  ;  and  that  he 
had  omitted  to  reside  there  during  the  years  1810  and  1811; 
and  that  he  had  no  licence  for  non-residence  during  those 
years,  but  that  on  May  1 1th,  181 1,  after  he  was  inducted  to  the 
vicarage  of  Kippax,  the  archbishop  of  York  offered  him  a  li- 
cence for  non-residence  for  a  period,  while  he  should  repair 
the  vicarage  house  there,  which  was  then  in  decay,  but  he  did 
not  accept  the  offer.    The  evidence  respecting  Kippax  was, 
that  the  defendant  was  inducted  thereon  the  17th  of  Mat/ 181 1, 
and  that  he  did  duty  there  for  a  fortnight;  but  there  was  no  other 
evidence  that,  during  such  fortnight,  he  resided  within  that  pa- 
rish ;  neither  was  there  any  evidence  that  he  had  during  that 
time  absented  himself.    The  vicarage  house  was  at  that  time 
occupied  by  another  family.     He  had  not  resided  there  be- 
'tween  the  end  of  that  fortnight  and  the  commencement  of  the 
action.    The  repairs  were  begun  about  the  17th  of  Junc^  and 
fourteen  or  fifteen  men  were  kept  regularly  at  work  on  them 
and  about  eight  hundred  pounds  had  been  laid  out  thereon. 
The  defendant  with  his  fiunily  had  b^gun  to  inhabit  the  house, 
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ibout  a  fortnight  before  the  trial.  The  evidence  with  respect  to 
the  prebend  of  LattgtqftwBB^  that  there  were  founded  in  the  ca- 
thedral of  York  certain  prebends,  and  certain  residentiary 
canonries;  that  the  latter  bad  greater  emoluments  than  the 
*fomier,  and  derived  from  diflferent  estates*    That  the  prebenn 
dary  of  Ijttngtofl  was  not  a  canon  residentiary ;  that  the  whole 
duty  whiiJi  by  the  constitution  of  the  cathedral  church  was  re- 
qnired  of  a  prebendary,  was  to  preach  three  sermons  in  the 
coarse  of  the  year  in  (he  minster  at  York^  and  to  officiate  on, 
certain  occasions  at  the  altar.    That  the  prebend  of  Langtoft 
was  endowed  with  a  prebendal  house,  which  had  long  been 
divided  into  several  distinct  houses,  and  had  been  leased  out 
bj  the  defendant's  predecessor   to  several  persons  for  threQ 
lives,  and  the  lives  and  life  of  the  survivors  and  survivor,  ac* 
cording  to  the  practice  of  demising  other  ecclesiastical  estatesi 
tod  that  the  lives  named  in  those  leases  were  still  in  existence; 
that  it  was  the  universal  practice  with  all  the  prebendaries  in 
that  cathedral,  to  lease  out  their  prebendal  houses  in.  like  man* 
ner ;  that  no  statute,  canon,  or  regulation  of  the  cathedral,  church 
required  residence  of  the  prebendari^^,  but  that  the  canons 
residentiary  were,  by  the  constitution  of  their  endowment,  re- 
quired to  reside.    The  plaintiff  gave  in  evidence,  a  rule  of 
court  which  had  been  moved  for  in  Hilary  term  181S,  under 
tk  direction  of  the  statute  43  Geo.  S.  c.  84.  i.  IS.  .requiring 
the  archbishop  of  IbrA:  to  certify  the  annual  value  flf^.Jthe  de« 
imdant's  seTeral  pieces  of  preferment,  and  the  archbishop's 
eertificate  made  thereon,  in  which  he  certified  that  the  reputed 
annual  value  of  the  rectory  of  Methli/  was  900/.,  that  of  the 
vicarage  oiKippax  SOO/.  and  that  of  the  prebend  of  Langto/t, 
foonded  in  the  cathedral  and  metropolitan  church  of  York  47A 
Fot  the  defendant  it  was  objected,  Ist,  that  with  respect  to 
KippcuCy  the  oflRsnce  laid  being  a  non-resideoce  commencing 
from  the  8tb  of  AToy,  whereas  the  defendant's  duty  of  residence 
did  Dot  commenoa  till  the  17th  of  Majfy  his  absenting  himself 
for  three  months,  commencing  on  the  18th  of  Mat/^  was  not 
the  same  offiNice  alleged  in  the  count,  and  this  was  a  fatal  va- 
riance between  the  allegation  and  the  proof;  and,  secondly^ 
that  his  doing  the  duty  of  the  church  for  the  first  fortnight  wap 
primdfade  evidence  oi  his  boilBg  resident  upon  that  benefice 
daring  that  period,  which  would  extend  to  the  31st  May;  and 
that  iaaemnch  as  the  writ  was  sued  out  on  the  19th  of  ^tigiis^^ 
he  amid  not  be  fpivi4  inilty.oiitbis  count,  because  there 
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1812L        were  not  three  months  to  elapse  between  the  3l8t  of  Mat/  and 
tlie  commencement  of  the  action  :  thirdly,  that  the  prebend  of 
Langtoft  was  not  such  a  sort  of  prebend  whereon  residence 
Cathcart,    was  required  within  the  statute  43  Geo.  3.,  which  must  be 

Clerk.  taken  to  include  such  prebend^  only  as  had  cure  of  souls,  or 
other  duty  which  could  not  be  performed  without  residence  ; 
and  that  even  if  it  were  siirch  a  prebend  whereon  residence  is 
required,  the  S4th  section  of  that  act  exempted  the  defendant 
from  penalties,  during  the  leases  made  by  his  predecessor, 
which  prevented  his  obtaining  possession  of  his  prebendal 
house.  No  objection  was  made,  or  any  question  raised  on  the 
second  count,  as  to  the  time  from  which  the  commencement  of 
the  year,  intended' by  this  statute,  was  to  be  computed.  JVoody 
B.  directed  the  jury,  as  to  Kippax,  that  the  defendant  could 
iiot  obtain  possession  of  the  vicarage  house,  so  as  to  reside  id 
the  house  instantly;  that  as  he  had  performed  the  duty  for  a 
fortnight,  it  was  for  the  jury  to  collect,  whether  he  had  not 
been  resident  there  during  that  fortnight;  and  if  he  had,  there 
were  not  three  months  during  which  the  defendant  could  be 
guilty  of  non-residence  between  his  induction  and  the  com- 
.mencement  of  the  action :  if  they  thought  there  was  evidence 
of  the  defendant's  non-residence  there  for  more  than  three 
months,  between  the  day  of  his  induction  and  the  day  of  suing 
out  the  '(^laintiff^s  writ,  there  was  an  offence  proved  sufikiently 
corres^ii&ing  with  the  description  in  the  count.  And  as  to 
the  prebend  of  Langlojl^  that  inasmuch  as  the  word  prebend 
Was  expressly  included  in  the  act,  he  could  not  distinguish  be- 
tween one  sort  of  prebend  and  another;  but  he  reserved  the 

r  g  1  point  whether  this  species  of  prebend  was  within  the  act.  The 
jiiry  found  a  verdict  for  the  plaintiff  for  600/.  upon  the  second 
count,  for  100/.  on  the  eighth  count,  and  for  35/.  5^.  upon  the 
tenth  count ;  and  a  verdict  for  the  defendant  upon  all  the  other 
counts. 

L,ens^  Seijt.  in  Michaelmas  term  1812,  upon  the  same  grounds 
which  had  been  taken  by  the  jdefendant  at  the  trial,  except 
that  he  omitted  distinctly  to  point  at  the  materiality  of  the 
day  on  which  the  non-residence  was  averred  to  commence, 
moved  for  a  rule  msi  to  set  aside  the  verdict  which  had  been 
taken  on  the  eighth  and  tenth  counts,  and  to  have  a  new  trial ; 
and  he  also  moved  in  arrest  of  judgment  upon  the  second 
'count  upon  the  ground  that  it  averred  the  defendant  to 
have  absented  himself  from  Jlfe/A/^  for  tt  period  exceeding 

eight 
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eight  moDths,  io  »//,  on  the  10th  of  Ocloberj  and  from  thence        1S15. 

fiMT  nine  months  then  next  following,  without  averring  it  to  be       71 ' 

in  any  one  year,  whereas  the  ofience  designated  by  the  statute,  ^^^^ 

was  the  absenting  himself  for  more  than  eight  months  together    Catucart. 
in  any  one  year.    If  the  plaintiff  had  alleged  the  offence  ac-     •   Clerk. 
cording  to  the  description   prescribed   by  the  act,  he  would 
have  been  nonsuited;  for  there  did  not  on  the  10th  of  October 
remain  eight  raont^  together  then  to  come  or  unexpired 
within  the  year. 

GiBBS,  J.  observed,  that  the  question  on  this  point  would  be, 
whether  the  year  was  to  be  computed  as  the  calendar  year,  be* 
ginning  from  the  1st  of  January^  or  whether  it  was  to  be  com- 
poted  from  the  digr  of  the  defendant's  induction  ;  and  enquired 
whether  there  was  any  evidence  of  the  day  of  the  defendant's 
induction ;  and  hearing  there  was  none,  he  inclined  to  think 
that  the  verdict  on  that  count  could  not  be  supported,  for  if  the 
year  was  computed  from  the  day  of  induction,  there  was  no 
evidence  by  which  it  could  appear  from  what  time  the  year       [  0^  ] 
was  to  be  dated;  and  if  it  was  to  be  computed  by  the  calendar 
year,  then  the  verdict  could  not  be  supported,  because  it  was 
dear  that  there  were  not  eight  months  of  the  calendar  year  re- 
mainini^  afler  the  10th  day  of  October  in  that  year. 

Chambre,  J.  threw  out,  that  it  might  possibly  be  the  inten- 
tion of  the  act,  to  compute  the  year  from  the  day  of  pass* 
ing  the  act.  (The  act  received  the  royal  assent  on  the  7th 
ofJuijs^  1803.) 

Heath,  J.  observed,  tliat  the  plaintiff  bad  not  shewn  it  to  be 
eight  months  in  any  one  year,  computing  ejtlier  from  the  one 
period  or  from  the  other;  and  the  count  must  shew,  that  it  was 
eight  months  within  a  year,  computed  in  one  way  or  the  other. 
The  Court  granted  a  rule  tusi  on  all  the  points. 

Besij  Serj.  in  Euster  term  1813,  shewed  cause.  He  con, 
tended,  1st,  as  to  KippaXj  that  the  defendant  ought  to  have 
proved  that  he  resided  the  first  fortnight  within  his  parish,  of 
which  bis  serving  the  church  was  not  sufficient  evidence.  [The 
Court  relieved  him  as  to  this  point,  observing  that  the  jury  hav- 
ing found  that  which  was  a  matter  purely  for  their  consideration^ 
that  the  defendant  had  absented  himself  from  Kippax  for  a  pe- 
riod of  three  months  together,  subsequent  to  his  induction, 
they  were  satisfied  with  the  sufficiency  of  the  evidence  of  that 
fiiet,  and  would  not  disturb  the  verdict  on  that  ground.]  That  "  *  ^ 
iact  being  proved,  and  Uie.  subs^ntial  allegation  of  the  offence 
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being,  that  he  absented  himself  for  a  period  of  more  than  three 
months  together,  it  is  immaterial  whether  the  non-residence  com- 
menced from  the  day  alleged  in  the  declaration,  or  from  any 
other  d&y,  unless  it  were  prored  to  commence  from  some  day 
which  rendered  the  circumstance,  of  time  material.  It  is  not 
necessary  to  prove  a  murder  to  be  committed  on  the  day  al- 
leged iH  the  indictment.  This  is  not  like  the  case  of  usury,  in 
which  it  is  necessary  to  allegb  from  what  day  to  what  other  day 
the  forbearance  is:  the  reason  of  that  case  is,  that  it  is  the  de«< 
scriptioh  of  a  contract,  which  must  be  truly  stated  ;  otherwise 
it  is  a  different  contract.  But  whether  it  is  material  or  not  to 
prove  the  offence  to  have  commenced  at  the  day  alleged,  suffice 
it  to  say,  that  objection  is  now  for  the  first  time  taken,  for  the 
rule  was  not  obtained  upon  this  ground,  (to  which  CUbhs^  J. 
i^greed)  therefore  it  is  too  late  to  make  it  now.  3.  As  to  Lang* 
toft  J  residence  on  a  prebend  is  required,  not  only  by  the  ex- 
press words,  but  by  the  purview  of  the  several  acts.  The  pre- 
amble of  the  Stat.  81  /T.  8.  c.  13.  expresses  it  to  be  made  not 
merely  for  the  cure  of  souls,  but  ^^  for  the  more  quiet  and  vir* 
tttous  increase  and  maintenance  of  divine  service,  the  preach- 
ing and  teaching  the  word  of  God,  with  godly  and  good  ex- 
ample giving,  the  better  discharge  of  curates,  the  maintenance 
of  hospitality,  the  relief  of  poor  people,  the  increase  of  devo- 
tion, and  good  opinion  of  the  lay  fee  towards  the  spiritual  per- 
sons ;'*  and  it  requires,  s,  26.  ^^  that  every  spiritual  person 
promoted  to  any  archdeaconry,  deanery,  or  dignity  in  any 
monastery,  or  cathedral  church,  orother  church,  conventual, 
or  collegiate,  or  being  beneficed  with  any  parsonage  or  vicar- 
age, shall  be  personally  resident  upon  his  said  dignity,  prebend, 
or  benefice.'*  It  is  true  that  if  a  prebendary  has  other  prefer- 
ment with  cure  of  souls,  he  ought  to  reside  upon  that  benefice 
where  his  cure  of  souls  is,  because  there  he  has  wider  scope  for 
the  exercise  of  all  the  virtues  ascribed  to  him  by  that  act ;  but 
if  he  has  no  cure  of  souls,  be  must  reside  where  his  prebend 
lies ;  and  if  he  has  both,  and  neglects  to  reside  on  either,  bis 
cure  of  souls  which  he  neglects  shall  not  excuse  his  non-resi- 
dence on  his  prebend.  It  is  urged  that  no  regulations  of  the 
cathedral  of  York  require  residence;  but  it  is  not  to  be  presumed 
that  the  only  intent  of  this  act  was  to  enforce  the  collegiate  re- 
gulations of  these  churches*  It  goes  much  ftirtfaer  than  they  do, 
atld  tfie  prebe&d,<i8, per  Cbrjam,  neither  a  dignity  nor  a  benefice,) 
bat  it  has  duties  for  the  prebeadary  to  perfim  io  b^  cathedral. 

He 
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He  onght  to  attend  divine  worship  there,  not  confining^  it  to  the       1813. 
barely  preaching  three  sermons  in  a  year;  he  is  the  counsellor      -. 
of  the  bishop  in  spiritualities,  and  is  to  restrain  him  in  temporal*  ^^ 

ties.  Dean  and  Chapter  ofNorwicVs  case,  S  Co.  75.  Although  CatupaxIj 
the  church  expressly  designates  some  of  its  members  as  dainons  Clari. 
reaidentiaries,  it  does  not  thereby  discharge  the  others  of  their 
legal  duties.  The  lease  of  the  prebendal  houses  affords  no 
defence ;  for  if  the  defendant  is  bound  to  residence,  the  law 
avoids  the  lease  of  his  predecessor,  and  it  became  the  duty  of 
the  prebendary  to  pursue  his  remedies  for  the  recovery  of  the 
possession.  The  Court  cannot  add  to  the  word  prebend  in  the 
Stat.  43  Cr.  S.  a  qualification  which  the  legislature  has  not  ex* 
pressed.  S.  As  to  Meihly.  There  is  an  obvious  distinction 
between  the  terms  in  which  the  statute  SI  H,  8.  c.  13.  describes 
the  offence  of  continued  non-residence,  and  those  which  art 
used  in  the  stat.  43  0. 3.  Nevertheless,  if  the  verdict  cannot 
be  supported  on  the  second  count,  the  Court  will  permit  the 
plaintiff  to  transfer  it  to  x>ne  of  the  counts  which  state  such 
a  shorter  continued  absence  as  will  agree  with  the  evidence, 
and  come  within  the  limits  of  such  a  year  as  the  count  ought 
to  describe.  [Per  Curiam.  The  jury  have  disposed  of  all  the 
other  counts,  by  finding  a  verdict  on  them  for  the  defendant: 
therefore  the  plaintiff,  who  at  the  trial  elected  to  take  his  ver- 
dict on  the  second  count,  as  being  the  most  profitable  for 
him,  cannot,  if  he  finds  himself  now  unable  to  hold  it  on  that 
count,  abandon  that,  and  apply  the  verdict  to  any  other  count ; 
be  must  therefore  try  whether  this  count  will  support  his  ver- 
dict.] This  act  describes  two  classes  of  offences :  the  one  a  con- 
tinued absence,  the  other  the  absenting  himself  for  various 
periods  to  a  certain  aggregate  amount  in  any  one  year.  All  [  1^  ] 
the  precedents  of  declarations,  from  the  time  of  the  statute 
21  H.  8.  c.  13.  s.  961  pursue  this  form.  If  the  interpretation 
contended  for,  that  the  three  months  must  be  in  one  calendar 
year,  is  to  prevail,  a  clergyman  may  absent  himself  from  his 
core  the  last  three  months  except  one  day  of  one  year,  and  the 
first  three  months  except  one  day  of  another  year,  viz.  from 
the  8d  of  October  to  the  SOth  of  Marchj  with  impunity.  The 
intention  of  the  legidature  was,  that  if  an  incumbent  were,  at 
any  time  whatsoever,  absent  from  his  benefice  for  a  period  of 
three  months  together,  or  for  several  times  in  any  one  year, 
aoK^OBtiog  lo  three  months,  in  either  of  those  cases  the  offence 
ahooM  be  {KuiishaUe ;  and  the  terms  of  the  act  clearly  express 
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the  oflTence  to  be  the  not  residing  for  three  montlis  together. 
If  thiR  be  80,  this  alone  will  be  an  answer  to  the  motion  in  ar« 
rest  of  judgment;  but  the  declaration  goes- further,  and  8pe- 
cifies  the  absence  to  be  for  a  period  exceeding  eight  months, 
xiz.  upon  and  from  the  10th  o(  October,  1811,  for  the  space  of 
nine  months  then  next  following,  which  clearly  shews  an  ab- 
sence of  nine  months  within  one  and  the  same  year,  computed 
from  the  10th  of  October.  [^Gibbsy  J.  I  have  looked  at  the 
entries,  and.  can  find  no  entry  in  Towmend  or  Cornwelfs 
tables  which  countenances  jour  interpretation.  I  have  looked 
at  IjUI.  Ent,  151.  and-  Rast.  599.  which  are  declarations  for 
continued  non-residence ;  but  they  both  state  the  precise  period 
of  non-residence.  There  is  this  material  distinction  between 
the  acts  21  //.  8.  and  43  G.  3.  that  in  the  former  there  is  only 
one  penalty,  vis.  10/.  for  absence  by  the  space  of  one  month 
together,,  or  by  the  space  of  two  months  to  be  accounted  at 
several  times  in  any  one  year ;  and  that  penalty  could  not  be 
augmented  or  varied  at  the  will,  or  by  the  contrivance,  of  any 
one  or  more  prosecutors.  But  that  is  not  so  with  the  latter 
statute.  For,  suppose  a  rector  to  be  absent  six  months,  three 
at  the  end  of  one  year,  and  three  at  the  beginning  of  another, 
under  the  former  statute  a  plaintiff  or  plaintiffs  might  recover 
precisely  the  same  number  of  penalties  for  so  many  continued 
absences  of  one  month  each,  as  if  the  six  months  had  been  all 
in  the  same  year ;  but  under  the  latter  act,  if  the  defendant 
may  be  sued  for  non-residence  for  three  months  at  the  end  of 
one  year,  and  for  another,  non-residence  of  three  months  at  the 
beginning  of  the  next,  the  penalties  in  that  case  would  amount 
to  two-thirds  of  the  annual  value  of  the  living;  whereas  iTthe 
non-residence  for  six  months  together  is  laid  as  one  offence,  the 
plaintiff  can  recover  only  half  a  year's  profits  of  the  benefice, 
as  the  penalty.  The  same  difficulty,  however,  would  arise  if 
several  plaintiffs  were  io  sue ;<  for  as  soon  as  a  clergyman  ban 
been  non-resident  three  months,  A.  may  sue ;  and  as  soon  as 
he  has  completed  another  three  months'  absence,  B.  may  sue ; 
and  when  he  has  completed  another  three  months,  C.  may  sue ; 
and  at  the  end  of  the  year  X).  may  sue;  so  that  for  four  times 
three  months'  absence  they  may,  between  them,  recover  a 
whole  year's  and  a  third  of  a  year's  value,  although  for  a  whole 
year's  absence,  alleged  as^ne  offence,  the  plaintiff  can  only  re- 
cover three-fourths  of  the  annual  value.]  The  same  difficulty 
occurs  on  the  construction  of  the  act,  whether  it  be  considered 
.  with 
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witk  relalien  to  periods  which  ate  parcel  of  two  several  ca- 
lendar yearS)  or  to  the  several  parts  of  one  year. 

Lensj  in  support  of  his  rule,  contended,  first,  as  to  KippaXy 
that  the  verdict  was  not  supported  by  the  evidence,  the  per- 
formance of  the  fortnight's  duty  being  sufficient  evidence  of  re« 
sidence  during  that  time,  and  there  not  being  three  months  for 
non-residence  afterwards,  before  the  suing  out  of  the  writ; 
[but  the  Court,  interrupting  him,  held  that  that  was  purely  a 
question  for  the  jury,  to  whom  it  was  fairly  left,  and  who  by 
their  verdict  had  disaffirmed  the  defendant's  residence  during 
that  fortnight,  j  The  evidence  does  not  support  the  finding  of  a 
non-residence  on  Kippax  for  three  months,  commencing  from 
the  8th  of  May.  The  dale  is  material,  for  he  may  hove  occa* 
sion  to^  use  the  record  of  this  judgment  as  bis  defence  against 
another  action  i9  be  brought  for  the  same  non-residence :  it 
cannot,  therefore,  suffice  for  the  plaintiff  to  prove  the  defendant 
guilty  of  non-residence  at  some  other  time  than  the  time  al- 
leged; for  if  it  would,  the  record  could  not  prove  that  he  has 
before  paid  the  penalty  for  the  same  offence.  If  it  be  not  ma- 
terial to  keep  it  to  the  very  day  stated,  there  is  no  other  limit 
that  can  be  prescribed;  but  it  would  be  competent  to  tbd 
plaintiff  to  shew  under  this  count  that  the  defendant  had  been 
non-resident  any  three  months  whatever,  in  any  year  whatever. 
If  a  count  were  to  aver  that  the  defendant  was  absent  for  a 
period  of  more  than  three  months  together,  and  not  exceeding 
six  months,  without  shewing  in  what  year  or  at  what  time  it 
look  place,  such  count  would  be  clearly  bad.  [HecUhy  J.  In 
respect  of  the  statute  of  limitations,  it  might  be  necessary  that 
the  count  should  make  known  to  the  defendant,  whether  he 
iSould  plead  the  statute  of  limitations  or  not,  which  could  not 
be  known  unless  the  time  of  the  offence  were  stated  on  the  re* 
cord.]  This  is  very  similar  to  the  case  of  usury,  in  all  re- 
spects, except  that  this  is  not  the  case  of  a  contract ;  and  the 
averment  of  an  usurious  transaction,  omitting  the  dates  of  the 
day,  month,  and'  year,  would  clearly  be  bad.  The  declaration 
an  Jtastellj  599.,  avers  tl^at  the  defendant  wilfully  absented 
himself  from  the  feast  of  the  Nativity  of  S/.  John  the  BapUsi^ 
in  the  sixth  year  of  the  king's  reign,  until  the  feast  of  Alt 
Sainis  then  next  following,  for  the  space  of  four  months  coitciir* 
reaUum.  The  plea  is,  that  the  defendant  was,  and  continually 
fiom  the  feast  of  the  Nativity  of  Si.  John  the  Baptist^  in  the 
jrear  afoxesaidi  until  the  feast  of  AU  Saints^  to  wit^  for  the  space 
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of  the  said  four  months,  had  been  a  chaplain  of  A.  L.^  a  bi« 
'shop,  and  daily  attending  in  his  family,  and  that  the  bishop  ^was, 
before  the  said  feast  of  the  Nativity  of  St.  John  the  Baptist^  and 
during  all  the  time  aforesaid,  had  been  one  of  those  to  whom 
the  number  of  four  chaplains  was  limited  by  the  act ;  so  that 
the  defendant  there  applies  the  defence  to  the  particular  dates, 
so  as  precisely  to  cover  the  charge  made  against  him  ;  a  strong 
instance  of  the  materiality  of  the  time ;  for  if  the  charge  had  not 
been  alleged  with  particularity,  it  would  be  impossible  to  apply 
the  defence  to  it  in  pleading.  [_OibbSj  J.  According  to  the 
plaintiff's  doctrine,  if  the  defendant,  to  a  count  for  three  months' 
iion«residence  upon  and  from  the  10th  of  October,  pleaded  a 
judgment  recovered  for  three  months'  nou'residence  generally, 
the  [daintiff  might  new  assign  that  he  sued  for  non-residence 
for  another  three  months,  commencing  from  the  10th  of  June : 
and  with  respect  to  what  has  been  urged  for  the  plaintiff,  that 
this  point  was  not  made  upon  the  trial  and  motion  for  the  rule 
fdsiy  it  appears  by  the  report  of  the  learned  Baron,  that  this 
point  was  raised  at  the  trial,  and  directly  presented  to  his  atten- 
tion, and  that  he  gave  a  direct  judgment  upon  it,  vis.  that  if  there 
vrere  three  months  of  non-residence  between  the  defendant's  in- 
duction and  the  suing  out  of  the  writ,  the  allegation  was  suflS- 
ciently  proved.  All  the  manuscript  precedents  which  I  pos- 
sess, as  well  as  the  precedent  in  LilL  151.,  state  precisely  the 
time  of  the  non-residence.]  A  new  assignment  in  debt,  on  a 
penal  statute,  was  never  yet  heard  of:  the  whole  doctrine  of  new 
assignments  rests  on  the  particular  practice  in  actions  of  tres- 
pass, which  is,  to  do  no  more  in  the  first  instance  than  to  shew 
a  mere  possession  in  the  plaintiff  without  more  particularity, 
until  the  defendant's  plea  renders  it  necessary  to  new  assign ; 
but  that  practice  was  never  yet  applied  to  any  other  form  of 
action.  As  to  iTi^a^r,  therefore,  the  plaintiff  was  bound  down 
to  the  proof  of  the  offence  which  h^  had  alleged;  and  inasmuch 
as  he  had  alleged  an  offence  which  it  was  impossible  for  the 
defendant  to  commit,  it  is  equally  impossible  for  the  plaintiff  to 
recover.  As  to  the  prebend  of  Langtqftj  it  was  not  the  inten- 
tion of  the  statute  to  require  any  residence  contrary  to  the 
local  statutes  of  these  ecclesiastical  foundations.  Some  local 
statutes  require  total  residence,  others  only  a  partial  residence. 
The  act  43  Geo.  3.  embraces  all  prebends  to  which  residence 
may,  from  the  nature  of  the  thing,  be  applicable ;  but  it  applies 
only  to  the  duty  of  the  prebendary,  whatever  duty  his  paiticu- 

lar 
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hr  prebend  may  impose  on  bim.    In  the  cases  wbere  residence        1813. 
is  one  of  tbose  daties,  tbis  statute  enforces  residence,  but  not  ■ 

otbenrise:  tbe  question,  tberefore,  is  wbetber  the  nature  of  the      ^^^^^ 
defendant's  office  requires  it.    Tbe  universal  practice  of  de«    Cathcjuit 
mising  tfiese  prebendal  booses  for  three  lives,  shews  that  it  has       Clerk, 
sever  been  oaderstood  in  tbe  church  itself  that  residmice  is  re- 
quired.    The  duty  required  in  preaching  is  for  so  short  a  pe* 
riod  of  the  year,  that  it  nev^  could  occur  to  any  one,  that  it 
was  necessary  to  reside  the  whole  year  in  order  to  perform  it. 
The  boose  is  given  to  the  prebendary  for  his  sustedtiition,  either 
to  live  in  or  to  let,  as  be  thinks  fit.    If  prebends  were  not 
named  in  the  act,  inasmudi  as  they  are  neither  dignities  nor 
benefices,  there  would  be  no  word  to  make  residence  on  them 
a  duty,  even  in  those  cases  where  the  nature  of  the  office  re* 
quires  residence;  the  statute,  therefore,  ex  vi  termini^  compre- 
hends all  prdiends,  but  it  operates  only  on  such  prebends 
where  the  ecclesiastical  duty  and  canon  law  require  it«»  But  the 
canon  law  is  so  fiur  from  requiring  residence  on  prebends,  that  it 
was  found  necessary  to  enact  laws  in  order  to  restrict  prebenda- 
ries from  residence  on  their  prebends,  to  tbe  detriment  of  the 
cure  of  souk  on  their  benefices ;  this  is  done  by  the  44/A  canon 
qfl60SjOibs.  Cod.  196.,  which  is  also  careful  to  distinguish 
between  such  prebends  as  do,  and  such  as  do  not  require  resi- 
dence; and  provides  that  the  prebend  shall  excuse  no  more  ab- 
sence from  the  cure  of  soub,  than  during  such  time  as  the  du- 
ties of  tbe  prebend  require  the  predendary's  residence  thereon.       [  17  ] 
The  34th  section  of  tbe  stat.  43  Geo.  3.  c.  84.  provides  for  tbe 
case  wherea  predecessor  has  let  the  bouse  of  residence  belonging 
to  any  benefice,  donative,  perpetual  curacy,  or  parochial  chapel- 
ry,  and  enables  the  successor  to  avoid  that  lease ;  but  it  makes  no 
similar  provision  for  avoiding  the  lease  of  a  prebendal  house. 
It,  therefore,  becomes  an  important  question,  whether  the  pre- 
decessor had  power  to  demise  this  house;  for  if  he  had,  since 
the  successor  hath  no  means  given  him  of  vacating  the  demise, 
it  is  strong  evidence  that  the  statute  did  not  intend  that  he  is 
bound  to  residence.    As  to  the  argument  that  the  statute  does 
not  restrict  the  residence  to  prebends  having  cure  of  souls;  so 
neither  does  it  tanex  cure  of  souls,  as  a  qualification  of  any  of 
the  dignities  and  offices  mentioned  in  the  act.    As  to  the  argu- 
aent  that  residence  is  required,  because  the  prebendaries  are 
of  tbe  eoUDcil  of  the  bishop,  they  bave  their  especial  and  several 
duties  of  their  own  annexed  to  their  office.    3.  As  to  MeUdg. 

The 
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181S.       -The  words  of  the  statute  43  Geo.  3.,  which  describe  the  af^ 
'Z  leDce,  are  in  this  respect  precisely  similar  to  those  of  the  21 

^^  Hen.  8.  c.  IS.,  the  only  difference  being  in  the  number  of 

Cathcart*  months.  The  plaintiff  contends,  that  if  the  declaration  alleges 
Clerk.  a  continued  -absence,  it  is  not  nec^sary  to  allege  it  to  be  in 
any  one  year :  if  it  states  an  offence  composed  of  several  ab« 
sences,  he  admits  they  roust  all  be  within  some  one  year;  but 
there  is  no  ground  for  this  distinction.  In  the  one  case  and 
the  other,  the  offence  must  consist  of  absence  within  some  one 
year.  [GiMx,  J.  I  have  looked  at  several  precedents,  that  in 
liUy^  151.  (a),  and  others,  and  find  that  they  comprehend 
(^  18  ]  charges  of  continued  non-residence  in  parts  of  two  years; 
therefore,  those  authorities  will  not  aid  the  argument.  I  be- 
lieve, in  point  of  practice,  it  has  always  been  considered,  that 
a  continued  non-residence  needs  not  to  be  confined  to  any  one 
year.  With  respect  to  the  mode  in  which  4he  year  is  to  be 
computed,  there  is  no  precedent  existing,  which  states  the  time 
of  the  induction  of  the  defendant.  Now,  if  the  year  is  to  be 
computed  by  the  time  of  induction,  and  not  by  the  calendar,  all 
•  those  precedents  must  be  wrong.  Besides,  that  will  not  help 
the  defendant.  But  the  effect  of  the  act  is  this.  If  he  be  non- 
resident thrice  three  months,  he.  incurs  three  penalties  of  a 
third  of  the  value,  which  make  an  integer.  If  he  be  absent  a 
whole  year,  he  incurs  a  single  penalty  of  three-fourths  only  of 
the  value ;  and  there  is  no  provision  in  the  act  to  prevent  a  se- 
parate informer  from  prosecuting  him  at  the  expiration  of  each 
three  months  of  non-residence.  It  cannot  be,  as  has  been  sug- 
gested for  the  defendant,  that  the  first  prosecution  instituted 
for  non-residence  is  a  bar  to  any  other  prosecution  for  non- 
residence  in  that  year ;  for  it  would  have  the  dangerous  effect 
of  enabling  a  friend,  who  should  sue  him  at  the  end  of  the  first 
three  months  of  the  year^  to  give  him  permission  of  absence  for 

.  (fli)  Fazecettr.  Chapman^  Lilt.  151.  The  declaration  alleges  that 
the  defendant,  on  the  4th  of  Aprily  and  for  a  year  then  next,  was 
vicar,  and  by  the  space  of  seven  whole  months  concurring  together  in 
the  year  aforesaid,  to  be  computed  from  the  Ist  day  of  Maif  in  the 
same  year,  was  not  personally  resident,  but  absenteil  himself  wilfully 
by  the  space  of  seven  months.  Though  the  year  computed  from  4th 
April  does  not  coincide  with  a  calendar  year,  the  seven  months  alleged 
-  fall  within  a  calendar  year.  Rast.  599.  the  absence  alleged  is  for 
four  months  .within  one  calendar  year. 
i  •  .  thft 
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the  other  nine.  If  the  statute  deferred  all  actions  for  penalties 
till  the  end  of  the  year,  and  directed  that  one  prosecution,  only 
should  then  be  commenced  for  the  highest  penalty  that  had  been 
incurred,  it  would  heal  this  incongruity.  But  this  is  not  so. 
Chambre,  J.  If  one  man  sue  for  a  penalty  immediately  after 
the  end  of  the  first  three  months,  no  power  of  this  court,  nor 
any  word  in  the  act,  prevents  another  pei*son  from  suing  again 
at  the  end  of  the  next  three  months,  nor  another  from  su- 
ing at  the  end  of  the  third  similar  period.  And,  if  he  should' 
al^nt  himself  for  three  months,  and  then  reside  a  week, 
then  absent  himself  three  months,  and  reside  another  week, 
and  then  absent  himself  three  months  more,  the  incongruity 
would  not  be  healed  by  waiting  till  the  end  of  the  year, 
and  suing  for  the  highest  penalty  only ;  for  in  that  case  a 
plaintiff  must  recover  the  three  thirds,  and  could  recover  no- 
thing else.] 

Besij  feeling  the  weight  of  the  arguments  used  respecting  the 
count  for  Kippax,  now  said  he  would  relieve  the  Court  from 
further  considering  that  point,  and  abandoned  that  part  of  his 
verdict.  [Gibbsy  J.  You  act  with  great  discretion.  1  think 
that  a  question  certainly  of  considerable  difficulty.] 

Mansfirt.d,  C.  J.    There  being  an  end  of  the  case^  as  it 
respects  KippaXy  the  only  questions  remaining  relate  to  Methly 
and  the  prebend :  as  to  the  prebend,  if  we  were  at  liberty  to'  go 
oot  of  the  words  of  the  act,  I  see  not  what  great  good  is  to  be 
done  by  compelling  a  class  of  persons  to  reside,  who  by  the  ge- 
neral practice  of  the  kingdom  never  do  reside.  The  quantity  of 
residence  required  of  them  almost  always  is  in  the  inverse  ratio 
of  the  number  of  prebends :  at  Windsor ^  where  there  are  twelve, 
a  monthly  residence  is  sufiicient :  at  Norwich  and  Chichester 
there  are  fewer,  and  they  reside  longer.  How  the  word  prebend 
came  to  be  thrown  into  the  act,  one  does  not  know :  it  is  in 
the  act  21  Ilen^  8.  c.  13.  also;  but  how  it  came  there,  or  why, 
we  know  not;  it  is  generally  supposed,  that  when   that  act 
passed,  the  king  was  very  angry  with  the  clergy.    We  must 
consider  ourselves  bound  by  the  express  words  of  the  act ;  and, 
therefore,  the  verdict  on  that  count  must  stand.    The  only  re- 
maining question  relates  to  Methly.    The  allegation  is  that 
the  defendant  absented  himself  for  eight  months  between  the 
10th  October  and  9th  Jul?/  then  next  following ;  as  to  the  ob- 
jection made  thereto^  it  does  not  appear  necessary  that  any 
ibing  more  should  be  alleged  or  proved  thao^  that  which  is  al- 
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ISIS.  kgad,  and  which  the  julry  have  foun^ ;  therefore,  the  verdict 

'Z  mutt  stand  upon  the  second  and  tenth  counts. 

^^  Rule  dsicharged  as  to  the  having  a  new  trial  on  the  eighth  and 

Cathcarti  tenth  counts,  and  as  to  the  arresting  judgment  on  the  se- 

Qerk*  cond  count;  and  a  remiitiiur  to  be  entered  as  to  the  debt 

found  on  the  eighth  count 


•^«^*^'  Matts  v.  Hawkins. 


^  hftwa^^^  rWlHE  plaintiff  declared  in  trespass,  for  that  the  defendant 
^J'^^m  JL  broke  and  entered  his  close  in  St.  Giles's  in  the  Fields, 
^  ^Ih^^^Sd^  ^^^  pulled  down  and  destroyed  a  certain  part  of  a  certain  wall 
each,  tbey  are  of  the  plaintiff's,  which  he  was  erecting  on  the  said  piece  of 
^Lutein  oim-  ground,  and  prevented  his  building  the  same,  whereby  he  was 
m^^^Und^  prevented  from  enjoying  the  land  so  beneficially  as  he  might 
^  ^'^  ^^       ^^^  done,  and  was  put  to  expence  in  endeavouring  to  rebuild 

Aiuiongh  tiie  it.  There  was  another  count  for  breaking  a  wall  of  the  plain* 
cd  ai^  joS^t'  tiff's,  and  taking  away  the  materials ;  and  other  counts  for  pull- 
nvS^prL^  ing  it  down  a  second  time  when  the  plaintiff  had  rebuilt  it. 
^  The  defendant  pleaded  the  general  issue.    Upon  the  trial  of 

Om.s.  e.78.  this  cause  at  the  ^e5(97itf»<er  sittings  after  Michaelmas  term, 
^Sl^^^  1813,  before  Mansfield^  C.  J.,  it  appeared  that  the  defendant 
?|2Sf"  '"*"     was  the  owner  of  a  piece  of  waste  ground  in  CharleS'Streetj 

And  if  one  Drury''lane^  whereon  formerly  stood  a  t>ublic-house  called  the 
to  tSe  height  of  BulTs  Headj  which  had  been  pulled  down  about  ten  years 
waiif^uSrSe  siDce ;  and  die  plaintiff  was  the  owner  of  a  workshop  which 
SowDithle^i-  ^^^^  ^^  ground  on  the  West  side  of  the  defendant's  ground, 
tion,  the  fini  and  next  adjoining  thereto,  and  abutting  thereon.  The  Eastern 
trcspaiBforpaii-  wall  of  the  plaintiff's  premises  had  therefore  been  the  Western 
nach'^^u'as  boundary  of  the  defendant's  house,  the  BulPs  Head,  before  it 
hidfof tbewau  ^^  puUed  down,  and  the  defendant  had  since  built  a  shed 
which  wap        airainst  it  on  his  side.    The  plaintiff  had.  without  any  commu- 

erected  on  the     ^      ,  .  ,      ,        i   /*      i      ^      «  .         i  .  «  i  •   i^ 

pUintiriioii.  nication  with  the  defendant,  begun  to  raise  this  wall  higher 
ina^wau^rect.  than  it  had  formerly  been,  for  the  purpose  of  adding  to  the 
expaici*Siu«  buildings  on  his  side,  when  the  defendant  thought  proper  to 
^«  F^perty  of  puU  it  down  to  its  former  height.  The  witnesses  proved  that 
on  ititands.  the  wall  was  a  proper  party  fence- wall  between  the  two  build- 
ings, and  had  been  built  about  25  years  before  at  the  joint  ex- 
pence 
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penee  5>f  bo^th  j^rp|^[ifitQ^  and  that  it  stood  on  the  boandary 
Uiie,  8o  that  part  of  the  wall  was^  on  the  ground  of  each  pro* 
prietor.  The  defendant  contended,  that  as  no  notice  bad  been 
given  to  him  under  the  building  act,  14  Oeo.  3.  c.  78.,  as  re« 
quired  by  5.  38.,  of  its  being  out  of  repair,  and  of  the  plaintiflTs 
intention  to  repair  or  rebuild  it,  he  had  no  right  to  add  to  it  or 
meddle  with  it;  and  also  that  the  defendant  was  tenant  in 
common  with  the  plaintiff  of  the  wall,  and  therefore  no  action 
of  trespass  could  be  supported  by  the  plaintiff  against  his  com-* 
panion  for  pulling  down  the  common  property.  The  jury  found 
a  verdict  for  the  plaintiff,  with  40;.  damages,  Mansfield^  C.  J. 
reserving  this  point ;  upon  which 

Bestj  Serjt.,  in  Hilarj/  term,  1813,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  enter  a  nonsuit,  when  Gihbsy  J.  ob« 
served,  that  the  title  he  contended  for  would  not  avail  the  de- 
fendant; he  roust  contend  he  was  joint-tenant,  if  he  hoped  to 
locceed  in  the  argument. 

Shepherd^  Serjt.  now  shewed  cause.  Supposing  the  parties 
t6  be  joint^tenants,  still  the  plaintiff  is  entitled  to  succeed. 
Wherever  there  is  a  destruction  of  a  chattel,  of  which  two  are 
joint-tenants,  trespass  or  trover  will  lie.  Admitted,  Fetmings 
?.  Lord  Grenville^  antCy  i.  841.  So  4  East.  191.  Barnardiston 
?.  Chapman.  So  the  actual  demolition  of  real  property 
amounts  to  an  ouster,  and  trespass  will  lie.  But,  secondly, 
the  parties  were  not  tenants  in  common  of  this  wall.  The 
bnildiDg  act  gives  each  party  a  right  to  use  the  wall  for  certain 
porposes  only,  but  it  does  not  make  the  adjoining  proprietors 
tenants  in  common.  If  it  did,  and  if  tenant  in  common  cannot 
bring  trespass  against  his  companion,  each  party  might  take 
down  a  party  wall,  and  lay  his  house  open  to  his  neighbour's 
house,  without  being  a  trespasser,  which  would  be  a  most  in- 
convenient state  of  society. 

Best  urged  that  the  parties  were  tenants  in  common.  The 
lower  part  of  the  wall  was  built  at  the  joint  expence,  partly 
on  the  land  of  the  one,  partly  on  the  land  of  the  other.  The. 
bet  is  not  that  each  builds  one  half,  but  that  both  build  the 
whole,  both  jointly  purchase  every  brick,  and  every  hod  of  mor* 
tar,  and  every  day's  labour  employed  on  it.  And  they  vir- 
tually agree  that  the  two  slips  of  land  on  which  the  wall  stands 
shall  be  eontriboted  by  each  to  make  a  common  property, 
wheveon  thia  wall  shall  be  erected.  The  property  of  the  wall 
itself  necessarily  ensues  the  property  of  the  land  on  which  it 
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stands.  They  are  therefore  tenants  in  common  of  the  freehoMy. 
and  hold  in  base  fee  so  long  as  the  wall  shall  subsist :  when 
the  purpose  of  the  jointure  shall  be  determined^  and  the  wall 
shall  be  pulled  down,  the  soil  of  each  will  be  remitted  to  the 
original  sevenil  possession  and  property  of  the  respective  pro* 
prietors.  The  possession,  at  least,  is  now  common,  whe- 
ther the  title  to  the  land  be  common  or  not ;  and  in  trespass 
possession  is  suflScient  title.  That  part  of  the  wall  which  was 
superadded  by  the  plaintiff,  necessarily  ensues  the  title  and  pos- 
session of  the  residue  which  before  stood  there,  and  therefore 
the  defendant  was  tenant  in  common  of  that  part  also.  If  it 
were  not  so,  this  mischievous  consequence  would  ensue,  that 
either  party  might  at  any  time  (a)  make  a  severance  by  split- 
ting the  wall,  taking  down  the  half  which  stood  on  his  land, 
and  resuming  his  own  moiety  of  the  soil,  bricks,  and  mortar ;  ' 
the  consequence  of  which  would  be,  that  the  other  proprietor's 
half  of  the  wall  would  fall  down  :  but  if  they  are  tenants  in 
common,  although  a  Court  of  equity  will  interfere  by  injunc- 
tion to  prevent  this  destruction,  yet  "  no  action  of  trespass,  viz. 
quare  clausum  suum  fregit^  et  herbam  suam^  SfC.  conculcavit  et 
consutnpsity  Src.  et  hujusmodi  actionesj  ^r.  ;  the  one  cannot  have 
against  the  other,  for  that  each  of  them  may  occupy  in  common^ 
&c.  per  wy  et  per  tout^  the  lands  and  tenements  which  they 
bold  in  common."  Lilt.  s.  323.  1  Salk.  3.  Hai/wood  v.  Da* 
vies.  Trespass  for  taking  water  from  a  well :  the  defendant 
pleaded  in  abatement,  that  he  was  tenant  in  common  of  the 
well  with  the  plaintiff;  and  on  demurrer  the  plea  was  held 
bad,  and  that  it  could  not  be  pleaded  in  abatement,  because  it 
was  a  defence  to  the  action,  to  give  it  in  evidence  on  the  gene- 
ral issue.     The  plaintiff,  therefore,  cannot  maintain  this  action. 

Mansfield,  C.  J.  If  these  parties  are  tenants  in  common 
no  trespass  lies ;  but  1  see  not  how  they  became  tenants  in  com- 
mon. Under  the  circumstances  each  has  a  right  to  the  use  of 
this  wall ;  but  the  wall  stands  part  on  the  ground  of  each,  and 
therefore  is  not  the  property  of  them  as  tenants  in  common  ; 
and  each  party,  for  any  injury  done  to  the  part  which  stands 
on  his  own  land,  must  have  the  ordinary  remedy. 

Heath,  J.    I  am  of  the  same  opinion.     It  is  truly  said  for 


(a)  Which  he  may  lawfully  do  ;  and  the  consequence,  though  in* 
conTenient  to  the  other  party,  is  lawful,  IVigford  v.  GUl^  Cro.  EL 

the 
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tke  defendant,  that  the  building  ensues  the  nature  of  the  tenure 
of  (be  land  ;  there  must  be  a  conveyance  to  pass  the  property 
of  the  soil,  it  will  not  pass  by  parol  agreement.  Here  is  no 
leiancy  in  common.  Lord  Mansfield  said,  if  a  man  lets  ano- 
tlier  baild  on  his  lan(],  it  shall  be  pronounced  a  gift  ;  but  he 
aerer  went  further  than  that.  [Gibbs^  J.  seemed  to  doubt 
if  that  doctrine  could  be  supported.] 

Chambre,  J.  At  common  law  no  action  of  waste  lay  by 
one  tenant  against  another ;  that  action  was  given  by  the  sta- 
tote  of  Westminster  the  second.  The  same  reasons  that  pre- 
▼ented  a  tenant  in  common  from  maintaining  waste  at  common 
law,  equally  hinder  him  from  maintaining  trespass :  the  ques- 
tion then  is,  whether  these  persons  are  tenants  in  common. 
Now  the  statute  which  gives  each  party  certain  rights  in  a 
wall  built  in  this  way,  does  not  make  it  a  common  property  ; 
it  only  confers  on  each  a  right  to  use  it  for  certain  purposes. 
There  is  no  transfer  of  property  here,  and  the  parties  are  seve- 
ralty owners  of  their  respective  land  as  before. 

GiBBs,  J.     1  am  of  the  same  opinion.     Trespass  lies  not 
hfy  one  tenant  in  common  against  another  tenant  in  common. 
The  only  remaining  question  is,  whether  these  parties  are  te- 
nants in  common.     How  are  they  such  ?    One  is  owner  of  the 
land  on  which  one  half  of  the  wall  is  erected,  and  the  other  is 
owner  of  the  land  on  which  the  other  half  of  the  wall  is  erected 
at  their  joint  expence  ;  and  under  the  building  act,  each  is 
entitled  to  certain  easements  in  the  wall  on  the  land  of  the 
other.    If  they  are  tenants  in  common,  either  may  sue  out  a 
writ  of  partition  against  the  other ;  and  then,  after  partition 
made,  they  revert  to  their  own  rights  again.    For  this  reason, 
as  well  as  for  others,  1  am  clearlj  of  opinion  that  this  rule  can- 
not be  maintained. 

Rule  discharged. 


1813. 
Matts 

V, 

Hawkiks; 


[«4  1 


EOLEE  V.  MaESDEK. 


[25] 


TT  ONDONy  to  wit    The  plaintiiT  declared  that  the  de-    De^t  for  uw 
JLj  fendant  was  indebted  to  him  at  London^  St.  Mary-le-  gf'^ot ai^""* 
Bow^  for  the  use  and  occupation  of  a  certain  messuage  of  the  '^^'|°',. 

uie  and  occopatioo,  not  depending  on  the  slat  II G.  3.  c.  1% 

C2  plainUff 
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1813.       plaintiff  by  the  defendant,  at  bis  request,  and  with  the  plain- 

"Z  tiff's  permission,  occupied,  without  shewing  where  the  house 

^  was.    After  verdict  for  the  plaintiff.  Best  had  obtained  a  rule 

Marsdeit.     nisi  to  set  it  aside,  upon  the  ground  that  in  the  declaration  no 

county  was  shewn  where  the  premises  were  situate,  which 

was  necessary,  this  being  a  local  action. 

Vaughariy  Serjt.  shewed  cause,  contending  that  it  was  de« 
termined  by  the  cases  of  King  v.  Fraser^  6  East.  349.,  on  de- 
murrer, and  Kirtlmnd  v.  Poumetty  ante,  i.  570.  that  this  was 
not  a  local  action,  and  that  it  was  unnecessary  to  name  the 
parish,  Bulwer's  case,  7  Rep,  2. 

Best,  contra,  contended,  that  although  where  there  is  a  lease 
by  deed  the  action  of  debt  for  rent  is  transitory,  yet,  where 
there  is  none,  it  is  loca] ;  this  point  of  the  locality  was  never 
made  in  King  v.  Fraser.  The  Court  there  only  decided  that 
it  was  not  necessary  to  name  the  parish  with  particularity ;  not 
that  the  action^roight  be  brought  in  any  county.  In  such  ac- 
tions of  debt  for  rent,  as  are  clearly  local,  it  is  nevertheless  un- 
necessary to  name  the  parish.  In  Kirtland  v.  Pounsett,  the 
Court  were  not  called  on  to  decide  this  point.  If  any  debt  for 
rent  can  be  a  local  action,  this  is.  Neither  will  debt  lie  for 
use  and  occupation  in  this  general  way:  the  action  was  given 
CHily  by  the  stat.  \\G.^.  c.  19. ;  but  that  statute  gives  a  diffc^- 
t  ^0  ]  ent  form  of  actien,  namely^  on  the  case^  and  does  not  warrant 
an  action  of  debt. 

Mansfield,  C.  J.  The  Court  of  King's  Bench  have 
clearly  decided  in  King  v.  Fraser,  that  debt  for  use  and  occu- 
pation is  not  a  local  action  ;  for  if  it  were  a  local  action,  the 
demurrer  in  that  case  must  clearly  have  been  allowed.  They 
have  decided,  therefore,  not  only  that  it  is  unnecessary  to  name 
the  parish,  but  that  it  is  unnecessary  to  shew  in  what  county 
the  premises  are.  However,  even  upon  the  old  doctrine,  the 
plaintiff  may  bring  his  action  where  he  will,  in  respect  of  the 
privity  of  contract :  there  is  no  distinction  in  this  point  be- 
tween a  parol  lease  and  a  lease  by  deed. 

GiBBs,  J.  The  demurrer  in  King  v.  Fraser  would  have 
been  good,  if  the  action  had  been  locaL  The  objection  there 
was,  that  though  the  debt  was  stated  to  be  in  London,  the  lanid 
was  not  staled  to  be  any  where.  This  it  not  an  action  on  the 
slat.  11  Cr.9.  c.  19«  The  ineaning  of  that  act  was,  you  may 
bring  an  action  upon  the  case ;  and  although  it  tiiall  appear  that 
there  was  a  contract  under  a  certain  rent  reserved^  yet  you 

ahaU 
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•ball  recover  a  reasonable  compensation  for  the  use  of  that        1813. 
irhich  you  go  for.  

Rule  discharged.  *^^^^ 

MAESDXir. 


Barnard  v.  Dutht. 


[  27] 
JinmSS. 


THE  plaintiff  declared  in  covenant  upon  a  lease  to  Adams^     incoTenant 
from  Michaelmas,  1791,  for  the  terra  of  21  years,  under  £;,f%S"a^ 
the  rent  of  24/.,  payable  quarterly,  and  an  assignment  thereof  ifaewinca ^ai> 
to  the  defendant;  and  that  after  the  assignment,  to  wit,  on  the  the  last  four  of 
29th  of  September,  1812,  42/.,  for  a  year  and  three  quarters  of  u^'reSae^ 
a  year  then  elapsed,  became  due,  and  was  in  anrear.    The  de-  dl^Surrer*^^ 
fendant  pleaded,  that  after  the  assignment  made,,  and  during  the  came  it  don 
term,  but  before  the  supposed  breaches,  to  wit,  on  the  28th  of  wbote  breack, 
September,  1811,  by  indenture  between  the  plaintiff  and  Arm,  unot oitirr^ 
his  wife,  of  the  one  part,  and  the  defendant  of  the  other  part,  5Mi/5?profcd, 
in  consideration  of  the  absolute  surrender  of  the  lease  in  the 
declaration  mentioned,  the  plaintiff  and  wife  demised  to  the  de- 
fendant, the  premises,  to  hold  firoro  the  day  of  the  date  thereof, 
for  the  term  of  81  yean,  under  the  yearly  rent  of  36/.,  payaUe 
quarterly;  and  that  the  defendant  executed  a  counterpart  of 
such  lease,  by  means  of  which  the  premises  in  the  lease  in  the 
declaration   mentioned    were  surrendered,    and  the    demise 
thereof  wholly  determined.    The  plaintiff  replied  that  he  and 
his  wife  did  not,  before  the  happening  of  the  breaches  in  the 
declaration  mentioned,  or  at  any  time  afterwards,  demise  and 
lease  onto  the  plaintiff,  the  premises,  for  the  term  in  the  plea 
alleged.    The  defendant  demurred  specially  to  the  replication. 

Shepherdy  Serjt.,  for  the  defendant,  endeavoured  to  support 
his  plea,  upon  the  ground  that  as  the  plaintiff  had  averred  the 
lease  to  be  a  subsisting  lease,  and  seven  quarters'  rent  to  have 
become  doe  on  it  in  Midsummer^  1819 ;  any  plea  which  shewed  [  38  1 
seven  quarters*  rent  not  to  be  then  due  on  it,  was  a  good  plea, 
because  it  &lsified  the  breach. 

Per  Curiam.  Tonr  pleader  was  misled  by  this;  he  sees  it 
alleged  that  on  such  a  day  one  ytor's-  and  three  quarters  of  a 
yearns  rent  became  due:  he  conceives  there  is  no  breach  shewn 
to  have  been  commifted  until  that  day,  which  is  not  so.    There 


fiS 


CASES  IN  TRINITY  TERM 


1813. 
Barnard 

V. 
DUTHT* 


18  no  such  entirety  in  alleging  a  breach  of  covenant,  that  if  you 
prove  a  part  of  the  breach,  it  wiU  not  suflSce ;  and  the  plea  does 
not  answer  the  whole  breach,  but  only  the  last  four  quarters* 
rent  out  of  the  seven. 

Judgment  for  the  plaintiff,  with  liberty  for  the  defendant  to 
amend,  and  for  the  plaintiff  to  reply  de  novo. 

Vaugharty  Serjt.,  was  to  have  supporte4  the  demurrer. 


•[«9] 


(IN  THE  EXCHEQUER.CHAMBER.) 


Powell  v.  Saunders. 


If  jadfment 
bentered  gene- 
rally apon  a  de- 
claration in  M* 
tumpsUf  some 
of  toe  counts  of 
irhich  are  for 
unliquidated 
daaiages,  uo 
interest  can  be 
allowed  on  af-  ' 
firmance  of 
Judgment  in  er- 
ror. 

Semb,  that  a 
judgment  on  a 
count  for  not 
accounting  for 
goods  delivered 
To  sell  on  com- 
mission, will 
not  bear  inter- 
est oa  alfirm- 
aoce  in  error. 


J^OSANQUET  moved  for  interest  on  the  affirmance  of 
JO  a  judgment.  The  action  was  for  rendering  a  false  ac- 
joount  of  goods  committed  to  the  defendant  to  be  sold  by  him  as 
broker  under  a  del  credere  commission.  There  were  also 
counts  for  selling  at  an  inferior  price,  contrary  to  instructions. 
The  Court  have  allowed  the  like,  in  trover  for  bills  of  ex- 
change ;  and  also  in  the  ^case  of  an  action  for  not  effecting  an 
insurance  according  to  order,  cited  by  Mansfield,  C.  J.  in 
2  New  Rep.  360.,  Bristowe  v.  Waddington,  which  was  an  action 
upon  a  contract  for  the  sale  of  hops :  and  the  Court  were  in 
that  case  disposed  to  give  it,  but  they  thought  that  the  practice 
did  not  warrant  it.  The  present  verdict  comprehends  interest 
up  to  the  day  of  the  trial. 

Per  Curiam.  There  certainly  must  be  some  mistake  as  to 
the  case  supposed  to  be  cited  by  the  Chief  Justice.  The  count 
in  this  declaration,  which  comes  the  nearest  to  a  claim  for  the 
allowance  of  interest,  is  the  count  for  rendering  a  false  ac- 
count :  but  the  verdict  is  taken  on  the  whole  declaration  gene- 
rally, and  we  caniiot  go  into  an  enquiry  on  what  part  of  the  de- 
claration the  plaintiff  below  Vecovered ;  it  might  have  been  on 
the  breach  which  is  alleged  in  one  count  for  selling  the  goods 
sooner  than  directed^  and  for  that  we  can  give  no  interest.   We 

must. 
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Bust,  therefore,  adhere  to  the  old  rule  or  not  allowing  interest,         181S. 
■oless  it  was  distinctly  shewn  that  the  judgment  is  for  a  debt. 


Mansfieldy  C.  J.  was  absent. 


Rule  refused.         ^°*"-'- 

V. 

Salxdeks. 


(IN  THE  EXCHEQUER-CHAMBER.) 
Bowes  and  Others  r.  Howe.    In  Error. 


[30] 

Jiwe  35. 


THE  defendant  in  error  declared  below  in  his  first  count,  A  "®*«* pi^™**- 
that  the  plaintiffs  in  error  on  the  2d  day  of  Januarj/  1809,  demand  at  a? 
at  Workington  Bank,  that  is  to  say,  at  Penrith,  in  the  county  puJr^jSlLt  be 
of  Cumberland^  made  their  certain  note  in  writing,  commonly  « deownd'^ 
called  a  promissory  note,  by  which  note  they  promised  on  de-  ^V^^  "^^» 
maod  to  pay  to  one  R.  Winder,  or  bearer,  there,  (that  is  to  anies  the  mak- 
say,  at   Workington  Bank  aforesaid,)  the  sum  of  five  guineas,  the  hoMerl^m 
(that  is  to  say,  the  sum  of  5/.  55.)  value  received;   and  the  de-  JJl^f'JJJU'iV- 
fondant  in  error  averred,  that  after  the  makinsof  the  note,  and  >°f°^-  ^ 
before  the  payment  of  the  money  therein  specified,  to  wtt,  on  sentment  and 
the  Ist  day  of  October  1810,  at  Penrith,  the  said  note  was  b^'^nl^drin. 
duly  assigned,  and  delivered  over  to  the  defendant  in  error,  '^SiewiT***^^ 
and  that  he  thereby  then  and  there  became  the  bearer  of  the    An  aiiegatioB 

•  ■  1  .  •    ^  .  .  1  i»  ^1         •  *hat  the  makeri 

said  note,  and  entitled  to  the  said  sum  of  money  therein  speei-  or  a  note  be- 
fied,   whereof  the  plaintiffs  in  error  had  notice;   by  means  Sldce^-SJdl^Sii 
wher  of,  and  by  force  of  the  statute,  the  plaintiffs  in  error  then  JJl'^^^^^^^ 
and  there  became  liable  io  pay  to  the  defendant  in  error  the  said  then  and 
sum  of  money  in  the  said  note  specified,  when  thereto   re-  pay  at  Uie 
quested:  and  being  so  liable,  they,  in  consideration  thereof,  Jiy^'ofthl^ir'^* 
undertook  to  pay  him  when  thereunto  afterwards  requested.  JJJJJ^'a^'di^"*^ 
And  he  averred,  that  after  the  making  of  the  note,  and  before  the  charge  of  prp 
exhibiting  of  the  said  bill  of  the  defendant  in  error,  to  wit,  on  demand. 
the  same  day  and  year,  the  plaintiffs  in  error  became  insolvent,  |„t^„'dS"froiD 
and  then,  and  from  thenceforth,  until  and  at  the  time  of  the  ^'^jjf^^^^t 
exhibiting  of  the  bill  aforesaid,  ceased  and  wholly  declined  and  there  waii  a 
refused  to  pay  at  Workington  Bank  aforesaid,  the  sum  or  sums  ^ 
of  money  specified  in  any  note  or  notes  issued  by  them  from       [  31  } 
such  bank,  to  wit,  at  Penrith  aforesaid,  &c.    The  defendant  in 
error  then  declared  on  twelve  other  similar  notes,  and  for  money 

3  paid, 
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18^3.       pdid,  money  had  and  received,  and  on  an  account  stated;  and 

r concluded  wUh  the  general  breach,  that  the  plaintiffs  in  error^ 

*^^^  not  regiarding  their  said  promises,  but  contriving,  &c.  had  not, 
Hovrs.  ^^^  ^^^  ^^y  ^^  either  of  thera  as  yet  paid  the  said  several  sums 
In  Error,  to  the  defendant  in  error,  although  the  plaintiffs  in  error  after- 
wards, to  wit^  on,  &c.,  and  oftentimes  afterwards,  at  Penrith^ 
&c.,  were  requested  by  the  defendant  in  error  to  pay  him  the 
same ;  but  the  plaintiffs  in  error  to  pay  the  same,  or  any  part 
thereof,  had  hitherto  altogether  refused,  and  still  did  refuse,  to 
the  damage,  &c.  The  plaintiff  in  error  pleaded  the  general 
issue ;  and  upon  the  trial  of  the  cause  at  the  Carlisle  summer 
assizes  1812,  before  Wood,  B*  the  jury  found  a  verdict  for  the  de- 
fendant in  error  upon  all  the  counts  generally,  upon  which  ver- 
dict judgment  was  given  for  him  below.  The  errors  assigned 
were,  that  the  declaration  was  not  sufl^ient  in  law ;  that  it  did  not 
appear,  in  or  by  either  of  the  first  thirteen  counts  thereof,  that 
the  notes  therein  mentioned  were  presented  and  shewn  for  pay- 
ment thereof  at  Workington  Bank,  being  the  place  where  the 
same  were  respectively  made  payable,  before  the  commence- 
ment of  this  suit ;  and  that  a  general  verdict  had  been  given  by 
the  jury,  and  general  damages  assessed  thereon  for  the  defend- 
ant in  error,  although  the  action  was  not  maintainable  by  him 
upon  the  first  thirteen  counts. 

LiUledaky  {or  the  plaintiffs  in  error.  1.  Where  the  place 
of  payment  is  incorporated  in  the  body  of  a  note,  it  is  necessary 
to  aver  a  presentment  at  that  place.  Saunderson  v.  Bowes^ 
14  East.  fiOO.;  and  all  the  cases  in  all  the  courts  now  agree  in 
that  point.  Neither  does  the  insolvency  of  the  maker  excuse 
T  91  \  the  want  of  a  presentment  in  fact,  or  of  the  allegation  of  it  in 
pleading.  Esdaile  v.  Sewerbi/,  1 1  East.  1 14.  Rushton  v.  As' 
finally  Doug.  679.  In  the  principal  case,  16  East.  114.  the 
Court  of  King's  Bench  only  put  it  that  the  shutting  up  the 
bank  was  a  refusal;  and  ^^  admitted  that  the  mere  allegation  of 
insolvency,  as  an  excuse  for  not  presenting  the  notes  for  pay- 
ment at  the  place,  would  be  impertinent."  It  is  true,  this  de- 
claration goes  further,  but  it  does  not  go  far  enough  ;  it  says, 
the  plaintiffs  in  error  ceased,  and  wholly  declined  and  refused 
to  pay  dX  jVorkington  Banky  any  sums  mentioned  in  any  notes 
issued  by  them  from  such  bank.  To  ^^  cease,"  is  to  leave 
off  a  thing  begun  ;  to  ^^  decline,"  is  to  excuse  themselves  from ; 
neither  of  which  will  suffice:  to  ^^  refuse"  is  sufficient,  provided 
the  refusal  be  in  answer  to  a  request ;  but  the  request  must 

be 
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besbewn.  If  they  refused  to  pay  any  note^,  it  must  have  been  in 
aosirer  to  a  request  made  for  payment  of  such  notes :  but  no  re- 
quest has  been  shewn  to  have  been  made  at  Workington  Bank 
for  payment  of  these  notes;  therefore,  there  could  be  no  refusal 
to  pay  these  notes  at  Workington  Bank.  The  count  does  not 
proceed  to  aver  that  the  doors  were  closed,  and  no  one  at- 
tending, which  is  the  ground  on  which  Lord  Ellenborough^ 
C.  J«  puts  it.  [Thompson^  B.  and  Gibbsy  J.  Nothing  upon 
this  record  shews  that  Workington  Bank  intends  a  shop  or 
dwelling-house,  or  that  it  may  not  be  the  bank  of  a  river.  We 
canoot  know  that  there  were  any  doors  there,  or  that  they 
were  shut.J  The  plaintiff  below  ought  to  have  shewn  that  the 
defendants  below  obstructed  or  prevented  him  from  coming  to 
make  his  demand,  or  discharged  him  from  so  doing,  as  in  Jones 
V.  BarkUj/j  Doug.  684.  If  one  who  has  covenanted  to  enfeof 
OD  request,  enfeofs  another,  he  dispenses  with  the  necessity  of 
a  request,  because  he  has  rendered  the  performance  impossible. 
bCo.2\.a.  Sir  Anthony  Main's  CAse.  So,  t^tcf.  447.  Disabilities 
pL  S.  Ibid.  453.  Conditiony  M.pL  1.  Liit.s*  355.;  and  nume* 
rous  other  cases  are  there  put  where  performance  is  excused. 
But  every  person  must  shew  he  has  done  all  in  his  power  to  per* 
fbrm  it,  by  being  ready,  and  the  like.  IS  Mod.  53S.  Lancashire 
V.  KillingzDorth.  If  the  party  that  is  to  do  an  act  comes,  and  he 
to  whom  it  is  to  be  done  do  not  come,  there  he  ought  in  his  de- 
claration to  allege  that  he  was  there  at  the  time  and  place,  but 
that  nobody  came  to  receive.  Cites  Yelv.  38.  5  Vin.  Ab.2^3. 
,  CondUionj  N.  c.  pi.  2.  It  is  not  sufficient  for  the  plaintiff  to 
shew  a  disturbance  by  the  defendant ;  but  he  must  shew  such  a 
continuance  of  (he  disturbance  as  rendered  it  impossible  for 
plaintiff  to  do  the  act  within  the  time  stipulated.  It  is  like  the 
case  of  continual  claim ;  the  plaintiff  must  come  as  near  to  per- 
formance as  is  possible.  In  this  case,  it  might  have  been  con- 
sistent with  some  design  which  the  plaintiffs  in  error  had 
adopted,  that  they  should  not  pay  other  persons  the  notes  they 
held,  but  that  they  should  rdax  in  favour  of  the  defendant  in 
error.  At  all  events,  there  was  no  refusal  to  pay  these  notes, 
because  they  were  never  presented. 

Courtney yxontrd.  The  declaration  is  sufficient.  There  is 
an  all^ation  of  refusal  to  pay ;  refusal  is  correlative  to  re- 
quest; there  could  be  no  refusal,  it  is  admitted,  without  a  re« 
quest:  the  allegation  of  refusal,  therefore,  intends  a  request 
Bttdei  and  is  equivalent  to  an  express  allegation  of  request  and 

refusal 


32 


1813. 
Bowra 

17. 
HOWB. 

In  Error. 
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Bowes 


1813.        refusal,  and  after  verdict  the  reque8t  must  be  intended  to  have 

been  proved.     In  Huffam  v.  Ellis ^  ante^  3.  417.     Lord  Eldon 

^  8aid,  ^^  The  ndore  you  satisfy  mc  that  presentment  at  the  place 

Howe.       ^as  necessary,  the  more  you  satisfy  me  that  I  nAist  intend  a 

In  Error,     presentment  there  to  have  been  proved."     But  if  that  ground 

be  insufficient,  then  the  previous  refusal  to  pay  any  notesy 

[34j  which  is  averred,  and  found  by  the  verdict,  was  a  dispensation 
with  any  further  demand  for  payment  of  these  particular  notes. 
The  Court  did  not  hold  in  Saunderson  v.  Bowcs^  that  present- 
ment  at  the  place  was  necessary,  only  that  a  demand  was  ne- 
cessary; and  Baj/fe^,  J.  takes  the  distinction  between  bonds 
and  simple  contracts. 

Litlledale^  in  reply.  The  general  refusal  in  the  breach  is 
|i  refusal  at  Penrilhj  but  not,  therefore,  necessarily  a  refusal  at 
Workington  Bank;  from  that  refusal,  therefore,  no  tender  at 
Workington  ^a;?^*  could  be  implied,  but  .a  tender  at  Penrith 
only,  if  any,  which  ^was  insufficient.  The  plaintiffs  in  error, 
therefore,  are  driven  from  the  general  request  and  refusal  al- 
leged in  the  last  count,  to  the  especial  refusal  alleged  in  the 
first  count.  That  could  be  a  refusal  only  to  pay  such  notes  as 
were  presented  there;  and  it  is  not  Bhewn  that  these  notes 
were  presented  there  v  as  that  fact  is  so  essential,  no  doubt,  if 
it  had  happened,  it  would  have  been  averred.  Neither  is  there 
any  allegation  that  the  refusal  made  by  the  plaintiflTs  to  pay  any 
of  their  notes,  was  a  refusal  made  to  the  defendant  in  error; 
but  it  is  necessary  that  the  refusal  should  have  been  addressed 
to  the  defendant  in  error,  in  order  to  operate  as  a  discharge  to 
him  of  the  duty  of  making  presentment  and  demand ;  for  a  re- 
fusal made  to  a  stranger  would  not  dispense  with  the  obliga- 
tions imposed  on  the  defendant  in  error  by  his  contract. 

Macdonald,  C.  B.  This  question  is  extremely  simple  ;  it 
depends  entirely  on  the  force  and  effect  of  an  allegation  in  the 
declaration,  which,  it  is  said,  dispenses  with  the  necessity  of 
presenting  the  notes  in  question.  It  is  clear  that  a  demand  at 
the  place  is  necessary,  unless  it  is  dispensed  with.  The  ques- 
tion then  is,  whether  this  allegation,  that  the  plaintiffs  in  error 

[35]  ceased,  and  wholly  declined  and  refused  to  pay  at  Workington 
Bank  any  notes  issued  by  them  from  such  bank,  carries  the 
matter  further  than  a  mere  allegation  of  insolvency ;  and  it  is 
not  alleged  that  this  declaration,  that  they  would  pay  none  of 
their  notes,  was  made  to  the  plaintiff  below :  it  is  merely  this, 
that  they  generally  declared  they  neither  could  or  would  pay 

any 
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any  of  their  notes.    This  allegation  does  not  appear  to  the        1813. 
judges  to  be  sufficient  to  enable  the  plaintiff  below  to  maintain       ~         ^ 
his  action,  therefore  judgment  must  be  for  the  plaintiffs  in  ^^ 

error.  Howe. 

Judgment  reversed.  I"*  Error. 


Craven  v.  Liady  Vatasocr.  JwmSS. 

REPLEVIN.    The  cause  had  been  removed  from  the  .After  a  role 
for  time  to  de* 
county-court  by  recordari  facias  loquelam,  and  the  defend-  dm  in  repie- 

mnt  had  given  a  rule  to  declare;  the  plaintiff  had  first  obtained  wiu  not let that 

m  side-bar  rule  for  time  to  declare  until  the  first  day  of  this  "mpeithe 

term,  and  had  a^ain  obtained  another,  for  time  to  declare  till  v^^  ^  de- 

'  ^  '  Clare  sooner  in 

the  last  day  of  the  term,  by  means  of  which,  as  no  plea  could  that  form  of 
be  pleaded  in  this  term,  he  would  get  over  the  summer  assizes,  more  tkan^ 
Clayton^  Serjt.,  for  the  defendant,  therefore,  moved  to  set  aside  ^^  ®'*^* 
the  last  rule  for  time  to  declare,  and  to  shorten  the  time  so 
much,  that  the  plaintiff  might  declare,  and  the  defendant  be . 
able  to  plead,  within  the  term,  and  proceed  to  trial  at  the  sum- 
mer assizes.    He  conceived  that  he  was  entitled  to  such  a  rule 
in  this  form  of  action,  because  both  the  parties  are  adores. 

Shepherd^  Seijt.,  on  this  day  shewed  cause,  and  Clat/lon  en« 
deavoured  to  support  his  rule :  on  reference  to  the  officers,  the 
Court  held,  that  there  was  no  difference  in  this  respect  between  [  ^^  ] 
time  to  declare  in  replevin,  and  in  other  actions.  And  whether 
or  no  it  might  be  proper  to  make  a  rule  in  replevin  different 
firom  other  actions,  none  such  having  been  yet  made,  the  pre- 
sent rule  must  be  discharged ;  and  the  defendant  could  only  pro- 
ceed by  giving  the  plaintiff  a  peremptory  rule  to  declare  within 
the  time  now  last  allowed  him. 

Rule  discharged. 
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ji««29.         Lee  v.  Mugoeridge  and  Another,  Executors  of  Maet 

^  -  ^^  -  MuGGERiDGE,  deceased. 

♦  [  37  ] 

TheConrtwUi  FTIHIS  was  an  action  of  asmmpsity  broug^ht  in  consequence 
^ffjriffi"'  -■-  ofGran/M.R.  having  dismissed  a  bill  filed  by  the  same 
^^^f™*^^""  Plaintiff  against  the  same  Defendants  to  obtain  payment  of 
what  count  be  the  bond  hereinafter  mentioned,  but  with  liberty  for  the 
nMkStiiki«'^  Plaintiff  to  bring  such  action  at  law  as  he  might  be  advised. 
^aSJS'oWI.  1  ^«-  *  Beamesy  118.  The  Plaintiff  declared  in  this  Court, 
gatioaitagood  that  before  the    making  the   !)ond    thereinafter    mentioned* 

coatideratioD  ^  ' 

ibrapimaiwiD  on  SIst  N(yo.   1789,'  at  London^  &c.,  by  indenture  between 


^A^WnM«oMft,  John  MuggeridgCj  1.,  Mary^  the  deceased,  by  her  then  name 
SfmStoh^  of  Marj/  Hiller,  2.,  and  John  Reynolds,  clerk,  and  Sitphtn 
P"JJjy^»««^«  Reynolds,  3.,  after  reciting  that  the  said  Mary  was  seised  of 
payneatbyber  and  in,  or  well  entitled  unto  the  fee-simple  in  possession  of  a 
money  ad-^      certain  messuage,  and  that  she  was  entitled  to  the  sums  of 

ISJu«tr*o1r'ie-  ^'^'^  *  P^^  ^^^-  ^^^^  annuities,  and  2000/.  5  per  cent,  bank 
curity  of  that    annuities,  and  2000/.  3  per  cent.  South  Sea  annuities,  and  other 

bond,  to  her        ,  ,  '    .  *  .  i  • 

Bon-in-iaw.  Af-  debts,  monies,  and  effects ;  that  a  marriage  was  about  to  be 
band^rdecease,  ^^^  between  John  Muggeridge  and  Mary,  and  that  the  same 
mUine^^at'her  ^^^^  ^^^  '^^^  transferred  into  and  were  then  standing  in  the 
ezecoton  names  of  John*  and  Stephen  Reynolds,  the  said  messuage,  and 

should  settle  the      ,,      ,  .  ^  ,  tI.      .,  .      .    i         •  j 

bond.  Held  all  the  rents,  issues,  and  profits  thereunto  belonging,  and 
^^nit^tt  <^11  ^^^  estate  and  interest  of  Mary  therein,  were  by  such  in- 
OTTthff^romise  ^^''^^u^®  granted  and  released  hy  the  said  Mary  to  the  said 
of  the  testatrix,  trustees,  their  heirs  and  assigns,  to  hold  the  same  to  them  and 

their  heirs,  to  the  use  of  Mary,  her  heirs  and  assigns,  until 
the  marriage,  and  afterwards  to  the  use  of  the  trustees,  their 
heirs  and  assigns,  during  the  joint  lives  of  John  Muggeridge 
and  Mary  Hiller,  upon  trust  to  pay  and  apply  the  rents,  &c. 
thereof  to  Mary  Ililler,  or  to  such  person  or  persons  as  she 
should  from  time  to  time,  by  any  note  or  writing  under  her 
hand,  direct  and  appoint  to  receive  the  same,  during  the  joint 
lives  of  husband  and  wife,  for  her  sole  and  separate  use,  ex- 
clusive of  her  husband,  and  not  subject  or  liable  to  his  debts, 
controul,  or  engagements,  and  the /receipt  of  her,  or  of  such 
person  as  she  should  so  direct  or  appoint  to  receive  the  same^ 
should,  notwithstanding  her  coYerture,  be  a  good  discharge 

for 
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Ibr  the  same ;  and  after  the  decease  oft/.  MuggeridgCy  in  case        181 9. 
Mary  Hiller  should  surviye  him,  to  the  use  of  her  and  her 
heirs  and  assigns  for  ever ;  but  in  case  she  should  die  in  his  ^^ 

lifetime,  then  to  the  use  of  such  person,  and  for  such  estates,     Muoox^ 
and   subject  to  such  limitations,  ftc,  and  atinual  or  other       kidgx. 
charges,  &c. ;  and  in  such  sort,  manner,  and  form,  as  Mary 
by  will,  or  by  any  writing  in  the  nature  of  or  purporting  to 
be  her  will,  by  her  signed  and  published  as  therein  mentioned, 
should  direct,  limit,   or  appoint ;   and,  in  default  of,    until, 
and  in  compliment  of  such  direction,  &c.,  and  as  and  when 
the  several  estates,  &c.,  thereby  limited,  &c.,  should  cease 
and  determine,  to  the  use  of  Hannah  Hiller,  daughter  of  Mary ^ 
in  fee ;  and  a  power  of  leasing  the  same  premises,  in  the  man* 
ner  therein  mentioned,  was  given  to  the  trustees  ;  and  the  in* 
denture  also  contained  a  clause,  whereby  the  trustees  were 
empowered  to  sell  the  messuage  in  manner  therein  mentioned, 
and  that  the  monies  arising  from  such  sale  should  be  placed      [  38  ] 
out  and  invested  at  interest  in  the  public  funds,  or  on  govern* 
ment  or  real  securities,  in  the  names  of  the  trustees,  and  the 
survivor  of  them,  and  the  heirs,  &c.,  of  such  survivor,   to 
stand  and  be  possessed  thereof,  and  of  the  annual  interest 
thereof  upon  trust  for  such  person  as  should  have  been  entitled 
to  the  hereditaments,  and  the  rents  thereof,  if  the  same  had 
not  been  sold  :  and  it  was  thereby  declared,  that  the  trustees 
riiould  stand  possessed  and  interested  in  the  sums  of  stock  so 
transferred  into  their  names,  in  trust  for  Mary  Hitler  until 
the  marriage,  and  after  the  same,  upon  trust  to  pay  her  the 
interest,  &c.,  thereof  during  the  joint  lives  of  herself  and  J. 
Muggeridge,  for  her  sole  and  separate  use,  exclusive  of  «/• 
MuggeridgCy  and  not  to  be  subject  to  his  debts,  controul,  or 
engagements ;  and  her  receipts  for  the  same  were  to  be  a  suffi* 
cient  discharge  for  the  same  to  the  trustees,  notwithstanding 
her  coverture;  and  from  and  after  the  husband's  death,  incase 
she  should  survive  him,  then  upon  trust  for  her,  her  exectt<- 
tors,  administrators,  and  assigns ;  but  in  case  she  should  die 
in  the  husband's  lifetime,  upon  trust  at  all  times  after  her 
decease,  to  assign  and  transfer  the  several  and  respective  funds 
to  soch  persons,   in  such  shares,  and  to  and  for  such  in- 
tents, &c.,  and  subject  to  such  powers,  &c.  as  Mary  Hil^ 
kty  notwithstandiog  her  coverture,  by  will,  or  by  any  writing 
IB  the  natmw  o^  or  purporting  to  be  her  will,  to  be  executed 
mdattestad  as  therein  mentioned,  should  declare,  limit,  di* 
lid,  or  appoint ;  and,  in  defeult  thereof  upon  trust  to  pay, 

transfer, 
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1813.       transfer,  and  assign  the  same  unto  Hannah  Hiller^  her  execu- 
""^J  tor^,  &c.,  for  her  and  their  own  proper  use  and  benefit ;  and 

^^  that  the  intended  marriage  afterwards  took  effect  between  the 

MuGos-  said  J.  Muggeridge  and  Mary^  and  that  after  such  marriage 
&ij)G£.  had,  and  during  the  respective  lives  of  JoA;i  and  Mary^  to  wit, 
on  14th  August  1799,  at  London^  Mary^  by  her  certain  writ- 
[  39  3  .  ing  obligatory,  sealed  with  her  seal,  acknowledged  herself  to 
be  held  and  firmly  bound  to  the  plaintiff  in  the  penal  sum  of 
4000/.,  under  a  condition  thereto  subscribed,  whereby,  after 
reciting  that  J.  Hiller^  son-in-law  of  the  said  Mary^  had  ap- 
plied to  her  to  advance  and  lend  him  the  sum  of  1999/.  195.^ 
which  not  being  convenient  to  her  to  do,  she  had  applied  to 
the  plaintiff  to  advance  the  same;  to  which  he  had  consented, 
'  on  having  her  bond  as  above  written,  and  had  accordingly  ad* 
vanced  to  J.  Hiller^  before  the  sealing  and  delivery  thereof, 
the  sum  of  500/.,  and  had  also  advanced  and  lent  to  him 
by  good  bills,  to  Joseph  Hiller^Q  satisfaction,  the  further 
sum  of  1499/.  19;.,  making  in  the  whole  1999/.  19^. ;  then 
the  condition  of  the  same  was,  that  if  the  heirs,  executors, 
or  administrators  of  Mary  did  and  should,  within  six  months 
after  her  decease,  pay  unto  the  plaintiff,  &c.  the  full  sum 
of  1999/.  19;.,  together  with  interest  for  the  same  at  the 
rate  of  5/.  per  cent,  per  annum^  or  so  much  of  the  principal 
or  interest  thereof  as  J.  Hiller  should  have  omitted  to  pay, 
(it  being  agreed  that  he  should  regularly  pay  the  interest 
thereof  to  the  plaintiff  half-yearly,  as  the  same  should  be- 
come due,)  then  the  said  bond  to  be  void :  and  the  plaintiff 
averred  that  he  did  advance  to  J.  Hiller ^  before  the  delivery 
of  such  bond,  500/. ;  and  did  also  in  Mary^s  lifetime,  and  be- 
fore the  making  her  promise  and  undertaking  next  mentioned, 
advance  and  lend  to  J.  Hiller^  by  good  bills,  to  his  satisfac- 
tion, divers  other  large  sums,  amounting  in  the  whole  to  1499/. 
195.,  making  in  the  whole  1999/.  19s.,  whereof  Mary  had  noi- 
tice,  and  that  Joseph  omitted  to  pay  any  part  of  the  principal, 
and  paid  interest  thereon  only  up  to  Ui  July  ISOl;  he  then 
averred  the  death  of  J.  Muggeridge  afterwards,  and  before  the 
promise  otMary  next  mentioned,  that  she  survived  him,  and 
that  the  principal  sum  of  1999/.  19^.,  so  lent  by  the  plaintiff 
to  J.  Hillery  and  for  securing  the  repayment  of  which  and  iri- 
[  40]  terest,  Mary  so  made  and  delivered  the  aforesaid  writing  obli- 
gatory, and  all  interest  tliereon  from  1st  July  1801,  being  and 
remaining  wholly  unpaid ;  and  Mary  having  full  knowledge  and 
notice  of  the  premises,  she  afterwards,  and  after  the  death  of  her 

hn^hand 
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bnsband  J.  MuggeridgCj  and  whilst  she  was  sole,  and  a  widow^        1813. 
to  wit,  on  the  1 1th  of  July  1804,  at  London^  &c.  in  consideration 
of  the  premises,  undertook  to  the  plaintiff  that  the  bond,  (that 
is  to  ray,)  the  principal  money  and  interest  secured  by  the     Muoos- 
bond,  should  be  settled,  (that  is  to  say,)  paid  by  her  executors ;       aioos*. 
and  the  plaintiff  ftirther  averred  that  Mary  afterwards,  to  wit, 
on    9Stb  jipril  1811,  at  London^  &c.  died,  having  first  duly 
made  and  published  her  last  will  and  testament  in  writings,  and 
thereby,  after  devising^  the  messuage  to  the  defendant  Nathaniel 
Muggeridge  in  fee,  and  after  giving  several  legacies  as  therein 
particularly  mentioned,  gave  and  bequeathed,  subject  to  such  le- 
gacies and  to  the  payment  of  her  just  debts,  funeral  and  testa- 
mentary expences,  all  the  residue  of  her  estate  and  effects,  real 
and  personal,  to  the  defendant,  Natlianid  Muggeridge^  and 
thereby  appointed  the  two  defendants  executors  thereof,  whoa& 
terwards  duly  proved  the  same,  and  took  upon  themselves  the 
burthen  of  the  execution  thereof;  and  the  plaintiff  further 
averred,  that  the  said  principal  money,  and  interest  from  the 
time  aforesaid,  at  the  time  of  the  death  of  Mary  was,  and  still 
was  wholly  unpaid,  and  that  divers  goods,  chattels,  and  effects, 
rights,  and  credits,  which  were  of  Mary  the  deceased  at  the 
time  of  her  death,  more  than  sufficient  to  satisfy  the  principal 
and  interest,  and  all  the  other  just  debts  of  Man/ ^  had  come 
to  and  been  in  the  hands  of  the  defendants,  as  executors,  to 
be  administered  ;  and  that  the  defendants,  as  such  executors, 
afterwards,  and  after  the  expiration  of  six  months  from  the 
death  of  the  said  Mary^  to  wit,  on  1st  November  1311,  at  LoH" 
don,  &c.  had  notice  of  all  and  singiilar  the  premises,  and  were 
then  requested  by  the  plaintiff  to  settle  the  bond,  (that  is  to      [  41  ] 
to  say)  to  pay  the  principal  money,  and  interest  so  omitted  to 
be  paid  by  J.  Ilillefy  according  to  the  form  and  effect  of  such 
promise  and  undertaking  of  Mary  in  her  lifetime  so  by  her 
made:   but  that  they,  not  regarding  such  promise  and  un« 
dertaking  of  Mary,   did  not  nor  would,  when  so  requested, 
or  at  any  time  since,  settle  such  bond,  or  pay  the  principal 
and  iriterest,  and  the  same  remained  wholly  unpaid;    There 
was  another  count,  omitting  the  statement  of  the  settlement, 
and  stating  the  bond  to  be  given  in  consideration  of  the 
loan  made  to  Joseph  Hiller^  and  the  death  of  John  Mugge* 
fi^e  the  husband,  and  the  survivorship  and  subsequent  pro- 
mise, will,  and  decease  of  Mary^  probate,  the  possession  of 
assets,  notice,  request,  and  refusal  of  the  executors.    The  third 
coont  stated  a  promise  made  by  the  deceased  while  she 
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181S.        was  sole  and  a  widow,  in  consideration  of  money  before  then 

"j;  advanced  to  Joseph  Hiller  at  her  request,  her  subsequent  will 

^^  and  death,  and  probate,  the  possession  of  assets,  notice,  request, 

Mv6-       itnd  refusal  to  pay  by  the  executors.   There  were  other  counts, 

•IRIDOE.     varying  the  statement,  and  counts  upon  an  account  stated  with 

the  deceased.      The  defendant  pleaded  the    general    issue. 

Upon  the  tridl  of  the  cause  at  the  sittings  after  Hilary  term 

1813,  at  Guildhall,  before  Gibbs  J.,  the  transaction  was  proved 

as  stated  in  the  first  count :  so  far  as  related  to  the  settlement, 

loan,  and  bond,  a  letter  was  proved,  written  by  the  deceased 

during  her  widowhood,  addressed  to  the  plaintiff,  stating  ^^  that 

it  was  not  in  her  power  to  pay  the  bond  off,  her  time  here  was 

but  short,  and  that  would  be  settled  by  her  executors."    The 

jury  found  a  verdict  for  the  plaintiff,  which  at  the  time  of  the 

trial  was  entered  generally  upon  the  whole  declaration. 

Shepherd,  Seijt.,  in  Easter  term  last,  moved  that  the  plain- 
tiff might  be  compelled  to  enter  his  verdict  upon  one  count 
only. 
[  4a  ]  Per  Curiam.    It  is  hard  upon  a  counsel  to  be  compelled  to 

elect  at  nisiprius,  in  the  hurry  of  the  cause,  upon  what  count 
he  will  take  his  verdict,  but  he  ought  afterwards  to  make  an 
election. 

Lensy  Serjt.,  for  the  plaintiff,  electing  the  first  count,  Shep- 
herd  moved  in  arrest  of  judgment,  on  the  ground  that  no  suffi- 
cient consideration  was  shewn  for  the  promise  of  the  deceased. 
The  Court  granted  a  rule  nisi. 

Lens  and  Besty  Serjts.,  in  this  term  shewed  cause.  They 
admitted  that  when  the  deceased  gave  the  bond,  being  covert, 
she  had  no  power  thereby  to  bind  herself;  but  contended,  that 
notwithstanding  that  the  promise  which,  after  she  was  liberated 
from  all  restriction,  she  gave  in  confirmation  of  the  bond,  was 
obligatory  on  her.  The  same  payment  which  was  recited  to 
be  the  consideration  of  the  bond,  is  a  sufficient  consideration 
for  the  subsequent  promise.  This  differs  nothing  from  the  case 
of  infancy,  and  the  many  other  cases  which  sdbsist  in  the  Eng* 
lish  lawj  where  though  a  party  is  not  compellable  to  make  a 
promise,  yet  if  he  does  make  it,  the  promise  shall  be  compul- 
sory' on  him.  In  certain  cases  where  the  law  destroys  the  re- 
medy, as  in  the  case  of  the  statute  of  limitations,  a  subsequent 
promise,  operating  by  the  old  consideration,  will  revive  the 
remedy.  So,  if  an  estate  be  devised  for  payment  of  debts,  the 
law  will  not  intend  that  it  is  exclusively  for  the  payment  of 

such 
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raeli  debts  as  are  not  barred  by  tbe  statute  of  limitations,  but        ISIS, 
will  intend  tbe  deirise  to  be  for  payment  of  all  debts  whatever,       "T 
■nless  advantage  is  taken  of  the  statute  of  linitattoos  by  plea.  ^^ 

Lord  Matisfieldy  C.  J.  thought  tbe  rule  of  nudum  paclum  was        Mua- 
Buch  too  strict,  and  that  it  was  competent  fpr  parties  to  make     osaioax. 
their  own  agreements  on  deliberation ;  and  if  they  did  so  think 
&t  to  make  them,  that  they  must  be  subject  to  them.     It  is  now 
Uly  recognized  in  the  law,  that  if  there  be,  even  in  the  strict- 
••t  morality,  the  foundation  for  a  promise,  and  the  promise  be       [  ^^  3 
accordingly  made,  it  is  binding.     It  is  a  new  ligament  tbougik 
not  a  new  consideration ;  for  if  there  were  a  new  coostdaratioD, 
it  wottld  be  clearly  good.     Goodrighl  ex  dem.  Carter  v.  S/ro* 
fhauj  Cawp.  SOL    Lord  Mamfield  held,  that  an  aocouot  stated 
by  a  widow,  allowing  interest  on  a  mortgage  executed  by  her 
during  coverture,  a  direction  given  by  her  in  writing  to  her 
leaant  to  attorn  to  tke  mortgagees,  and  a  paper  whereby  she 
purported  to  surrender  the  possession,  amounted  to  a  delivery 
by  her  in  her  widowhood  of  the  mortgage  deed,  holding  her 
pevious   delivery  during  coverture   to  be  absolutely  void. 
[Mansfield^  C.  J.  That  was  certainly  a  very  strong  case;  and  I 
very  well  remember  the  surprise  I  felt  at  the  time  when  it  was 
^ided,  because  it  was  making  those  acts  of  the  widow  equi- 
valent lo  a  formal  re-delivery  of  the  deed ;  and  others  wene 
nnch  surprised  at  it :  but  it  strongly  recognizes  the  principle 
that  a  BMMral  obligation  is  a  good  consideration.     Chambre^  J. 
evinced  doubts  of  this  case.     Gibbs^  J.  The  position  in  Perkins^ 
s.  154.,  is  not  that  re-execution,  but  only  re-delivery,  was  re- 
quisite; and  Lord  Mansfield  held  that  her  acts  were  tanta- 
■KNint  to  a  re*delivery.     He  begins  by  saying,  ^^  I  thought  it 
eruel  to  contend  for  the  wife  that  the  mortgage  was  void,** 
^'  a  security  which  was  entered  into  for  the  maintenance  of 
herself  and  her  family ;"  ^^  smd  after  so  many  solemn  acts  on 
her  part,  it  is  a  proceeding  against  every  principle  of  natural 
jBstice  and  equity."]     The  doubt  on  that  case  has  always  been 
on  the  form  in  which  Lord  'Mamfield  applies  the  principle, 
not  on  tbe  principle  itself :  there  cannot,  however,  be  a  stronger 
case  of  moral  obligation  than  the  present,  for  the  giving  this 
bond  of  the  deceased  was  the  inducement  to  the  plaintiff  to  lend 
tbe  money,  Trueman  v.  Ferdon^  Cowp.  544.    Lord  Mansfield 
and  the  rest  of  the  Conrt  fully  recognize  the  principle ;  and 
Iband  on  it  their  decision  (hat  a  bankrupt,  promising  after  he 

pbtained  iiis  amtificate  to  pay  a  debt  thereby  barred,  is      [  44  ] 
Vol.  V.  D  bound 
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181S.       bound  by  his  promise,  Barnes  y.  HtHej/y  afitCy  2. 184.    A  pro- 

~: mise  to  pay  the  principal  money  lent  on  an  usurious  security, 

^"         with  legal  interest,  was  held  Vhlid;   and  many  cases  to  the 
Muo-       lil^c  effect  are  there  cited.    Although  no  reasons  are  assigned 
•ERiDOE.     for  the  judgment,  it  must  necessarily  have  proceeded  on  the 
ground  that  a  moral  obligation  will  support  a  promise  to  pay. 

Shepherd  and  VaughaHy  Serjts.,  conird.  The  case  of  Doe  y. 
Siraphan  is  fhrourable  to  the  defendants.  The  Court  were 
obliged  to  hold  that  the  deed  of  a  married  woman  was  abso- 
lutely void,  and  by  a  refinement  in  law  they  presumed  a  re* 
delivery  :  but  no  consideration  is  necessary  to  give  effect  to  a 
deed,  therefore  the  case  does  not  decide  that  an  engagement 
made  by  the  feme  covert,  or  money  paid  for  her  use,  was  a 
good  consideration  for  the  subsequent  act.  It  will  not  be  con- 
tended that  the  letter  amounts  to  a  re-delivery  of  this  bond ; 
if  it  does,  let  the  plaintiff  sue  on  the  bond.  [Z/enj  disclaimed 
the  re-delivery.]  Barnes  v.  Hedley  was  decided  on  the  ground 
that  the  money  advanced  to  the  defendant  was  an  old  subsisting 
debt,  and  therefore  a  good  consideration  for  the  promise. 
[Heathy  J.  In  the  case  of  usury  there  could  be  no  subsisting 
debt.  Gibbsy  J.  In  this  case  there  was  an  advance 4)f  money.] 
The  feme  covert  never  had  the  money  :  neither  can  a  feme  co- 
vert by  any  means  create  a  debt  from  herself,  so  that  on  the 
declaration  the  case  stands  thus,  that  she,  not  being  indebted,  was 
not  liable ;  and,  in  consideration  of  her  not  being  liable,  she 
undertook  to  pay.  If  this  money  had  been  advanced,  net  on 
her  bond,  but  on  her  mere  promise,  a  subsequent  promise  to 
pay,  made  when  she  became  discovert,  would  be  merely  void. 
A  bye  gone  debt  from  a  third  person  would  be  no  considera- 
tion for  a  promise  to  pay.  There  must  be  an  agreement  not 
[  45  ]  to  sue,  or  some  new  consideration  moving  to  the  promisor,  or 
from  the  lender.  The  devise  of  the  property  to  the  executors 
is  no  consideration.  There  is  no  mutuality  or  connection  be- 
tween this  consideration  and  this  promise,  for  the  whole  trans- 
action had  an  end  before  the  deceased  was  discovert.  The  law 
does  not  recognize  the  principle  to  the  extent  stated,  that  every 
moral  obligation  of  any  sort  or  kind  whatever  would  be  a  good 
consideration  for  a  promise.  There  must  be  a  mutuality. 
This  cannot  be  a  stronger  case  than  if  the  money  had  been  ad- 
vanced to  the  feme  covert  herself;  yet  in  lAoyd  v.  Lee^  1  Str. 
94.  it  was  held  by  Praiiy  C.  J.,  where  a  married  woman  gave 
a  note  as  a  feme  sole^  and  after  her  husband's  decease,  in  con- 
sideration 
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liiferatioD  of  feribearance  to  sue,  promised  payment,  that  the        1813. 

note  was  not  barely  voidable,  but  absolutely  void ;  and  that 

fcrfaeanuiGe,  vrbere  ori^nallj  there  was  no  cause  of  action,  is  no 

consideration  to  raise  anassumpsit,  Barber  v.  Fox^  2  Sound.  134.       Muo- 

AsnanpsU  by  the  heir  to  pay  the  bond  of  his  ancestor,  in  consi*     aERisoxt 

deration  of  forbearance  to  sue,  was  held  void.     [^Mansfield^ 

C.  J.  and  Cfibbsy  J.    Neither  of  those  ca^es  is  applicable,  for 

it  did  not  appear  in  the  last  that  the  ancestor  bound  his  heir 

io  the  bond  ;  forbearance  to  sue  is  the  forbearing  of  that  which 

he  may  legally  enforce ;  and  as  there  was  before  the  renewed 

promise  no  right  of  action,  so  there  could  be  no  forbearance. 

It  might,  we  will  suppose,  have  been  the  moral  duty  of  the 

feme  covert,  in  Uoyd  v.  Lecj  to  pay  the  note  before :  but  as 

the  was  not  legally  liable  without  a  promif^e,  made  by  her  after 

the  was  discovert,  the  consideration  90  averred  did  not  exist ; 

but  il  does  not  follow  that  no  other  consideration  could  have 

been  stated  that  would  have  supported  the  promise.    In  the 

cases  of  bankruptcy,  and  the  statute  of  limitations,  the  law 

only  suspends  the  remedy,  it  does  not  extinguish  the  debt: 

bot  here  no  debt  ever  existed ;  the  acts  of  a  feme  covert  not 

being  voidable,  like  those  of  an  infant,  but  actually  void. 

Mansfield,  C.J.  The  counsel  for  the  plaintiff  need  not  L^^  1 
trouble  themselves  to  reply  to  these  cases ;  it  has  been  long 
estabHshed,  that  where  a  person  is  bound  morally  and  con- 
flcientioasly  to  pay  a  debt,  though  not  legally  bound,  a  subse- 
quent promise  to  pay  will  give  a  right  of  action.  The  onl/ 
question,  therefore,  is,  whether  upon  this  declaration  there 
appears  a  good  moral  obligation?  Now  I  cannot  conceive 
that  there  can  be  a  stronger  moral  obligation  than  is  stated 
npoo  this  record.  Here  is  this  debt  of  SOOO/.  created  at  the 
desire  of  the  testatrix,  lent,  in  &ct,  to  her,  though  paid  to 
JIUler.  After  her  husband's  death,  she  knowing  that  this 
bond  had  been  given,  that  her  son-in-law  had  received  the 
money,  and  had  not  repaid  it ;  knowing  all  this,  she  promises 
that  her  executors  shall  pay :  if  then  it  has  been  repeatedly 
decided  that  a  moral  consideration  is  a  good  consideration  for 
a  promise  to  pay,  this  declaration  is  clearly  good.  This  case 
is  not  distinguishable  in  principle  from  Barnes  v.  Hedley: 
there  not  only  the  securities  were  void,  but  the  contract  was 
void ;  but  the  money  had  been  lent,  and  therefore  when  the 
parties  had  stripped  the  transaction  of  its  usury,  and  reduced 
the  debt  to  mere  principal  and  interest,  the  promise  made  to 

D  2  pay 
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1813.        pay  that  debt  was  binding.     Lord  Mansfield'^  judgment  in 

the  case  of  Doe  on  the  demise  of  Carter  v.  Straphan  is  ex- 

^^  tremely  applicable.     Here,  in  like  manner,  the  wife  would  have 

Muo-  been  grossly  dishonest,  if  she  had  scrupled  to  give  a  security 
0ERIDGE.  for  the  money  advanced  at  her  request.  As  to  the  cases  cited, 
o( Llot/dy.  Lie,  and  Barber  v.  Fox,  there  was  no  forbear- 
ance ;  and  those  cases  proceeded  on  the  ground  that  no  good 
cause  of  action  was  shewn  on  the  pleadings. 
*  HeATH,  J.  I  am  of  the  same  opinion.  Promises  without 
consideration  are  not  enforced,  because  they  are. gratuitous, 

[  47  ]  '  and  the  law  leaves  the  performance  to  the  liberality  of  the 
makers.  The  notion  that  a  promise  may  be  supported  by  a 
moral  obligation  is  not  modern  :  in  Charles  the  Second^s  time 
it  was  said,  if  there  be  an  iota  of  equity,  it  is  enough  considera- 
tion for  the  promise. 

Chambre,  J.  There  cannot  be  a  stronger  or  clearer  case 
of  moral  obligation  than  this.  The  gentleman  has  done  this 
lady  a  great  favour  in  going  to  this  expence,  and  accepting  an 
invalid  security ;  and  when  she  could  give  a  better  security,  it 
became  her  duty  so  to  do,  and  she  has  done  it.  In  the  cases 
cited  it  was  the  plaintiflTs  fault  if,  having  it  in  his  power  to  state 
a  good  consideration  on  the  record,  he  neglected  so  to  do. 

GiBBS,  J.  I  agree  in  this  case  the  plaintiff  is  entitled  to 
recover.  It  cannot,  I  think,  be  disputed  now,  that  wherever 
there  is  a  moral  obligation  to  pay  a  debt,  or  perform  a  duty,  a 
promise  to  perform  that  duty,  or  pay  that  debt,  will  be  sup- 
ported by  the  previous  moral  obligation.  There  cannot  be  a 
stronger  case  than  this  of  moral  obligation.  The  counsel  for 
the  defendant  did  not  dare  to  grapple  with  this  position,  but 
endeavoured  to  shew  that  there  was  no  case,  in  which  a  subse-* 
quent  promise  had  been  supported,  where  there  had  not  been 
an  antecedent  legal  obligation  at  some  time  or  other ;  from 
whence  he  wished  it  to  be  inferred,  that  unless  there  had  been 
the  antecedent  legal  obligation,  the  mere  moral  obligation 
would  not  be  a  sufficient  consideration  to  s\ipport  the  promise. 
But  in  Barnes  v.  Hedley,  certainly  Hedley  never  was  for  a 
moment  legally  bound  to  pay  a  farthing  of  that  money  for 
which  he  was  sued ;  for  it  appears  to  have  been  advanced  upon 
a  previously  existing  usurious  contract;  and  whatever  was 
advanced  upon  such  a  contract  certainly  could  not  be  reco- 

[  48  ]      ver^d  at  any  one  moment.    The  borrower,  availing  himself 
of  th«  law  80  far  as  he  honestly  mighty  and  no  furthefi  reducing 

it 
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it  to  mere  principal  and  interest,  does  that  which  every  honest        igij^ 
man  ought  to  do  in  like  circumstances,  promises  to  pay  it ;  and      — •■ — - 
that  promise,  was  held  binding.    As  to  the  cases  of  Lloyd  v,         ^'^ 
Lee,  and  Barber  v.  FoXy  they  have  sufficiently  been  answered  by       m^^j. 
my  Lord,  and  my  Brother  Chambre:  that  if  a  man  will  state  on     geridoe. 
hia  declaration  a  consideration,  which  is  no  consideration,  and 
shews  no  other  consideration  on  his  declaration,  although  another 
good  consideration  may  exist,  when  that  which  he  does  shew 
fiiik,  he  cannot  succeed  upon  the  proof  of  the  other  which  he 
has  not  alleged.    Now  in  the  first  of  those  cases  there  was 
clearly  no  forbearance,  because  forbearance  must  be  a  deferring 
to  prosecute  a  legal  right;  but  no  legal  right  to  recover  pre- 
▼basly  existed.     Whatever  other  consideration  might  exist 
for  the  promise,  it  was  not  stated  in  the  declaration  :  it  is 
therefore  clear  that  this  rule  must  be  discharged,  upon  the 
ground  that  wherever  there  is  an  antecedent  moral  obliga* 
tion,  and  a  subsequent  promise  given  to  perform  it,  it.  is  of 
sufficient  validity  for  the  plaintiff  to  be  able  to  enforce  it. 

Rule  discharged. 


[  49  ] 
Laing  v.  Glover.  JwmSS. 

THIS  was  an  action  on  a  policy  of  insurance  on  a  cargo  of   A^mMsiwhich 
potatoes  on  board  the  ship  Triumph,  on  a  voyage  from  ^^^^a^''* 
Cork  to  Cadiz.    The  cause  was  tried  at  Guildhall,  at  the  sit-  t'^^JJ^^JjJ*^ 
tings  after  JjTt^ary  term,  1813,  before  Gibbs,J.,  upon  admis-  berportof 
sions,  which  stated  the  defendant's  subscription  to  the  policy  in  lawfully  sail 
question;  that  Daniel  Buckley  was  interested  in  the  goods,  as  wuh^b<?«u^ 
averred  in  the  declaration ;  that  the  ship  Triumph  sailed  with  JIJI/iJ^^JiSSM 
convoy  from  Cork  on  the  voyage  insured  in  February,  181 1,  for  tbr  next 
with  the  goods  on  board,  and  that  she  returned  to  that  port  the  same  port, 
with  the  convoy ;  that  she  sailed  again  with  the  same  convoy,  vov^from^a^ 
and,  having  met  with  an  accident,  put  back  in  distress,  and  the  ^^^^  ^^ 
eonvoy  proceeded  without  her;  that  after  repairing  the  damage 
she  had  sustained,  she  sailed  ultimately  on  the  voyage  insured 
wiliMHit  convoy,  and  without  having  obtained  a  licence  to  sail 
witkout  convoy,  (with  D.  Buckley,  the  owner  of  the  goods,  on 
board,  who  knew  the  ship  had  no  licence  to  sail  without  con* 

voy,) 
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voy,)  and  was  lost  bj  the  perils  of  the  seas,  tegeflwririfli  Hie 
goods.  That  the  port  of  CorAr  is  the  general  place  of  rendez- 
vous appointed  by  government  for  vessels  to  obtain  convoy,  and 
that  a  convoy  sailed  from  Cork  six  weeks  after  the  Triumph 
sailed.  And  it  was  agreed,  that  in  case  the  plaintiff  obtained 
a  verdict,  it  should  be  entered  for  the  sum  of  167/.  15^.  \d.y 
and  that  the  party,  whether  plaintiff  or  defendant,  succeeding 
on  the  trial,  should  be  at  liberty  to  take  out  of  court  the  sum 
of  167/.  15^.  1(/.,  which  had  been  paid  into  Court  by  the  de- 
fendant. The  case  turned  upon  the  convoy  act,  43  Geo.  S. 
c.  57.  The  first  section,  aRer  reciting  that  it  will  add  to  the 
security  of  trade  to  prevent  ships  sailing  without  convoy,  ex« 
cept  in  certain  cases;  enacts,  that  it  shall  not  be  lawful  for  any 
ship  or  vessel,  belonging  to  any  of  his  majesty's  subjects,  (ex- 
cept as  is  thereinafter  provided,)  to  sail  or  depart  from  any 
port  or  place  whatever,  unless  under  the  convoy  and  protection 
of  such  vessel  or  vessels  as  shall  or  may  be  appointed  for  that 
purpose.  And  the  fourth  section  enacts,  that  in  case  any  such 
ship  shall  sail  or  depart  without  convoy,  or  shall  afterwards  de- 
sert, or  wilfully  separate,  or  depart  from  such  convoy,  contrary 
to  the  provisions  of  that  act,  every  policy  of  insurance,  or  con- 
tract, or  agreement,  for  any  insurance  upon  such  ship,  or  upon 
any  goods,  &c«  laden  or  to  be  laden  on  board  thereof,  or  upon 
any  property,  freight,  or  other  interest  arising  out  of  the  same, 
whereon  insurance  may  lawfully  be  made,  (and  which  shall  be 
the  property  of  the  master  or  other  person  having  the  charge 
or  command  of  such  ship  so  sailing  without  convoy,  or  wilfully 
quitting  the  same,  or  of  any  person  interested  in  such  ship  or 
cargo,  who  shall  have  directed,  or  have  been  any  way  privy  to, 
or  instrumental  in  causing  such  ship  to  sail  without  convoy,  or 
wilfully  separating  therefrom,)  shall  be  null  and  void.  Two 
points  were  made  by  the  defendant  at  the  trial.  First,  that 
though  the  ship  had  broken  ground,  and  sailed  with  the  convoy, 
and  was  driven  back  by  distress,  she  was  bound  to  stay  in  port 
till  the  next  convoy  should  sail,  before  she  should  sail  again : 
this  was  denied  by  the  plaintiff,  who  said,  this  case  was  like  the 
case  of  a  warranty  to  sail  with  convoy,  which  is  complied  with, 
if  she  sails  once  with  convoy,  whether  she  continues  with  it  or 
not.  Gibbsy  J.  so  ruled  it,  and  held  that  the  convoy  act  was 
complied  with  by  her  sailing  once  with  convoy.  The  point 
was  not  reserved.  Secondly,  it  was  urged,  that  Buckley^  who 
had  his  potatoes  on  board|  was  on  board  also^  and  was  privy 

to. 


iir  THE  FiFTT-tHiRD  Yeab  OF  GEORGE  Ur 


61 


toy  and  instniiDental  id,  the  Bailing  without  conToy ;  to  which 
it  was  answered  on  behalf  of  the  plaintiff,  that  as  it  did  not 
tppear  that  *lie  had  any  eontroul  over  the  navigation  of  the 
ship,  and  as  the  insurance  was  on  his  goods,  and  not  the  goods 
of  those  who  had  the  conduct  of  the  navigation,  it  was  not  a 
foid  policy  within  the  fourth  section,  even  if  there  was  not  a 
sufficient  sailing  with  convoy  under  the  first  section.  A  ver« 
diet  passed  for  the  plaintiff  on  the  first  point.  On  the  last 
point  Gibbsj  J.  also  thought  that  the  plaintiff  was  not,  within 
the  fourth  section,  a  person  instrumental  in  causing  the  ship  to 
sail  without  convoy,  the  case  being  that  the  ship  and  convoy 
first  sailed  together,  then  were  all  driven  back  together,  then 
all  sailed  together  again,  and  this  ship  was  then  driven  back 
alone. 

Besi^  Serjt.,  in  Easter  term,  obtained  a  fule  nisi  to  set  aside 
the  verdict,  and  enter  a  verdict  for  the  defendant;  and  he  and 
Onslow^  Seijts.  were  now  called  on  by  the  Court  to  support 
their  rule.     They  urged  that  this  case  was  not  like  the  case  of 
a  warranty  to  depart  with  convoy,  which  is  a  condition,  and 
to  be  construed  strictly ;  and  wherein  the  moment  the  assured 
bas  left  the  port  with  convoy,  he  has  done  all  that  is  necessary 
fi)r  him  to  do.    The  preamble  of  the  act  is,  that  it  is  expedient 
that  vessels  should  not  be  permitted  to  sail  without  convoy,  ex- 
cept in  certain  cases.    This  is  still  more  fully  expressed  in  the 
body  of  the  first  section :  it  shall  not  be  lawful  to  depart  from 
any  port  or  place  whatever,  without  the  convoy  of  such  ship 
or  ships  as  shall  be  appointed  for  that  purpose.    It  does  not 
satisfy  the  terms  of  this  statute  to  sail  once  with  convoy;  ves« 
•ela  are  not  to  sail  without  it.    As  much  mischief  will  attend 
their  sailing  a  second  time  without  convoy,  as  it  would  on  sail- 
ing a  first  time  without  it.    The  commerce  of  the  country  is 
equally  exposed  to  depredation.    These  words  are  general, 
sot  applicable  only  to  the  time  of  the  ship's  first  breaking 
ground,  or  to  any  particular  voyage.     The  intent  is,  that  it 
shall  not  be  lawful  fi>r  any  ship,  at  any  time,  to  sail  without 
convoy;  if  a  ship  is  driven  back  into  a  place  whence  convoy 
cannot  be  had,  necessity  excuses  her  in  going  thence  without 
it;  and  inasmuch  as  this  ship  was  driven  back  into  her  port  of 
clearance,  the  sixth  section  of  the  act  would  have  excused  her 
proceeding  thence  with  due  diligence  to  join  convoy  appointed 
to  sail  firom  some  other  port  or  place ;  but  she  did  not  sail  in 
^piest  of  convoy,  but  sailed  on  the  voyage;  and  the  port  too,  into 
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whicft  fifte  was  driven  back,  was  a  port  whence  another  convoy 
would  sail  in  six  Weeks,  of  which  she  might  have  had  the  pro* 
tection  if  she  would  have  waited  for"  them.    The  difference  in 
the  risk  of  sailing  with  or  without  convoy  is  very  material  to 
the  underwriters.    This  is  a  legislative  enactment  for  a  great 
national  purpose,  for  the  protection  of  our  trade ;  a  policy 
which  must  be  supported;  and  the  legislature  has  carefully 
guarded  against  any  of  those  modes  which,  in  the  case  of  a 
condition,  would  have  put  an  end  to  the  condition.    No  ex- 
ception is  made  in  the  act  for  the  case  of  a  vessel  putting  back, 
other  than  that  of  licence:  she  might  have  applied  for  and  ob- 
tained a  licence,  if  it  were  inconvenient  to  wait  for  the  next  con- 
toy.  She  can  never  sail  again  from  a  place  where  convoy  can  be 
gotten,  but  under  the  protection  of  convoy.     There  is  no  case 
decided  on  this  point,  but  the  Court  will  not  narrow  down  the 
general  terms  of  this  act  to  a  single  sailing  with  convoy.    The 
assured  is  discharged  indeed  of  the  penalties  for  leaving  the 
convoy,  because  there  was  a  necessity.     As  to  the  other  point, 
it  is  decided  by  the  case  of  Wdinhouse  v.  Cowie^  antCj  4.  178. 
[Mansfield^  C.  J.    It  was  perfectly  well  known  to  the  assured 
in  that  case,  that  the  ship  was  to  run  without  convoy.  Gibbsj  J. 
In  that  case  the  assured  was  consenting  to  her  sailing  without 
convoy;  he  did  not,  indeed,  consent  that  she  should  sail  with- 
out a  licence,  but  the  act  prohibits  only  the  sailing  without 
convoy ;  the  prohibitory  clause  takes  no  notice  of  a  licence. 
There  is  an  excuse  given  by  another  section  of  the  act  of  par- 
liament, if  the  assured  hat  got  a  licence ;  but  he  fiiiled  to  ob- 
tain it,  and  ^o  sailed  unexcused.     The  counsel  for  the  plaintiff 
distinguished  that  case  at  the  trial,  in  this  point,  that  at  the  time 
of  putting  the  goods  on  board,  that  defendant  meant  the  ship 
should  sail  without  convoy ;  here  this  defendant  did  not.]  Tfa^ 
act  does  not  relate  to  the  moment  of  putting  the  goods  on 
board ;  it  relates  to  the  moment  of  sailing.    The  Court,  in  th^ 
case  of  Wainhpuse  v.  Cowie^  distinguished  the  being  privy  from 
the  being  instrumental,  and  held  that  either  avoided  the  in- 
surance.   The  plaintiff  wishes  it  to  be  argued,  that  the  assured 
must  be  privy  to,  and  instrumental  in,  the  sailing  to  incur  the 
forfeiture.     J3ut  mere  knowledge  of  the  fact  is  privity,  and  is 
by  this  act  made  sufficient  to  incur  the  prohibition.    This  de«- 
fendant  was  with  his  goods  on  board  at  the  time  of  the  sailing, 
and  therefore  was  privy  to  the  sailing ;  which  has  brought  him 
within  the  penalty,  and  he  has  proved  no  soffieieht  excuse  to 
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bria;  kiimelf  out  of  it  again,  but  is  clearlj  an  offender  againtt 
the  act 

Shepherd^  Seijt.  was  to  have  shewn  cause  against  the  rule. 

Mamsfibld,  C.  J.  I  do  not  know  how  to  put  this  better, 
tlMB  by  comparing  it  to  the  common  case  of  warranty  to  sail 
with  cooToy.  It  is  admitted  by  the  defendant  that  the  riitp  is 
ezcmed,  as  in  a  case  of  necessity,  if  she  is  driven  into  a  port 
whence  no  convoy  is  appointed,  and  sails  from  thence  without 
it;  but  there  is  no  excuse  in  the  act  of  her  going  without  con* 
Toy  from  such  a  port  into  which  she  is  driven,  because  there  is 
BO  convoy  from  thence.  There  is  not  in  the  act  a  hint  of  any 
thing  to  be  ddne,  except  on  the  original  sailing ;  it  could  not^ 
however,  escape  the  legislature,  that  a  ship  sailing  with  convoy 
Biiat  be  liable  to  be  drivien  back,  and  meet  with  accidents ;  and 
that  th^re  ought  to  be  some  provision  for  her  coming  out  again, 
if  they  meant  to  legislate  for  that  case.  We  think,  therefore, 
it  myst  be  interpreted  as  in  a  warranty ;  and  that  if  she  have 
onee  sailed  with  convoy  on  the  voyage,  she  has  complied  with 
the  requisitions  of  the  act ;  and  if,  for  some  necessary  cause, 
she  ia  honestly  obliged  afterwards  to  leave  her  convoy,  this  is 
not  deserting,  but  is  a  case  not  prohibited  by  the  act. 

Heath,  J.  The  ship  has  literally  complied  with  the  provi* 
sion  of  the  statute,  and  this  is  a  case  of  penalty  and  forfeiture, 
and  we  are  not  to  extend  it. 

Chambre,  J.  I  think  the  act  meant  only  to  apply  to  her 
first  sailing  in  her  voyage,  and  I  think  it  is  not  for  us  to  ex- 
tend it  further,  and  there  is  very  good  reason  why  it  should  be 
so.  At  first  sailing  a  ship  is  fully  manned,  victualled,  and  pro- 
viaioned,  proporttonably  to  the  voyage  which  is  in  contempla* 
4im;  bnt  it  would  greatly  enhance  the  expenoes  of  ship-owners, 
if  every  time  a  ship  was  obliged  by  bad  weather  to  put  back,  she 
was  obliged  to  remain  till  a  fresh  convoy  was  appointed :  the 
•xpmoes  of  supporting  the  crew  and  re-victualing  the  ship 
would  be  a  much  greater  evil  than  could  be  compensatdd  by 
any  advantage  to  be  derived  to  the  commerce  of  the  country  by 
this  constrBction  of  the  ad. 

OiBBs,  J.  I  am  of  the  same  opinion.  I  atteiid  to  the  dis- 
tinction made  by  the  counsel  for  the  defendant  between  the 
words  of  a  warranty  to  sail  with  convoy,  and  the  words  of  this 
Bd,  and  to  their  argument,  that  a  ship  having  once  sailed  with 
cooToy,  according  fo  the  warranty,  has  performed  the  condi- 
tion.   They  say  that  these  general  words  of  the  act  apply,  not 
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to  the  first  going  from  port  only,  but  to  the  ship  ever  leaving 
the  port,  or  leaving  anj  other  port  into  which  she  may  be 
driven.  The  words  certainly  may  be  understood,  taken  by 
themselves,  in  as  wide  a  sense  as  they  put  them ;  but  we  are 
to  consider  them  with  reference  to  the  subject  matter.  Per- 
sons  engaged  in  seafaring  transactions,  regulate  their  adven- 
tures  according  to  the  expected  convoys,  which  are  tolerably 
well  known ;  and  it  seems  reasonable  to  understand  the  words 
in  the  same  mode  as  the  underwriters  understand  the  language 
t>f  a  policy  when  they  miake  insurances,  that  is,  looking  to  the 
ship's  departure  with  convoy  in  the  ordinary  course  of  trade 
once,  and  not  requiring  it  upon  every  future  accidental  driving 
back ;  and,  as  my  brother  Chambre  says,  there  are  many  pe- 
rishable commodities,  which  would  perish  by  being  detained 
for  the  next  convoy ;  and,  therefore,  as  the  words  will,  I  think, 
admit  of  the  construction,  and  as  it  would  very  much  shackle 
the  commerce  of  the  country  to  put  on  them  the  very  strict  in- 
terpretation contended  for,  we  think  that  we  ought  not  to  adopt 
it.    The  rule,  therefore,  must  be 

Discharged. 


Olive,  and  Others,  Assignees  of  John  Jacob  and  William 
Jacob,  Bankrupts,  v.  Smith  and  Others. 

TilS  was  an  action  for  money  had  and  received,  and  upoil 
an  account  stated.  Upon  the  trial  of  the  cause  at  GttiUi' 
hally  at  the  sittings  after  Hilary  term,  1813,  before  Gibb$i  J., 
it  was  proved  that  the  defendants  were  insurance-brokers,  and 
had  for  some  years  been  in  the  habit  of  transacting  insurance 
business  for  the  Jacobs^  the  bankrupts.  The  defendants  were 
also  general  brokers,  and  acted  as  such  for  the  bankrupts.  The 
bankrupts  had  deposited  some  wool  with  the  defendants  for 
sale,  about  four  months  before  their  &ilure ;  and  a  few  weeks 
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and  only  pay  the  balance. 

^.,  a  mercbaat,  employed  B.,  a  broker,  to  effect  policies,  and  sell  goods,  and  trusted  him  with  the 
possession  of  the  policies,  jt,  being  indebted  ioS,  for  premiums  of  insurance,  and  having  obtained 
an  advance  of  money  upon  a  pledge  of  goods  placed  in  B.'s  hands  for  sale,  but  not  on  those  goods  to 
the  eidnsion  of  ^/s  general  credit,  became  brnkrupt  Afterwards  a  loss  happened,  and  B.  received 
it  from  the  underwriters :  held,  that  this  was  a  mutual  credit,  within  the  stat.  90  Geo.  S.  c.  6.,  and  that 
B.  might  retain  the  inm  received  for  the  loss,  in  liquidation  of  his  advances  as  weU  as  cf  the  balance 
•■e  for  preaiiuni. 
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befiyre  that  event  pltced  flome  cofibe  and  sugar  hi  their  hands 
also,  with  instructions  to  sell,  and  obtained  from  them,  a  few 
weeks  before  the  bankruptcy,  an  agreement  to  ad^nce,  upon 
the  security  of  these  goods,  the  amount  of  two-thirds  of  their 
nJue,  by  the  defendant's  acceptances,  but  nothing  was  at  that 
time  said  concerning  the  policies.  The  defendants,  accord* 
iogly,  accepted  bills  to  the  amount  of  15,742/.  6s.  6d.  There 
was  ulffo  a  ship  transferred  to  the  defendants  for  their  further 
aecnrity ;  and  the  bankrupts  gare  the  defendants  authority  to 
apply  the  proceeds  of  the  goods,  when  they  should  be  sold,  to 
the  payment  of  the  bills ;  if  the  goods  were  not  sold  in  time, 
the  bankrupts  were  to  provide  for  those  payments.  The  bank- 
rupts were,  at  the  time  of  their  failure,  indebted  to  the  defend* 
ants  in  the  sum  of  4057/.  Us.  8i/.,  upon  the  balance  of  the  in- 
surance account,  making  a  total  sum  due  to  the  defendants  of 
19,799/.  I8s.  9d.  The  defendants  had  effected  for  the  bank- 
rupts, before  their  failure,  a  policy  upon  the  ship  Invention^ 
upon  which  a  loss  occurred  after  the  bankruptcy,  and  the  de- 
fendants subsequently  received  thereon  the  sums  of  13,691/. 
16i.  \\d.  and  45/.  from  the  underwriters,  making  together  an 
amount  of  I3,7S6/.  16s.  \\d.j  which  sum,  or  at  all  events  the 
balance  thereof,  amounting,  after  deducting  the  sum  due  on 
the  insurance  account,  to  9659/.  lli.  8(/.,  the  plaintiffs  sought 
by  this  action  to  recover.  The  goods  were  not  sold  till  after 
this  money  had  been  recovered  from  the  underwriters.  No 
account  of  any  transaction  relative  to  the  goods  had  been  ren- 
dered before  the  failure,  nor  did  it  appear  that  any  separate 
insurance  account  had  been  rendered  since  the  commencement 
of  these  transactions.  Besi^  Seijt.,  for  the  plaintiffs,  urged, 
that  as  the  money  for  the  loss  was  not  received  until  after  the 
bankruptcy,  there  could  be  no  set«off.  But  Shepherd,  Serjt., 
for  the  defendants,  urged,  first,  that  the  defendants,  as  bro- 
kers, had  a  lien  on  the  policy  for  their  general  balance,  or  if 
Dot,  then  that  this  was  a  case  of  mutual  credit  within  the  sta- 
tute 5  Oeo.  3.  c.  SO.  s.  39.,  and  he  cited  the  cases  of  Parker  v. 
Caricrj  Cooked  Bankrupt  LawSy  5  ed.  567.  Whitehead  v. 
Vaughan^  ibid.  566.  Ex  parte  Deeie,  1  Jtk.  228.  znA  Atkinson^ 
Assignee  of  Hodges,  v.  EUioUy  7  T.  R.  SIS.  Gibbs,  J.  thought 
that  with  respect  to  the  policy  account,  there  was  no  doubt  but 
that  the  sum  due  td  the  defendants  for  premiums  was  to  be  set 
against  the  sum  received  by  them  for  losses,  and  they  might 
retain  this  by  virtue  of  their  lien.    But  he  did  not  think  the 
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bickers  biid  a  lien  on  the  ]policy  for  their  advances  on  the 
goods.  The  question  was,  whether  the  whole  accounts  were 
to  be  mingled ;  and  whether  the  defendants,  who  had  received 
a  sum  of  monej  on  that  policy,  could  apply  it  as  against  the 
money  that  had  been  advanced  on  the  goods,  and  whether  it 
was,  as  was  urged,  within  the  statute  5  Geo.  2.,  a  mutual  cre- 
dit. As  to  this  Gibbs,  J.  left  it  to  the  jury,  whether  the  effect 
of  the  agreement  to  advance  two-thirds  of  the  value  of  the 
goods,  was  to  restrict  the  lenders  to  the  security  of  those  goods 
only,  and  not  to  give  them  the  general  security  of  the  defend- 
ants ;  if  it  was  not  restricted  to  the  goods,  he  thought  it  a  case 
of  mutual  credit.  The  jury  found  that  the  security  was  not 
restricted  to  the  goods,  and  that  there  was  nothing  to  exclude 
the  security  of  the  policies;  and  found  a  verdict  for  the  defend* 
ants.  The  learned  Judge  did  not  decide  this  on  the  authority 
of  Parker  v.  Carter  in  particular,  but  on  the  fact  that  the  bank- 
rupts had  trusted  the  defendants  with  the  possession  of  goods 
and  of  policies  of  insurance,  and  the  defendants  had  trusted  the 
bankrupts  with  the  money  advanced,  and  the  premiums  paid 
for  them  on  the  policies ;  and  that  the  general  principle  was, 
wherever  each  party  has  trusted  the  other  with  the  possession 
of  value,  the  assignees  of  either,  becoming  a  bankrupt,  cannot 
withdraw  that  value  from  the  other,  but  on  the  terms  of  paying 
the  defendant  what  is  due  between  them. 

Besij  Serj.  in  Easter  term  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  have  a  new  trial ;  upon  which  occasion 

GiBBs,  J.  observed,  that  in  Parker  v.  Carter  it  was  held, 
that  after  the  defendant  had  been  beaten  out  of  both  his 
grounds,  of  lien  and  of  mutual  debts,  he  might  substantiate  bis 
demand  on  the  ground  of  mutual  credit.  In  that  case  the  de- 
fendant set  up  a  claim  on  a  policy  for  the  general  balance  due 
to  bim  as  agent ;  and  he  was  allowed  to  retain  the  policy  as  a 
security  for  the  money  lent,  as  well  as  for  the  premiums.  He 
thought  this  case  came  within  the  same  rule  of  mutual  credit. 
Ex  parte  Decze,  1  Atk.  228.  Lord  Hardwicke  there  says, 
^^  notwithstanding  the  rules  of  law  as  to  bankrupts  reduce  all 
creditors  to  an  equality,  yet  it  is  hard,  where  a  man  has  a  debt  due 
from  a  bankrupt,  and  has  ait  the  same  time  goods  of  a  bankrupt  in 
his  hands,  which  cannot  be  got  from  him  without  the  assistance 
of  law  or  equity,  that  the  assignees  should  take  them  from  him 
without  satisfying  the  whole  debt.  And,  therefore,  the  dame 
10  the  act  of  parliament  6  Ge^  2.  relating  to  mutual  dredit^  has 
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received  a  very  liberal  construction,  and  there  have  been  many        1813. 
cases  which  that  clause  has  been  extended  to,  where  an  account 
would  not  lie;  nor  would  this  Court,  upon  a  brll,  decree  an  ac*  ^^ 

count.     It  is  very  hard  to  say  mutual  credit  should  be  confined       Siura. 
to  pecuniary  demands;  and  that  if  a  man  has  goods  in  bis  hands 
belonging  to  a  debtor  of  his,  which  cannot  be  got  from  him 
without  an  action  at  law  or  biH  in  equity,  that  it  should  not  be 
considered  as  mutual  credit:   and  LfOrd  C^tsp^'s  opinion  in 
Demmnbrayv.  Metcalfe,  2  Vern.  691.  plainly  favours  that  con- 
struction ;  for  he  looked  on  the  jewels  pawned  and  notes  given, 
as  an  account  current  between  them.'*     Lord   Hardwicke*^ 
doctrine  goes  the  full  length  of  this  case.     In  the  case,  indeed, 
Ex  parte  Ockenden,  I  Atk.  S35.,  it  seems  as  if  Lord  Hardmicke 
bad  decided  the  case  Ex  parte  Decze  on  very  different  grounds 
than  those  stated  in  the  report  itself;  and  he  extremely  shortens 
the  docrtine  there  laid  down,  and  says,  that  the  case  was  de- 
cided on  the  particular  circumstances,  viz.  the  state  of  th^  ac- 
count, and  an  usage  of  the  trade.    There  the  matter  rested  fol* 
sometime;  but  it  will  be  found  that  the  Courts  have  always 
since  inclined  to  support  the  doctrine  in  Ex  parte  Deeze  ;  as, 
in    SmtVA  v.  Hodson^i  Term  Rep.  Sll.,  did  Lord  Kenyan^ 
C.  J.;  and  they  have  since  inclined  to  that  view.    And  in  the 
catse  Ex  parte  Ockenden  no  judgment  was  given.     [^Best  and 
Rough,  Serjts.  observed,  that  in  the  latest  editions  of  Atkj/ns  it 
appears  that  the  judgment  was  afterwards  given  according  to 
Lord  ffardzmcke^B  original  opinion  in  that  case  (a),  narrowing       [  60  ] 
the  doctrine  he  had  advanced  on  the  case  Ex  parte  Deeze ; 
and  Lord  Mansfield,  C.  J.  in  the  case  of  Qretn  v.  Farmer, '^l 
Burr.  2299.,  speaks  of  Ex  parte  Deeze  in  the  same  way.]  The 
history  of  that  case  is  extraordinary.    My  Lord  Chief  Justice 
has  told  me,  that  early  in  his  life,  in  the  very  teeth  of  Green  v.  Far- 
mer  he  and  the  late  Lord  Ashburton  proved  a  custom  for  dyers  to 
bave  a  lien  for  their  general  balance ;  and  I  have  myself  proved 
that  custom  several  times  since.    In  Green  v.  Farmer  there  was 
no  evidence  of  it,  and  the  case  was  decided  on  the  ground  that 
no  such  custom  existed.    If  the  doctrine  of  Ex  parte  Deeze  is  to 

(a)  In  Green  v.  Farmer,  1  Bl.  Rep.  653.  Lord  Mansfield  is  made 
to  say,  <^  Aiktfns  only  reports  what  was  said  (in  Ex  parte  Ockenden,) 
mi  the  IMi  Aug.  1754.  It  stood  over  to  the  20th  Dec.  and  no  pre- 
cedents being  then  produced  to  the  contrary,  he  determined  according 

to  Us  ofwurn  in  jkiguti^  as  leported  by  Atkyn$*'' 

1  be 
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181 S.        be  supported,  the  doctrine  of  lien  is  quite  put  out  of  doors 

'Z  10  all  cases  of  bankruptcy  whatever.     For  the  doctrine  of  mu- 

P^  tual  credit  will  cover  all  the  cases  of  lien,  and  also  goes  a  great 

Skith.  deal  further.  In  the  case  of  French  and  Others^  Assignees  of 
Cox  V.  Fenny  Cookers  Bankrupt  Law^  5  ed.  554.,  the  Court 
speaks  withgreatapprobation  o(  Ex  parte  Dces^yand  BuUer^J. 
and  afterwards  Liord  Mansjieldj  C.  J.  adopted  it  as  a  prin- 
ciple that  wherever  there  is  a  mutual  trust,  that  is,  wherever 
one  party  being  indebted  to  another,  intrustd  that  other  with 
goods,  it  is  a  case  of  mutual  credit.  And  this  is  not  an  obiter 
ific/tfnt,  but  made  a  material  ingredient  in  the  judgment  in  an 
important  case,  French  v.  Fenn.  I  have  said  the  more  on  this 
subject,  because  it  is  a  very  important  doctrine. 

Shepherd  and  Vaughan^  Seijts.  on  a  former  day  in  this  term| 
shewed  cause  against  the  rule.    They  contended  that  whether 

[  61  3  the  ease  of  Parker  v.  Carter  rested  on  the  ground  that  the  bro* 
ker  had  a  lien  on  the  policy  for  every  thiiig  that  might  be  due 
to  him,  or  whether  it  proceeded  on  the  doctrine  of  mutual 
credit,  it  was  equally  decisive  in  favour  of  the  defendants.  The 
circumstance  that  the  money  was  in  this  case  received  after  the 
bankruptcy  made  no  difference.  If  they  had  a  lien,  whether 
they  received  the  money  before  or  after  the  bankruptcy,  they 
would  equally  have  a  right  to  retain  it  to  the  amount  of  their 
debt.  If  the  lien  was  limited  to  the  insurance  account,  it  be- 
came necessary  to  enquire  whether  this  transaction  constituted 
a  mutual  credit.  If  the  defendants  had  received  the  money 
before  the  bankruptcy,  there  would  have  been  a  regular  legal 
set-off«  The  words  of  the  stat.  5  Geo.  2.  c  SO.  s.  S8.  are, 
^  where  there  hath  been  mutual  credit  given  by  the  bankrupt 
and  any  other  person,  or  mutual  debts  between  the  bankrupt 
and  any  other  person,  at  any  time  before  such  person  became 
bankrupt,  the  commissioners  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against  another,  and  what  shall 
appear  to  be  due  on  either  side,  on  the  balance  of  such  ac- 
count, and  on  setting  such  debts  against  one  another,  and  no 
more,  shall  be  claimed  or  paid  on  either  side  respectively.*' 
The  Courts  have  all  held,  that  mutual  credit  means  something 
more  than  mutual  debt:  it  extends  to  this;  wherever  at  the 
time  of  the  bankruptcy  each  party  has  been  trusting  the  other 
with  power  to  receive,  though  the  money  be  not  received  at  the 
time  of  the  bankruptcy,  yet  if  it  be  at  any  time  received  by  vir- 
tue of  that  trust,  it^comes  within  the  description  of  mutual  credit. 

Ex 
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Ex  parte  Deexe  was  the  case  of  a  packer,  who  clearlj  had 
aUen  for  his  packings  account ;  but  it  was  decided,  that  if  he 
bid  another  debt  due  to  him  from  the  same  person,  the  goods 
ihoold  not  be  taken  from  him  till  he  was  paid  the  whole.  That 
WIS  a  question  upon  a  custom  of  trade.    But  the  only  question 
which  can  arise  upon  a  custom  of  trade  is  this,  whether  a  man 
bith  a  general  lien  for  ail  goods  which  are  benefited  in  like 
nainier,  by  his  performing  on  them  a  similar  operation,  or  only 
fcr  the  operation  performed  on  that  particular  article ;  but  it  can« 
Dot  be  raised  as  a  question  upon  a  custom  of  trade,  whether  the 
lien  shall  extend  to  all  debts  whatever,  due  between  the  parties. 
Frtnekj  assignee  of  Cox,  y.  jFeim,  Cooke,  5  ed.  554.    It  is  ma« 
terial  there,  that  a  much  larger  sum  was  due  from  Cox  to  the 
defendant,  than  his  share  of  the  pearls  was,  which  raised  the 
question,  not  whether  the  defendant  could  retain  the  one-third 
€»f  the  price  of  the  pearls,  which  he  had  advanced  for  the  purchase 
of  them^  but  whether  he  had  a  right  to  retain  one-third  of  the 
proceeds.  The  pearls  were  not  sold  at  the  time  of  the  bankruptcy; 
ao  it  was  not  a  case  of  set-oflT;  and  the  only  question  was,  whether 
it  was  a  case  of  mutual  credits.   That  was  held  a  mutual  credit* 
Ijord  Man^ld saidj^*  Cox  had  trusted  Fenn  with  the  pearls,  and 
Fam  had  trusted  Cox  with  other  goods,  which  in  all  probability 
he  would  not  otherwise  have  done."     So,  here  the  bankrupts 
bad  trusted  the  defendants  with  a  policy,  and  the  defendants 
had  trusted  the  bankrupts  for  the  money.      BuUer,  J.  says 
^  Where  there  is  a  trust  between  two  men  on  each  side,  that 
makes  a  mutual  credit.     Mr.  2>e*s  argument  goes  on  the 
ground  that  there  are  in  the  statute  no  such  words  as  mutual 
credit,  but  only  mutual  debts;"  and  he  refers  to  Prescotfn 
(I  Atk.  230.)  and  Deeze'fi  cases.    Therefore,  the  Court  consi- 
dered the  last  as  decided  on  the  general  principle,  and  not  on 
the  particular  circumstances :  for  if  that  had  been  decided  on  a 
custom  of  trade,  it  could  have  had  no  possible  reference  to  the 
case  of  French  v.  Fenn.     Whitehead  v.  Vaughan.    [Gi6ft#,  J. 
Bullet,  J.  says,  that  case  was  decided  strictly  on  the  law  of 
lien*]     It  is  only  cited  to  shew  that  the  circumstance  of  re- 
ceiving the  money  after  the  bankruptcy  makes  no  difference.  At'* 
kinsonj  assignee  of  Hodges,  v.  Elliot,  7  T.  R.  378.     In  that 
case  there  was  a  specific  transaction,  in  which  the  defendant 
would  become  indebted  to  Hodges  in  the  sum  of  190/.  on  the 
llth  of  December  1796,  and  Hodges  would  be  indebted  to  the 
defimdant  in  890/.  on  the.9th  of  March  1797;  yet  it  was  held, 
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that  the  bankruptey  happening  on  the  13th  of  Decemberyihe 
one  sum  might  be  retained  by  the  defendant  against  the  other: 
and  the  Court  there  approve  of  the  case  Ex  parte  Prescoi. 
There  were  debita  in  presenti  solvenda  injuiuro.  So  here,  i€ 
must  have  the  lame  operation  between  the  parties,  as  if  the 
payment  had  been  made  at  the  time  the  trust  was  ^iven.  Ex 
parte  Boyle,  Cooke^  5  ed.  561.  Lord  Cork  lent  Shepherd  his 
notes  for  981/.,  and  Shepherd  promised  to  indemnify  bim* 
Shepherd  becoming  bankrupt  before  two  of  the  notes  were  due, 
Lord  Cork  paid  what  remained  due  on  them,  Shepherd  having 
paid  100/.  in  part.  The  Lord  Chancellor  held,  that  the  ad»i« 
nistrator  of  Lord  Cork  was  entitled  to  set  the  debt  due  to  Shep- 
herd  against  the  payments  after  the  bankruptcy.  This  case 
must  necessarily  have  proceeded  on  no  other  |^round  than  that  of 
a  mutual  credit;  for  it  is  only  by  the  statute  49  Geo.  3.  r.  1^1.^ 
that  if  a  person  is  surety  for  another,  though  he  pays  not  the 
money  before  bankruptcy,  he  may  pay  it  after,  and  prove  it 
under  the  commission.  That  ease,  therefore,  most  obviously 
shews,  that  though  there  was  no  debt  due  at  the  time  of  the 
bankruptcy,  yet  that  as  there  was  a  mutual  credit,  when  that 
mutual  credit  ripened  into  a  mut-ual  debt,  it  became  the  saase 
thing  as  if  it  had  existed  in  the  shape  of  a  debt  at  the  mo- 
ment when  the  mutual  credit  was  created.  In  Smith  v.  Hod* 
son,  Lord  Kenyan,  C.  J.  there  recognizes  both  the  cases.  Ex 
parte  Deeze^  and  French  v.  Fenn.  If  there  had  been  no  mu- 
tual dealings,  the  defendant  Hodson  in  that  case  could  not  have 
proved  his  acceptance  as  a  debt  under  the  commission.  But 
when  the  assignees  brought  an  action  against  him  for  goods 
sold  and  delivered,  it  was  holden,  in  order  to  enable  him  to 
counterbalance  his  acceptance  by  the  goods,  that  he  had  a  mu* 
tual  credit:  for  Lewis  and  Potter  had  trusted  the  defendant 
with  the  goods,  and  the  defendant  had  trusted  the  bankrupts 
with  his  acceptance;  and  though  it  was  not  paid  till  after  the 
bankruptcy,  yet  the  right  should  refer  to  the  time  of  creating 
the  credit.  Lord  Hardwicke's  first  opinion  is  the  best. 
[Mansfield,  C.  J.  Unfortunately  ,Lord  Hardwicke^a  judg- 
ments in  general  are  known  only  by  Mr.  Alkyns*  Reports, 
which  are  extremely  inaccurate.]  The  last  case  is  precisely  in 
point,  and  justice  is  on  this  side.  Ex  parte  Prescot^  1  Aik, 
2S2.  has  been  confirmed  by  many  subsequent  cases.  The  pe- 
titioner was  creditor  by  notes  for  100/.  and  10/. ;  and  dditoi 
by  bond  of  340/.^  not  payable  for  near  three  years  after  tbe 
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petition,  and  be  prayed  and  was  permitted  to  paj  only  the  ba«        181S. 
liDce.    At  that  time  a  debiium  in  prm$enti  solvendum  injuiuro 
could  not  be  proved  under  a  commission  of  bankruptcy.    So  ^^ 

Lord  Hardnicke  necessarily  must  bave  decided  tbis  case  on  tbe       Smith. 
groond  of  mutual  credit,  as  tbe  reporter  represents. 
Bcfl,  being  prevented  by  indisposition  from  arguing  tbe  case, 
Raughj  Serjt.  endeavoured  to  support  the  rule.    In  tbe  case 
Ex  parte  Ockenden  tbe  Court  expressed  a  wish  not  to  break  in 
upon  the  laws  of  bankruptcy.    Tbe  defendants  have  called  io 
lid  the  justice  of  tbe  case.    It  is  a  mere  question  of  law ;  and 
ttere  is  no  more  injustice  done  if  tbe  plaintiff  succeeds  in  this 
caQse,  than  there  is  in  any  other  cases  of  bankruptcy.     [^Mam* 
fiddj  C.  J.    jIcc.']    Tbe  original  briefs  and  record  in  Parker 
f.  Carter  have  been  searched  into,  and  that  case  is  found  dis^* 
tingnishahle  from  this;  the  printed  report  of  the  case  states  the 
dtfendants  to  have  been  general  agents :  it  therefore  was  im«      [  ^^  1 
portant  to  inquire  in  what  their  agency  consisted.    By  the  case 
hid  before  Woody  B.  then  at  the  bar,  for  his  opinion,  on  which 
die  action  was  brought,  it  appears  that  tbe  general  agency  was 
exercised  in  the  capacity  of  an  insurance-broker  only.     fFt/- 
fimi  was  at  this  time  indebted  to  Carter  and  Co.,  for  other 
anorances  effected  for  him.    Therefore  it  appears,  there  was 
ix>  general  agency,  otherwise  than  in  the  character  of  insur- 
8Boe*broker,  which  differs  that  case  from  the  present.    And 
the  question  in  that  case  therefore  was,  whether  the  allowance 
to  the  defendant  should  go  beyond  the  expences  on  that  parti* 
cnlar  policy;  and  the  term  general  agent,  as  it  is  there  used, 
Beans  that  he  had  a  general  lien  for  all  policy  business. 
[Gibbiy  J.  I  observe  that  the  argument  in  the  report  of  that 
case  is  not  founded  on  the  ground  of  mutual  credit,  but  of  lien 
ody,  which  seems  to  agree  with  the  plaintiflTs  hypothesis ;  and 
it  is  extraordinary  that  the  special  case  reserved  upon  the  trial 
of  the  cause  leaves  us  in  the  same  obscurity:  it  says,  he  acted 
as  insurance-broker,  and  general  agent,  as  per  accounts  an- 
nexed.]     Those  accounts  have  not  been  found.     [^Mansfield^ 
C  J.     It  was  a  strange  thing  if  there  the  question  was,  whe« 
tfier  tbe  defendant  should  retain  only  for  his  balance  on  that 
particolar  policy,  pr  for  the  general  balance  of  the  insurance 
account.    Oibbsj  J.  I  came  to  London  in  1775.    I  was  pretty 
early  conversant  with  some  business  of  that  sort,  and  never  re* 
neoibet  any  doubt  to  bave  existed  in  the  profession  whether  a 
pejiey- broker  had  a  lien  for  bis  general  balance  on  the  insur*> 
Vol.  V.  E  ance 


65 


CASES  IN  TRINITY  TERM 


1813. 
Olive 

V, 

Smith. 
[88  J 


[«7] 


ance  accounts.]  TFoocTs  opinion  was,  that  he  had  no  such  lien. 
^Gibbsj  J.  The  difficulty  is,  that  if  the  doctrine  of  mutual 
credit  is  to  prevail  to  this  extent,  there  is  no  case  where  the 
doctrine  of  lien  need  be  mooted  in  bankruptcy :  %r  wherever 
there  is  a  lien,  there  is  also  a  mutual  credit.  Yet  the  cases 
-have  not  gone  on  that  ground,  but  many  of  them  have  been  se- 
riously and  carefully  considered  on  the  question  of  lien.]  Ex 
parte  Ockenden  was  decided  against  the  principle  of  mutual 
credit ;  and  it  now  appearing  that  Ex  parte  Deeze  was  decided 
on  the  particular  circumstances,  that  case  muf;t  also  be  laid 
aside.  French  v.  Fenn  falls  very  much  within  the  principal 
case.  l^GibbSy  J.  There  was  no  express  credit  in  French  t. 
Jeitn,  but  the  contrary.]  Rough  admitted  that  he  did  not 
know  how  to  explain  away  French  v.  Fenn. 

Adjomator. 

On  this  day  Best  endeavoured  to  support  the  rule.  He 
urged  that  the  decisions  relied  on  by  the  defendant  had  gone 
much  further  than  the  letter  of  the  act  of  parliament  warranted ; 
the  true  sense  of  mutual  debts  and  mutual  credits  was  to  be 
confined  to  pecuniary  transactions  only  ;  and  inasmuch  as  there 
were  contradictory  decisions  upon  the  point,  the  mo<;t  reason- 
able should  be  adhered  to:  the  right  of  set-oflT  could  not,  for 
the  purposes  of  justice,  be  carried  too  far;  but  the  right  of 
mutual  credits  was  not  to  be  extended,  because,  instead  of  fa« 
vouring  an  equal  distribution  of  the  funds  among  the  creditors 
at  large,  wherein  the  greatest  equity  lies,  it  fistvours  an  indi« 
vidual  at  the  expence  of  the  general  creditors.  Lord  Hard* 
22?icX'e  is  opposed  to  himself  in  two  conflicting  decisions;  and 
Ja^tA  Mansfield^  in  Green  v.  Farmer^  1  BL  653.,  says  that 
Ex  parte  Ockenden  is  the  better  doctrine:  the  cases  Ex  parte 
DeezCj  Ex  parte  Prescott,  Ex  parte  Boj/le^  French  v.  Fenn^ 
and  Parker  v.  Carter,  must  therefore  be  considered  as  having 
proceeded  on  a  mistaken  doctrine.  (He  prayed  that  this  case 
might  be  turned  into  a  special  verdict,  and  might  go  to  the 
dernier  resort*) 

Mansfield,  C.  J.  The  case  of  Parker  v.  Carter  runs  upon 
all-fours  with  the  present  case:  the  cases  of  French  v.  Fenn^  and 
Ex  parte  Prescottj  are  also  prodigiously  strong.  Some  of  those 
cases  seemed  to  have  gone  further  than  the  words  of  the  statute 
would  clearly  warrant,  and  say  that  wherever  there  is  a  mutual 
trust,  the  balance  only  shall  be  paid.  I  should  have  thought 
that  the  words  of  the  statute  meant  only  monoy  transactions ; 

but 


IN   THE   FiFTT-THIRD  TeAR   OF   GEORGE    III. 


67 


bot  if  the  extension  of  mutual  credit  be,  as  it  has  been  con- 
tended, a  mistaken  doctrine,  the  mistake  is  so  deeply  rooted,  it 
baring  been  again  and  again  confirmed,  that  it  would  be  rash 
iodeed  to  overturn  it;  and  there  is  a  great  deal  of  justice  in 
the  determination,  at  which  not  only  the  Court  of  King's 
Bench,  but  the  Court  of  Chancery,  have  arrived  on  this  point. 
It  would  be  nugatory  to  put  this  in  a  course  of  further  discus- 
wm,  when  every  Court  would  say  that  the  point  had  been  deter- 
■ioed  again  and  again :  the  rule,  therefore,  must  be  discharged. 

Heath  and  Cuambeb^  Js.  concurred. 

GiBBa,  J.     The  result  of  the  case  of  Green  v.  Farmer  was 
contrary  to  this  doctrine;  and,  therefore,  ifthe  doctrine  of  mutual 
credit  is  to  prevail  to  the  extent  now  contended  for,  the  case 
of  Oreen  v.  Farmer  was  wrongly  decided :   that  case  was  de- 
cided solely  on  the  question,  whether  the  dyer  had  a  lien,  and 
tlie  question  of  mutual  credit  was  not  thought  of.    The  point 
was  oonsidered*  in  the  cases  of  Ex  parte  PrescoU  and  Ex  parte 
Deete;  and  from  thenceforth,  as  far  as  we  can  learn,  it  was  at 
rest  for  a  considerable  period,  till  the  case  of  French  v.  Fenn^ 
which  took  place  about  thirty  years  ago ;  and  the  case  Ex  parte 
Deete  was  then  again  brought  forward.    The  Court  of  King's 
Bench  gave  it  a  good  deal  of  consideration.  The  case  Ex  parte 
Ockenden  was  mentioned,  but  the  Court  gave  credit  to  the  case 
Ex  parte  Deeze^  by  adopting  the  doctrine  laid  down  in  that 
esse;  and  the  Judges,  in  deciding  subsequent  cases,  always 
expressing  their  approbation  of  it.     Supposing  the  doctrine  to 
prevail,  all  the  law  of  lien  is,  as  I  before  stated,  superseded 
ID  cases^f  bankruptcy,  because  that  can  never  arise  without  the 
question  of  mutual  credit  arising  at  the  same  time.  The  doctrine 
has  been  established  not  only  in  the  Court  of  King's  Bench, 
but  in  the  Court  of  Chancery :  for  in  the  case  Ex  parte  Boyle^  . 
though  the  Chancellor  at  first  doubted  whether  he  could  re- 
ceive the  proof  or  not,  he  afterwards  was  of  opinion  that  the 
petitioner  was  entitled  to  set  off  the  debt  due  to  Shepherd 
against  the  payments  made  after  the  bankruptcy.     Lord  Hard* 
midce  was  much  struck  with  the  justice  of  the  doctrine,  and 
with  the  hardship  if  it  should  be  otherwise;  it  is  too  much  to 
ask-  us  to  send  the  case  to  two  other  courts,  wheo  the  counsel 
lor  the  pkintiffs  clearly  shew  they  are  convinced  in  this;  and 
the  more  the  doctrine  is  thought  of,  and  the  more  they  discuss 
and  analyse  ev^ry  case  that  has  been  so  decided,  the  more  they 
&el  it.  Rule  discharged. 

E  S  MOOBB 
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An  inferior  oo-  fYlHIS  was  an  actioo  of  trespass  for  breaking;  and  entering 

^J^^a^^  -L    the  plaintiff's  dwelling-house  at  Liverpool,  and  seising 

tZoBtls^bY  ^^  selling  his  goods.    The  defendants  pleaded,  Ist,  the  gene-i 

a  sheriff  onder  ral  issne.    Sdly,  As  to  breaking  and  entering  the  plaintiff's 

nots^wany  dwelling-house,  and  making  a  great  noise  and  distnrbance 

frri°?rwiimuit.  therein,  and  staying  and  condnuing  making  such  noise  and  dt8« 

Nether  need  turbance  Without  the  plaintiff's  licence  or  consent,  and  agaiast 

■ummons  issued  his  will,  for  the  time  in  the  first  count  mentioned;   and  as  la 

iHiifaf.  the  breaking  to  pieces,  damaging,  and  spoiling  the  dock  and 

C^.%?c!mf  ^  table,  and  seizing  and  taking  the  goods  and  chattels,  and  oany* 

i.8.regn]atiDg  ihor  awav  the  same,  and  convertinsr  anddisposinff  dnreof  to 

nmc£ss  bv  suin*        d  v  '  ^  ■  ^ 

mons  and  dia-  their  o wn  uso ;  that  the  defendant  Taylor  prosecuted  out  tif  tlia 
extend  to?oun-  Chancery  of  our  Lord  the  King  of  bis  county  palatine  of  Lan* 
^UaiTofficer  cosier,  a  certain  writ  of  our  Lord  the  King  called  9Ljusiiciefy 
pnder  process     directed  to  the  then  sheriff  of  LMncaster^  by  which  writ  the  kiBr 

Justify  taking  '    ^  ^ 

awaygoodsand  commanded  the  sheriff  that  he  should  justice  the  plaintiff,  thai 
SbenTto  ^  own  justly  and  without  delay  he  might  answer  the  defendant  Ti^lor  tof 
^warniirtdble,  '^^^*  ^^  ^^  ^'^  ^^  could  reasonably  shew  that  thereof  the  plaiiH 
but  qiMiifies  it   tiff  ought  to  auswcr;    which  writ  afterwards,  and  before  the 

alter  bv  sayinc  «?  ^  j 

he  took  them     time  when,  &c.,  to  wity  on,  &c.  was  delivered  by  the  defendant 

o?atta£uig£  Taylor  to  Edward  Greaves,  Esq.  then  sheriff,  to  be  ezecoted 

coiiSnftothe     *"  due  form  of  law;  and,  therefore^  the  sheriff  afterwards  and 

eziracy  ofthe  before  the  time  when,  &c.  on  the  19th  day  of  February  maila 

Hon  the  plain,  his  certain  warrant  in  writing  4inder  his  hand  and  seal  of  office 

exoMin  his  ^   ^^  sheriff,  and  directed  the  same  to  the  defendant  Dry  and 

'iSiel^nK  an  others  therein  named,  bailiffs  of  the  sheriff,  and  by  the  warrant 

nnreafODabie     ^commanded  them,  and  every  of  them,  jointly  and  separately^ 

goods  under       that  they  or  some  of  them  should  attach  the  plaintiff  by  bis 

^SSmeni^tM    goods  and  chattels,  so  that  he  might  appear  at  the  then  next 

S^^lTtpel?*^'  county  court  which  was  to  be  holden  for  the  county,  to  answer 

paner  oft  iaiife.  the  defendant  Taylor  of  a  plea  of  trespass  on  the  case  to  his  da- 

*[  70  j      mage  of  100/.,  which  warrant  afterwards,  and  before  the  time 

when,  &c.  on  the  same  day,  &c.  was  delivered  by  the«defendanl 

Taylor  to  the  defendant  Dry,  so  being  such  bailiff,  to  be  exe^ 

cuted  in  due  form  of  law ;  by  virtue  of  which  writ  and  W8U> 

rant  the  defendant  Dry  so  being  such  bailiffj  afterwards  at  the 
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time  when,  Ac.  ptaceaUy  and  quietly  entered  into  the  mefiflnagv . 
in  which,  Sec.  (the  outer  door  thereof  being  then  and  there 
open,)  in  order  to  seize  and  take,  and  did  seize  and  take  the 
goods  and  chattels  of  the  plaintiff  in  the  declaration  mentioned, 
tke  same  being  in  the  same  messuage,  for  the  purpose  of  at- 
tacking the  plaintiff,  according  to  the  exigency  of  the  writ  and 
warrant;  and  in  so  domg  the  defendant  Dr^^  so  being  such 
haili^  then  and  there  necessarily  and  unavoidably  committed 
tke  aeta  above  justified.  The  plaintiff  demurred  to  this  plea; 
aad  assigned  for  cause  that  it  did  not  thereby  appear  that  the 
nppoeed  attachment  of  the  plaintiff  by  his  goods  and  chattels 
ia  the  declaration  mentioned  was  reasonable  attachment,  or 
nch  as  the  defendant  Dry  was  authorised  to  make  under  and 
h]f  rirtoe  of  the  writ  and  warrant  in  the  plea  mentioned.  The 
defaidants  joined  in  demurrer. 

Jletl,  Seijt.  endeavoured  to  support  the  demurrer;  he  abaa- 
teed  the  cause  specially  assigned,  and  the  authority  of  JIar* 
grease  v.  Ward^  Luiw.  1456.  in  support  of  it.  He  contended, 
iial,  that  since  the  statute  51  Geo.  3.  c.  134.  s.  8.  which  di- 
nets  that  no  writ  oS  distringas  shall  issue  until  affidavit  is  made 
of  the  personal  service  of  a  summons  and  notice  of  the  inten- 
tion of  the  process,  or  permission  given  by  the  Court  to  issue 
tk|t  process  without  the  personal  service,  in  case  that  cannot 
be  had,  this  plea  ought  to  have  sh^wn  that  the  summons  was 
personally  served,  or  a  rule  of  court  obtained,  before  the 
defendants  had  executed  the  process.  [The  Court,  however, 
vera  dear  that  this  act  did  not  extend  to  counties  palatini : 
sad  threw  out,  that  it  did  not  even  extend  to  the  Court  of  Ex- 
chequer (a).]  Secondly,  the  plea  did  not  set  forth  either  plaint 
or  saaagyons  to  warrant  the  attachment.  The  plea  iu  Har* 
gnaot  V.  Ward  alleges  the  plaint  [The  Court  reminded  him 
that  proceeding  was  by  plaint,  not  hy  justiciesi  and  that  the  first 
OD  a  Justkia  is  to  attach  the  defendant  by  his  gpods. 


1819. 
Mooas 

V. 

Tatlob. 


[71] 


(a)  On  this  ssnas  day  the  rapoitar  ksaid  Pealm  aovs  in  the  Exdhe- 
^aar  far  a  dssMmgas^  on  aa  aiidavit,  ooafonssble  to  tha  ststata  ^1 
60s.  S.  c  IM.,  tkst  the  ofioer  had  aot  besa  abia  to  asrvf  the  proems 
aa  tha  dsfandaal  ia  pscfon.  Tha  Caart  gq#tad  it  as  a  aiotioa  of 
eoaras.  On  inqairy  he  was  informed  that  there  had  been  a  great 
ilragsia,  when  the  aot  first  psisad,  whalher  it  ahaald  ha  htld  to  ex- 
land  to  that  caait,  thaoficsra  oantSQdi|«)  MkvUiut^  that  it  did  aft, 
bat  the  Conrt  httikrid  that  il  did. 

a  Inst. 
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S  Inst.  319.  (A).]  Next.  The  defendants  affect  to  justify  (he 
carrying  away  the  goods,  and  converting  them  to  their  off  n  use, 
whereas  they  ought  to  keep  them  till  the  next  court,  and  re- 
store them  if  the  plaintiff  appear ;  and  if  he  does  not  appear, 
they  are  forfeited.  Co.  Dig.  County  Process,  C.  9.  Briggs 
T.  Collingson,  6  Mod*  71.  The  process  is  4)nly  to  compel  an 
appearance.  And  Trevor,  C.  J.  there  held  that  the  defendant 
could  not,  under  process  of  an  inferior  court,  justify  the  carrying 
the  goods  away,  until  failure  of  appearance.  So,  S  Lord  Raym. 
1530.  Watkins  v.  Best,  the  justification  under  process  of  an 
inferior  court  there  pleaded,  is,  that  the  defendant  took  the 
goods  with  intent  to  restore  them  when  the  plaintiff  should  ap- 
pear to  the  plaint.  [Per  Curiam.  This  plea  states  that  the 
defendant  took  the  goods  to  dispose  of  them  according  to  the 
exigency  of  the  warrant;  and  if  he  committed  any  abuse  or 
excess,  or  did  any  thing  else  which  was  not  justifiable,  the 
plaintiff  might  have  replied  it.  This  objection,  therefore,  is  of 
no  avail.]  Thirdly,  it  is  not  stated  that  the  writ  was  returned. 
In  all  cases  where  an  officer  justifies  under  process,  be  must 
shew,  either  that  the  writ  has  been  returned,  or  that  be  has 
done  all  that  he  can  and  that  bis  duty  requires,  by  averring 
that  the  writ  is  not  yet  returnable.  1  Wils.  17.  Middlelon  ▼. 
Price.  So,  Freeman  v.  Bluett,  1  Salk.  409.  HoU,  C.  J.  and 
the  Court  agreed,  that  wherever  a  principal  officer  is  to  justify 
under  a  returnable  process,  he  must  shew  that  the  writ  was 
returned ;  for  he  is  commanded  to  return  the  writ,  and  shall  not 
be  justified,  unless  he  shew  that  he  paid  a  due  and  full  obedience 
in  acting  under  it.  The  attachment  is  a  writ  directed  by  the 
fiberiffto  the  bailiff;  who  is,  therefore,  in  this  case,  a  principal 
officer;  and  be  must  shew  the  return.  For  this  is  not  like  a  com- 
mon warrant,  where  the  sheriff  is  merely  ministerial,  but  the 
sheriff  is  a  judicial  officer  in  executing  a  writ  of  justicies. 

Per  Curiam.  The  case  in  Salkeld  distinguishes  the  case  of 
a  subordinate  officer  who  has  not  the  return  of  writs,  from  that 
of  a  principal  officer;  the  former  needs  not,  in  his  justification, 
shew  a  return.  The  bailiff  here  is  no  principal  officer;  he 
does  not  make  returns  of  writs:  he  only  comes  to  the  next 
court,  and  shews  what  he  has  done.    The  warrant  is  not,  in  its 

(ft)  Chief  Baron  Comyn,  Dig.  County  Process,  c  0.  limits  this  to  the 
case  of  trespass,  and  thinks  that  in  other  actions  the  process  on  Kjus" 
tides  is  by  summonsy  attachment^  and  distress  Infinite. 

terms, 
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terms,  made  returnable ;   no  retam,  therefore,  can  be  made  to        1813. 
it    Neither  is  the  sheriff  the  judge  of  the  county  court,  but  the 
soitors :  and  the  sheriff  is  an  oflBcer  of  the  court,  and  *the  bailiff 
is  merely  bis  subordinate  oflScer.    The  plea  is  the  ordinary  plea     Taylor. 
ofa  warranty  as  in  the  common  case.  *[  73  ] 

Lens^  Serjt.  was  to  have  argued  for  the  defendant. 

Judgment  for  the  defendant. 


NoREis  and  Dessb  Demandants;  ,  Tenant;  , 

Vouchee.  •^•"*  *• 

TTTEYWOOD^  Serjt.  moved  to  amend  a  recovery  by  strik-  Recorei^ 
LI  ing  out  the  name  of  one  of  the  demandants,  Norris;  there  ^tr^^ooftbe 
being  many  parties  to  the  conveyance,  and  some  residing  in  |^»«n«  «f  ^"5.®^ 
Ireland^  so  that  much  time  was  required  for  obtaining  their  ac-  mat»,  whodi« 
knowledgments,  the  precaution  had  been  taken,  in  order  that  coYer"5    ^  '^ 
there  might  be  the  less  danger  of  losing  the  recovery  by  the  de- 
mandant's death  before  it  was  perfected,  than  if  there  had  been 
only  one,  of  declaring  in  the  deed  making  the  tenant  to  the 
precipe,  that  iVbm'^and  Desse^  and  the  survivor  of  them,  should 
be  the  demandants.     Norris  was  since  dead,  and  it  was  prayed 
that  Desse  might,  therefore,  now  stand  on  the  record  as  the 
lole  demandant. 
The  Court  permitted  the  amendment. 


[  74  ] 
Meter  and  Others,  Assignees  of  Grant,  a  Bankrupt,  v.       juntso, 

Sharpe  and  Others. 

THIS  was  an  action  of  trover  brought  to  recover  the  value  pt^Sforva- 
of  certain  quantities  of  tallow,  isinglass,  bristles,  bees-wax,  {^Sjo  ^jf  a*®^ 
hemp  and  flax,  which  constituted  the  cars'o  of  the  ship  Latona  expected  car* 

^  f*>»  his  proper- 

ty, in  the  pro- 
id  oC  wlUch  hit  agent!  abroad  were  interested  io  a  certain  proportion.  His  agents,  without  the  know* 
Jedfe  of  Che  owner  or  the  pawnecu,  dispose  of  part  of  the  carj^o  abroad,  after  which  the  owner  becomes 
a  baakrapts  he  indnces  the  a^^ents  to  replace  tne-i^oods  disposed  of,  by  others,  of  which  the  acentti  gl?e 
kin  bills  of  lading;  and  be  bcnds  them  to  Uic  pawnees,  to  make  good  their  security.  Held  that  the 
■■Ignfci  of  the  biUkknipt  might  recover  the  «ubrttituted  goodi  against  the  pawnees. 
A  bill  of  lading  is  not  a  necessary  instrument  of  the  tranner  of  property  io  goods  cousi^ed  to  the  owner. 
An  agent  who  to  paid  by  a  proportion  of  the  profits  of  the  adventure  is  not«  therefore,  a  partner  in 

from 
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181 S.       from  St.  Petersburgh  to  London.    Upon  tbe  trial  of  tbe  ean«e 
before  Mansfield^  C.  J.  at  the  sittings  in  London^  after  HUary 
^  terip  1812,  the  plaintiffs  recovered  a  verdict  for  13,927/.  5f.  7dL, 

Sharpe.  ^he  agreed  value  of  the  goods,  subject  to  tbe  opinion  of  the  Court 
on  the  following  case.  Grant  was  a  merchant  in  London^  tradings 
exten<iively  to  and  from  Russia;  he  was  not  known  by  any  per- 
son in  this  country  to  have  any  partner  in  any  of  his  dealings 
or  transactions.  The  defendants  were  brokers  in  London^em-* 
ployed  by  him  to  sell  his  ^oods  imported;  and  were  in  the  habit 
of  accommodating  him  with  their  acceptances,  upon  having  such 
goods,  or  the  bills  of  lading  for  thiem,  put  into  their  hands.  In 
1809,  the  bankrupt  sent  out  the  Lafona^  (amongst  other  ships) 
to  St.  Petersburgh  with  a  cargo,  which  he  had  purchased  and 
paid  for,  consigned  to  Krehmer^  ^o^g^  and  Co.  of  that  place^ 
who  were  to  return  the  proceeds  to  him  in  Russian  produce. 
Krehmer^  Lang^  and  Co.  were  interested  in  one-third  of  the 
profit  and  loss  of  the  outward  adventure,  and  in  one  half  of  the 
profit  and  loss  of  the  homeward  adventure.  They,  in  October 
1809,  purchased  goods  with  such  proceeds,  and  shipped  them 
on  board  the  Lalomi^  under  bills  of  lading  of  that  date,  speci- 
lying  the  goods,  deliverable  to  the  orders  of  the  shippers;  and 
sent  these  bills  of  lading  unindorsed,  to  the  bankrupt,  who  re- 
ceived them  in  February  1810;  and  on  the  Slst  of  tbe  same 

[  75  ]  month  he  inclosed  those  bills  of  lading,  together  with  those  of 
another  ship,  called  the  Droning  Maria,  in  a  letter  to  the  de- 
fendants, stating  that  he  sent  them  the  bills  of  lading  of  the 
specified  goods  by  the  Latona,  and  that,  moreover,  there  were 
shipped,  per  the  JEolus  and  ^;?;fa,  certain  other  specified  goods, 
of  which  the  bills  of  lading  were  not  come  to  hand,  but  of  which 
they  should  be  put  in  possession  as  soon  as  received  ;  and  in 
the  mean  while  the  bankrupt  substituted  the  bills  of  lading  of 
two  chartered  ships  called  the  Vrow  Gertina  and  Vrow  Ger^ 
sina^  with  their  specified  cargoes,  daily  expected,  and  wished 
tbe  defendants  to  accept  about  30,000/.  to  35,000/.  at  six 
months'  date ;  and  that  for  such  amount  they  would  cover 
themselves  by  insurance.  To  counteract  the  irregularity 
which  the  times  were  the  cause  of,  in  the  bills  of  lading,  he 
jpledged  his  honour  to  the  defendants  that  the  whole  should  be 
delivered  to  them  in  tbe  same  manner,  as  if  the  bills  of  lading 
eould  be  legally  acted  upon.  On  the  SSd  of  the  same  month 
Chrant  drew  sixteen  bills  of  exchange  on  the  defendants  amount- 
ing in  the  whole  to  SSflOOL  of  which  he  advised  them;  and  aa  a 

&rther 
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Artlier  seeurity  <br  the  advance,  he  therewith  bound  himf^lfto        IBIS. 

nake  over  to  them  a  fall  and  complete  title  not  only  to  the      «. 

goodfs  hat  to  the  three  fihips  first  named  in  his  former  letter,  ^^ 

which  were  his  own  property,  in  any  manner  they  mi^ht  consi*      SflAapi* 

ier  moat  eli/^ible.     These  bills  the  defendants  accepted  and 

My  paid.    The  bankrupt  stopped  payment  on  the  8th  March 

1810,  and  committed  an  act  of  bankruptcy  on  the  24th  of  the 

oune  month;  but  a  letter  of  licence  was  afterward<«  granted  him 

hj  his  creditors,  which  was  sifi^ned  bv  the  defendants,  who  were 

ibily  apprised  of  the  state  of  his  aflairs  as  therein  described :  a 

coramisaion  of  bankrupt  was  taken  out  a^inst  him  on  the  i^th 

^December  following,  under  which  the  plaintiA><  were  chosen 

migneea  of  his  estate.    The  Latona^  althoufi:h  her  cargo  waa 

]mt  on  board  in  OcfobrVy  was  obliged  to  pass  the  winter  at  Si. 

Peienburghy  during  which  Krehmer^  Lang^  and  Co.,  without      [  76  ] 

the  knowledge  either  of  Grants  or  of  the  defendants,  took  from 

OB  board  her,  and  disposed  of  in  Russia,  certain  pieces  of  sail* 

doth,  and  bales  of  ravenducks,  and  Flemish  clothe,  comprised 

ia  the  beforementioned  bills  of  lading,  and  afterwards,  in  con« 

sequence  of  an  interview  between  the  bankrupt,  who  went  to 

die  North  of  Europe  to  collect  the  effects,  and  Lang,  arid  of  a 

reiDonstrance  made  by  Grant,  in  lieu  of  the  goods  so  taken  out, 

KrehmeTj  Langj  and  Co.  put  on  board  the  ship  Latona  certain 

other  goods,  for  which  the  bankrupt  obtained  from  them  bills  of 

lading  dated  the  8th  and  lOth  o(  August  1810,  whereby  the  mas* 

terof  the  Latona  ^^  acknowledged  to  have  received  from  Kreh^ 

mcTj  Lang,  and  Co.  the  articles  therein  specified,  to  be  delivered 

to  order,  aay,  deliverable  to  the  holder  of  the  bill  of  lading  signed 

in  October  1809,  by  him  for  791  pieces  sail  cloth,44  bales  Flemish 

linen,  and  60  pieces  ravenducks.**  The  bankrupt  sent  these  bills 

of  kding  not  indorsed,  inclosed  in  a  letter  which  he  addressed 

ih>m  Goitenburgkj  to  the  defendants,  stating  that  the  Latona 

was  on  her  voyage ;  and  he  trusted  that  certain  sums  therein 

mentioned,  together  with  the  value  of  the  Latona,  would  cover 

them  for  the  advance  they  had  so  liberally  made.    The  Latona 

arrived  in  London  in  November  following,  when  the  whole  of 

her  cargo,  consisting  of  such  part  of  the  goods  mentioned  in 

fhe  original  bills  of  lading  as  were  not  taken  from  on  board  the 

ship  at  St.  Petersburgh,  and  the  goods  mentioned  in  the  bills 

of  lading  of  the  8th  and  lOth  of  Augusi  1810,  were  taken  pos- 

aeaaion  of  by  the  defendants,  who  afterwards  sold  the  same,  and 

rendered  an  aeeonut  of  the  sales  thereof,  entitling  it  as  **  of 

1  goods 
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goods  by  the  Latona^  sold  by  order,  and  for  account,  of  Grant  J** 
The  net  proceeds  amounting  to  13,327L  8s.  7d.  were  applied 
by  the  defendants  in  reduction  of  the  balance  due  to  them  from^ 
the  bankrupt :  after  giving  credit  for  this  sum,  the  defendants 
were  still  creditors  of  the  bankrupt  to  a  considerable  amount. 
Krehmerj  Lang^  and  Co.  were  largely  indebted  to  Mr.  Grant. 
Mn  Granty  in  his  examination  at  the  trial,  stated  that  the  goods 
in  dispute  were  his  property;  but  he  further  stated  in  ex« 
planation,  that  Krehmer^  Lta^g^  and  Co.  were  interested  in 
the  adventures  outwards  and  homewards,  in  the  proportions 
before  mentioned.  The  question  for  the  opinion  of  the  Court 
was  whether  the  plaintifis,  as  assignees  of  the  bankrupt  Grants 
were  entitled  to  the  value  of  the  whole,  or  of  any,  and  what 
part  of  the  cargo  of  the  Latona  so  taken  possession  of  and  sold 
by  the  defendants.  If  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  the  whole  cargo,  then  the  verdict  was 
to  stand;  if  io  any  part  of  the  same,  the  verdict  was  to  be  re- 
duced accordingly;  and  if  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover,  a  nonsuit  was  to 
be  entered. 

Zeifs,  Serjt.  for  the  plaintifis,  argued  that  they  were  entitled 
to  recover  at  least  the  substituted  part  of  the  cargo ;  for  that 
although  a  bare  trustee  may,  after  bankruptcy,  perfect  the  legal 
transfer  of  property  which  has  previously  been  equitably  as- 
signed, yet  that  does  not  apply  to  such  a  case  as  this,  where  the 
goods  which  are  the  subject  of  contest  are  entirely  a  new  crea- 
tion since  the  time  of  the  bankrupt's  transfer  of  the  original 
goods.  And  the  right  to  recover  goes  to  the  entirety,  and  not 
to  a  moiety  only  of  the  goods;  for  Krehmer  and  Lang  were 
never  partners  and  joint-owners  of  this  cargo,  but  only  partners 
in  the  profits :  therefore  the  whole  of  these  substituted  articles 
must  be  regarded  as  entirely  a  new  purchase  on  the  sole  ac- 
count of  Crrantj  made  at  a  time  when  he  was  incapable  of 
acquiring  property  for  his  own  benefit ;  and  his  transfer  of  it  to 
the  defendants  was  therefore  ineffectual. 

Vaughanj  Serjt.  for  the  defendants,  contended  that  as  Grant 
had  transferred  his  equitable  right  to  the  original  goods  before 
the  bankruptcy,  the  substituted  goods  must  ensue  the  same  title  ; 
and  Grant  was  bound,  notwithstanding  his  bankruptcy,  to  com- 
plete the  transfer.  But,  at  all  events,  the  defendants  have  a 
right  to  retain  the  share  of  Krehmer  and  Langy  who  were 
partners  with  Chrant  in  the  cargo.    And  according  to  the  doc- 
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trine  of  Jar  t.  Hanhury^  Cowp.  445.,  Krehmer  and  Lcmg  had,        1813. 
after  and  notwithstanding  the  bankruptcy  of  Grant^  a  right  to 
consign  the  whole  investment  to  the  defendants,  which  they 
bafe  done  by  their  bills  of  lading ;  and  the  plaintiffs  cannot 
maintain  trover  for  any  part  of  the  cargo.     [Gibbs^  J.     In  the 
case  of  Fox  v.  Hanbury^  the  parties  were  clearly  partners  in 
the  trade;  here  Krehmer  and  Uxng  are  partners  only  in  the 
profit  of  the  adventure.]     It  is  also  stated  that  the  defendants 
were  considerably  in  advance  to  the  bankrupt,  which  makes 
this  a  case  of  mutual  credit,  and  brings  it  within  the  principle 
of  Olive  V.  Smith  J  ante^  56.     Inasmuch  as  the  assignees  cannot 
stand  in  a  better  situation  than  Grant  could  have  done,  they 
cannot  take  these  goods  out  of  the  possession  of  the  defendants, 
wIn)  have  paid  for  tDiem  a  valuable  consideration. 

Lens,  in  reply.  Even  if  Krehmer  and  Lang  were  partners 
b  the  cargo,  the  plaintiffs  might  recover  the  bankrupt's  moiety. 
It  is  assuming  the  question  to  say  that  Grant  was  trustee  of 
these  goods  for  the  defendants.  The  property  was  not  in  ex« 
btence  at  the  time  of  his  first  engagement  to  them ;  and  the 
question  is,  whether  the  doctrine  of  equitable  lien  can  be  car- 
ried so  fiir,  that  the  goods  which  were  originally  the  subject  of 
that  lien  being  done  away,  the  lien  shall  attach  upon  other 
goods  which  are  substituted  for  the  former.  Suppose  both 
ship  and  goods,  or  the  ship  instead  of  the  goods,  had  been 
changed,  would  the  equitable  lien  have  continued  ?  The  legal 
and  equitable  lien  on  this  part  of  the  property  commenced 
at  the  same  instant.  When  Grant  gave  the  pledge,  he  never 
had  the  design  to  pledge  these  goods,  of  which  he  knew  nothing, 
nor  ever  was,  at  any  time,  the  owner:  he  pledged  the  then 
existing  cargo  of  the  Latona.  The  legal  title  to  these  goods 
never  was  in  Krehmer  and  Lang  as  supposed,  nor  were  they 
tenants  in  common  ;  therefore  Fox  v.  Hanhury  does  not  apply. 

Mansfield,  C.J.  This  is  an  action  of  trover  by  the  as- 
signees of  Grant,  a  bankrupt,  against  the  Sharpes,  who  are 
now  also  bankrupts,  to  recover  the  value  of  divers  goods,  the 
claim  to  which  stands  on  different  grounds.  As  to  the  goods 
originally  shipped  by  the  Latona,  the  Sharpes  acquired  an 
equitable  lien  and  right ;  and  though  the  bills  of  lading  were 
not  so  indorsed  as  to  give  the  Sharpes  a  legal  title  to  the  goods, 
that  imperfection  will  not  prevent  the  Sharpes  from  retaining 
those  goods  in  part  indemnity  against  their  acceptances  of 
Chranfi  bills*    But  aa  to  the  substituted  goods,  I  am  sorry  to 
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say  they  stand  on  entirely  different  ground.  It  happened  that 
Krehmer  and  Lang  took  out  part  of  those  goods  which  were 
first  loaded  on  board  the  Latona;  they  were  disposed  of  s 
Grant  became  bankrupt  in  March^  and  in  Jugust  Krehmer  and 
JLang  put  on  board  these  others,  which  are  called  substitqted 
goods,  and  Grant  has  sworn  that  these  goods  were  wholly  hit 
property.  He  says,  that  Krehmer  and  Ltang  were  interested 
in  the  adventure;  but  there  is  a  plain  and  clear  distinction  be* 
tween  the  being  partners  in  the  goods,  and  being  interested  in 
the  adventure.  Krehmer  and  Lang^  by  the  direction  and  order 
of  Grantj  assign  these  goods  to  the  SharpeSy  which  would  give 
them  the  legal  poperty,  if  Krehmer  and  Ltang  were  the  owners 
of  these  goods ;  but  if  they  were  the  goods  of  Grants  Krehmer 
and  Lang  could  not  assign  them  at  all,  without  the  order  of 
Grant;  and  Grant  was  now  become  incapable  to  give  the  order, 
for  he  ceased  to  have  property  in  them,  all  belonged  to  his  aa« 
signees;  or  rather  the  property  never  was  in  Grant,  for  they 
never  were  purchased  till  after  the  bankruptcy.  The  plaintiflb 
must,  therefore,  recover  the  substituted  goods  only. 

Heath  and  Cuambrb,  Js.  concurred. 

Gibes,  J.  I  am  of  the  same  opinion.  This  is  an  excea* 
Bively  hard  case  on  the  Sharpes;  and  if  in  any  of  Granfs  let- 
ters there  had  been  any  word  of  his  pledging  the  cargo,  be  it 
what  it  might,  I  should  have  thought  that  the  equitable  assign- 
ment  would  have  taken  place;  but  there  is  no  foundation  far 
that,  and  if  Grant  not  only  did  not  know  that  any  of  the  goods 
would  be  taken  out,  and  others  put  in  their  place,  but  did  not 
provide  for  any  such  case,  it  would  be  too  much  to  say,  that 
when  the  case  occurred,  those  other  goods  could  pass  by  the 
original  transfer.  As  to  the  question  whether  the  defendants 
can  retain  the  goods  by  a  title  derived  under  Krehmer  and 
Lang,,  on  the  facts  stated  on  this  case,  I  think  it  clear,  that  the 
intention  of  the  parties  was,  not  that  Krehmer  and  Co.  should 
have  any  interest  in  the  goods  themselves,  but  that  they  should 
be  interested  in  the  profits  of  the  concern  only.  It  has  been  in- 
sisted that  the  plaintiffs  are  entitled  to  recover  the  original  cargo 
of  the  LatanOy  because  the  bills  o(  lading  were  not  indorsed  to 
the  defendants.  A  bill  of  lading,  however,  is  not  necessary  as 
the  means  for  the  owner  of  goods  to  convey  his  interest  therein. 
Therefore  there  must  be  judgment  for  the  plaintiff  only  for  so 
much  as  was  included  in  the  bills  of  lading  of  8th  and  10th 
August^  1810.  Judgment  for  the  plaintiff. 

I  Gab  ELL 
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Gabell  V,  Sheyell.  ^  J<«^1. 

ri  replevin,  tried  at  Westminster  at  the  sittings  in  this  term,  Atenaotisaoc 
the  defendant  aTOwed  for  the  rent  of  certain  dwelling*  doctfroratbe 
knnes  in  BethnaUOreen.    The  plaintiff  contended  that  he  had  iSi^iSiiS" 
paid  it ;  but  he  computed  in  the  payment  the  sum  of  8/.  5*.,  [J^J^iSL 


the  amount  of  certain  property-tax  which  he  had  paid  to  onthepyemfaei 
die  collector  of  that  tax,  and  for  which  he  produced  the  col*  a. 
tector's  receipts,  having  printed  ota  them  the  words,  «  N.  B.  ^^^ 
To  be  paid  by  the  tenant,  and  deducted  from  the  rent."    The  JJ^Kh^dS. 
defendant,  on  the  other  hand,  produced  the  assessment  of  these  Aaod  B,  doet 
piremisea  to  the  property-tax,  by  which  it  appeared  that  only  Sf-intiiepoaBi 
(mr parts  in  seven  of  this  sum  was  assessed  on  the  landlord  ^AodTa?!!*- 
oader  schedule  A.  in  respect  of  the  dwelling-houses,  and  the  J^^^^HJ^lJ^ 
other  three  parts  on  the  tenant  under  schedule  B.,  in  respect  recei^iiiiw 
of  his  beneficial  occupation  of  certain  gardens,  parcel  of  the  amch  the  c^ 
demised  premises.    And  if  only  the  four  parts  were  to  be  com*  aS^"*''^  **" 
poted  as  payment  to  the  landlord,  a  balance  remained  due  to 
Mm  io  maintain  the  avowry.    But  the  plaintiff  contended,  that 
inatmucfa  as  the  collector's  receipt  expressed  it  to  be  all  due 
mder  Bchedule  A.,  and  as  the  landlord's  and  tenant's  assess* 
meot  did  not  together  exceed  one-tenth  part  of  the  rent,  (the 
premises  being  rated  below  their  real  value,)  the  plaintiff  was 
entiyed  to  deduct  the  whole  of  this  sum  from  his  landlord's 
rent.    The  jury,  under  the  direction  of  Mansfield^  C.  J.,  found 
I  rerdict  for  the  avowant,  which 

ShejAerdj  Seijt,  now  moved  to  set  aside  upon  the  same 
grounds  which  he  had  made  at  the  trial. 

Manspiblb,  C.  J.  These  receipts  were  blundering  re*  [  ^^  } 
eeiprts.  I  held  that  it  did  not  signify  what  the  collector  re» 
ceived,  or  quo  nomine  he  received  it,  but  what  was  the  assess* 
nsBt.  The  avowant  put  the  assessment  in  evidence,  which 
the  plaintiff  ought  to  have  produced ;  and  according  to  the  as* 
seasment,  1/.  on  each  tenement  was  assessed  under  schedule 
A.,  the  ISf.  under  schedule  B. :  and  all  had  been  allowed  to 
die  plaintfff  which  was  assessed  under  schedule  A.,  and  to 
which  he  was  entitled. 

Gi  BBS,  J.  It  is  an  attempt  of  the  plaintiff  to  make  the  land* 
lord  pay  ids  own  property-tax  and  the  tenant's  property-tax 
too.  Rule  refused. 
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If  a  defendant 
Id  an  action  of 
coTenant  soe 
cot  a  writ  of 
error  in  a  plea 
of  trespass  on 
thecaM,and 
obtain  an  al- 
lowance of 
error,  where- 
ODon  the  record 
of  tlie  plea  in 
coTenant  is 
transcribed, 
SembU  that  is 
no  n^^enedeat. 
Altboitth  the 
plaintiff  after 
receiving  no- 
tice of  the  al- 
lowance of 
error,  gave  a 
nrie  to  tran- 
scribe, and  toed 
out  two  writs 
citdrefadoi 
^[uareextcw 
tioncm  koh* 
The  Court  of 
King's  Bench 
will  amend  a 
writ  of  error 
firom  C«  P.  in 
case^  by  con- 
^  Tertincittoa 
*  writ  of  error  in 
oovcnaot. 


Sampato  V,  De  Payba. 

THE  plaintiff  bad  recovered  judgment  on  demurrer 
action  of  a  covenant  in  this  Court,  for  a  sum  exce 
9000/. :  the  defendant  sued  out  a  writ  of  error  in  a  p 
trespass  upon  the  case,  and  obtained  an  allowance  mark 
the  officer.  The  plaintiff  not  h^ing  aware  of  this  irregul 
had  served  the  defendant  with  a  rule  to  transcribe,  and 
two  writs  of  scire  facias  to  compel  an  assignment  of  ei 
The  transcript  returned  upon  this  writ  of  error  stated  tl 
cord  in  covenant,  as  it  was.  The  plaintiff,  however,  at  1 
observing  this  irregularity,  treated  the  writ  of  *error  as  n 
of  his  proceedings,  and  sued  out  execution.  Vaugharij  i 
bad  on  a  former  day  obtained  a  rule  nisi  to  set  aside  the 
cution,  upon  the  ground  that  the  writ  of  error  operate< 
supersedeas;  against  which 

Shepherd  and  Onslow^  Serjts.,  on  a  former  day  shewed  ( 
They  contended  that  the  writ  of  error  and  allowance  ii 
were  wholly  inoperative  to  remove  into  the  King's  Bei 
judgment  in  covenant :  the  whole  jurisdiction  was  undt 
writ,  and  to  give  jurisdiction  the  writ  must  be  well  pun 
where  the  Court  are  requested  to  send  the  transcript  o 
record,  and  they  send  the  transcript  of  another  recorc 
latter  is  not  well  removed.  The  plaintiff  gave  the  defe 
a  rule  to  transcribe,  and  he,  in  obedience  to  that  rule 
transcribe ;  but  that  cannot  heal  the  irregularity  :  the 
called  on  the  defendant  to  transcribe  such  a  record  as^  tht 
purports  to  remove.  Suppose  that  there  were  two  a 
pending  between  these  parties,  one  in  covenant,  and  o 
case,  and  the  defendant  had  sued  out  error  in  case ;  that 
not  warrant  the  transcribing  the  plea  on  the  writ  oi  cove 
this  is  not  an  irregular  writ  of  error ;  it  is  a  regular  w 
error,  but  not  in  this  cause,  nor  touching  this  action  of 
nant.  But  unless  it  be  a  writ  of  error  in  this  cause,  i 
not  remove  the  record,  and  the  plaintiff  is  well  warrant 
suing  out  execution  thereon.  The  expression  that  the  i 
is  removed  is  inaccurate  :  the  record  is  never  removed ; 
soon  as  the  transcript  goes  the  record,  remaining  here,  < 
to  be  materials  for  any  further  proceeding  in  this  Court. 

Vai 
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Faughan,  contrd.  The  plaintifT  had  notice  of  the  mistake 
by  the  service  on  him  of  the  allowance  of  the  writ  of  error, 
whereon  it  appeared.  He  therefore  has  waved  *the  mistake 
hj  giving  the  rale  to  transcribe,  and  attending^  at  the  transcrib- 
ing of  the  record  ;  and  by  suing  out  in  the  King^^s  Bench  two* 
vrits  of  scire  facias  to  assign  errors.  But  further,  the  record 
ii  actually  gone  to  the  Court  of  King's  Bench,  and  removed 
from  this  Court,  which  therefore  can  no  longer  issue  execution 
thereon,  Ordt  v.  Morton^  Yeh.  211.  "The  record  being 
brought  into  the  King's  Bench  is  well  removed,  and  remains 
there."  In  2  Sir.  837.  Rutier  v.  Redstone,  a  distinction  is 
liken  between  error  in  the  Exchequer-Chamber,  and  the  case 
rf  a  writ  of  error  from  C.  B.,  because  the  Court  of  Common 
Pleas  sends  up  the  very  record,  and  the  King's  Bench  sends 
Mdy  a  transcript.  And  so  it  differs  from  the  case  wherein 
error  is  brought,  but  no  record  certified  ;  for  there  the  plaintiff 
opon  certificate  thereof  may  have  a  writ  de  execuiione  judicU 
of  course,  2  Salk.  146.  Anon.  So,  2  T.  R.  737.  Roche  v. 
Wasbrough  and  Mailand,  it  was  said  by  (he  Court,  that  the 
writ  of  error  removed  the  record  into  the  Exchequer-Chamber; 
and  till  it  was  remitted,  there  was  no  record  in  the  King's 
Bench  upon  which  the  defendant  could  be  charged  in  execu- 
tion, although  only  one  of  the  two  defendants  had  Sued  out  the 
writ  of  error.  [Gibbs,  J.  There  the  writ  of  error  truly  de- 
icribed  the  record;  and  the  objection  was  only,  that  the  judgment 
being  against  two,  one  alone  had  sued  out  the  writ  of  error.] 
Whether  the  writ  of  error  was  right  or  wrong,  in  this  case, 
it  in  that  it  removed  the  record.  He  also  cited  Careswell  v. 
Faughan,  2  Sound.  88. 

Mansfield,  C.J.    The  question  is,  whether  this  writ  of 
error  be  effectual.    The  argument  is,  that  this  record  is  not 
elbctual,  there  being  no  writ  of  error  which  removes,  this  ac-« 
tion,  although  it  is  said  there  is  a  writ  of  error  which  removes 
another  action. 

Hbath,  J.  In  the  case  of  Ginger  v.  Cowper  and  MileSj 
1  Sira.  606.  2  Ld.  Raj/.  1403.,  it  is  admitted  by  Serjeant  Comyn 
that  the  law  is  so ;  and  that  if  there  were  a  variance  beween 
the  writ  and  the  title  or  substance  of  the  record  transcribed, 
the  writ  of  error  would  be  inoperative. 

CflAMBRB,  J.  The  application  should  be  to  the  Chancellor 
to  amend  the  writ  of  error. 

OiBBS,  J.  This  is  the  defendant's  own  blander;  and  he  ought 

to 
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"  out  his  execution,  or  the  defendant  carae  to  set  it  aside.  When 

^^  there  is  a  writ  of  error  operative  in  judgment  of  law,  the  re* 

De  Payba.  <^r^  h^re  is  gone ;  that  is  to  aay^  as  soon  as  the  writ  of  erroi 
has  operated,  the  record,  though  it  remain  in  this  court,  is  mere 
paper  and  packthread;  it  is  as  much  destroyed,  as  if  thrown 
into  the  fire.  The  record  itself,  indeed,  remains;  and  with  re- 
spect to  the  doctrine  of  RuHer  v.  Redstone^  the  counsel  for  the 
defendant  is  in  error  respecting  this.  He  supposes  that  the 
judgment  itself  is  in  fact  carried  away  from  hence  :  it  is  true 
nothing  remains  here  on  which  execution  can  issue  if  the  re^ 
cord  be  well- removed.  But  it  is  not  the  judgment  itself,  bat 
only  the  transcript,  that  goes ;  the  parchment  itself,  in  fact  all 
that  ever  has  been  here,  remains  here;  and  it  is  only  the  opera* 
tion  of  law  which  removes  it  in  judgment  of  law  to  the  Court 
»  of  King^s  Bench ;  but  in  this  case  I  doubt  whether  there  ia 

any  operation  of  law.  The  writ  of  error  may  be  amendable; 
but  it  is  not  yet  amended.  No  cases  have  been  cited  for  the 
defendant  where  the  names  of  the  parties  being  mistaken  in  the 
record,  yet  the  record  being  in  feet  gone,  there  could  be  no 
execution.  The  case  of  Ginger  v.  Cowper  and  Milesj  2  JLd. 
Ray.  1403.  1  Stra.  606.,  is  not  such.  It  only  establishes  the 
[  go  ]  proposition,  that  the  Court  will  quash  a  writ  of  error,  because 
the  person  who  sued  it  out  was  not  alone  entitled  to  it ;  bat 
still,  while  it  exists,  it  is  operative. 

Cur.  adv.  vuli. 
Upon  a  subsequent  day,  Vaughan  stated  that  the  Court  of 
King*s  Bench,  upon  application  made  to  them,  had  permitted 
the  writ  of  error  to  be  amended,  by  substituting  the  words 
^  in  a  plea  of  covenant  broken,"  instead  of  ^^  in  a  plea  of  tres- 
pass on  the  case,"  without  imposing  any  terms  whatever. 

The  Court  on  this  day  made  the  rule  absolute,  to  set  aside 
the  execution  without  costs,  upon  the  terms  that  the  defendant 
should  bring  no  action  of  trespass. 

Rule  absolute. 
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MEMORANDUM.  j^  i. 

AT  the  request  of  the  Court,  the  Serjeants  present  unani-  jj^j^j^.^  ^^^  ^ 
moaaly  resolved,  that  they  would  not  hereafter  move  for  %^^  ^  ^^ 

s,  •  I  *^  •         u-  L  *L        **  •     *       .•        Judge  who  tried 

a  new  trial^  in  any  cause,  m  which  the  attorney  instructing  thecanse,  two 
them  to  move  should  not  previously  certify  to  them,  that  he  JS^-m^t^ 
bd,  two  days  before  making  the  motion,  in  pursuance  of  the  ^^  ^"*^ 
rule  of  Court  in  that  behalf,  given  notice  of  his  intention  to  the 
Jodge  before  whom  the  cause  was  tried,  that  he  may  be  pre« 
ptred  to  have  his  notes  of  the  trial  in  court  at  the  time  of  the 
notion  being  made. 


Braddelt  and  Others  v.  Rippon  and  Others. 


[87] 


TTAUGHAN^  Serjt.  had  on  a  former  day,  on  behalf  of  the  The  Coort  witt 
w  defendant  Rippon  only,  obtained  a  rule  nisi  to  change  the  ^uT^f^i^raS 
venue  to  the  county  palatine  of  Ixincaster.    The  answer  given  <>«^iMiaiits  to 

*  D  remove  the  ve* 

was,  that  the  defendants  had  taken  time  to  plead,  and  that  noe  to  a  county 
two  had  pleaded;   and  that  it  was,  therefore,  too  late  to  ^i»e'u^ii8s in 
apply  to  change  the  venue ;  and,  consequently,  the  rule  was  {horit5*to°biBd 
dischanped.  ^*  ^^^  <•©- 

tr        .  1  ft*  m     fendantntothc 

Faugnofij  now  moved  to  open  the  rule  again,  upon  an  afn-  terms  of  noi  at- 
da?it  that  Rippon^  the  defendant  for  whom  he  moved,  had  not  tSe'wIat'^^'^M 
taken  time  to  plead.     His  privilege  of  changing  the  venue  was  ^^"S^'^* 
not  therefore  lost. 

Shepherd^  Serjt.  shewed  for  cause  against  this  rule,  that  this 
Court  would  not  grant  permission  to  change  the  venue  to  a 
county  palatine,  but  on  the  terms  of  not  briuging  a  writ  of  error 
on  the  want  of  an  original:  but  though  this  defendant  should 
80  undertake,  the  Court  had  no  authority  to  bind  the  other  de- 
fendants to  these  terms;  and  if  the  motion  were  allowed,  they 
might  assign  error  for  want  of  an  original. 

GiBBs,  J.  This  objection  is  certainly  well  founded.  We 
cannot  bind  the  other  defendants.  Therefore,  in  this  particu- 
lar case,  although  this  one  defendant,  who  has  not  taken  time  to 

Vol.  V.  F  plead, 
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plead,  has  not  lost  his  privilege,  we  cannot  permit  him  fb  re' 

move  the  venue  to  this  county. 

Rule  refused. 


[SO 


• 

A  plaintiff  in 
■ererel  causes, 
who  b  J  the 
event  of  one 
irerdict  per- 
ceives that  be 
cannot  have  a 
fair  trial  in  the 
others,  may  rear 
aonablsr  with- 
draw bis  re- 
cords, without 
subjecting  him- 
self either  to 
jodfment,  as  in 
case  of  a  noa- 
8uit,6rtothede« 
fendant's  costs 
of  the  day  of 
trial,  upon  the 
mlefor  mch 
Jadnseiit  being 
dlicitaigcd» 


M ULLINGS  V. 


THE  Plaintiff  had  entered  for  trial  four  causes,  two  of 
which  related  to  a  claim  of  tithes,  and  the  other  two  re- 
lated to  assaults  arising  out  of  the  claim  of  tithes.  One  of  the 
last  was  tried,  and  a  verdict  was  given  for  the  defendant,  where- 
upon the  plaintiff,  perceiving  that  he  was  in  bad  odour  with 
thejury,  who  were  of  the  neighbourhood,  and  not  being  able 
to  change  the  jury,  he  thought  it  best  to  withdraw  his  records 
in  the  other  three.  In  this  term  Besty  Serjt,  had  obtained  a 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit  for  not  proceed- 
ing to  trial  pursuant  to  notice,  against  which 

Bhepherdy  Serjt.,  now  shewed  cause  upon  the  facts  above 
stated. 

Besiy  in  support  of  his  rule,  urged  that  the  reasons  were  in- 
sufficient; or  at  all  events  the  Court  would  discharge  the  rule 
only  on  payment  of  the  costs  of  the  day. 

GiBBS,  J.  I  think  it  is  a  good  cause  of  withdrawing  the  re- 
cord ;  a  man  who  has  a  very  good  cause  of  action,  may  some- 
times be  well  advised  in  withdrawing  a  record. 

Rule  unconditionally  discharged. 


[89  1 
July  5. 


If  the  agent  in 
town  is  the  at- 
torney on  the 
record,  it  is  no 
obiection  to  an 
affidavit  of  the 
party,  that  it  is 


Read  v.  Cooper. 


T|[3i?Sr,  Serjt.  shewed  for  cause  against  a  rule  to  set  aside 
Jj  a  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  tc 
trial,  that  the  affidavits  of  the  defendant,  upon  which  Rough. 
Serj.  had  obtained  it,  were  sworn  before  the  defendant's  own 


sworn  before  his  attorney  in  the  country. 

own  attorney  in 
the  country. 
.Assignments  in  bankruptcy  ou|^t  to  be  admitted^ 


Rottgh 
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Rough.    The  attorney  before  whom  they  were  sworn  is  not'        181S. 
the  person  who  has  the  warrant  of  attorney  to  defend,  and  who'       -^ 
is  the  attorney  on  the  record.  ^^ 

GiBBs,  J.     If  he  is  not  the  attorney  on  the  record,  it  will      Coorjmi 
not  vitiate:  besides  the  plaintiflTs  affidavit  only  states  hearsay 
for  the  foundation  of  this  objection. 

Best  then  went  to  the  merits;  and  the  Court  discharged  the 
rale,  imposing  the  terms  of  admitting  the  assignments  in  bank* 
raptcy. 

GiBBS,  J.  We  were  so  strongly  impressed  in  the  King's 
Bench  with  the  propriety  of  admitting  those,  that  the  counsel 
came  to  an  agreement  never  to  hesitate  to  admit  an  assignment, 
anless  a  particular  reason  could  be  stated  for  it. 

Rule  absolute,  upon  the  terms  of 
admitting  the  assignment. 


MooKE  r.  Clark.  f  ^  J 

July  5. 

THE  plaintiff  declared  in  covenant  upon  a  lease  made  by  if  the  plaintiff 
the  plaintiff  and  Fot/ster  deceased,   of  a  messuage  in  ^oenUoor^ 
James-street^  Westminster^  to  Samuel  Sanders,  for  a  term  of  a^^^,^^^ 
21  years,  under  a  certain  yearly  rent,  and  averred  a  covenant  andaaignsa 

•  '  J         J  ">  t      1     .    .  breach,  per 

by  SanderSy  for  himself,  his  heirs,  executors,  and  administrat-*  quod  he  was 
ore,  with  Foi/sterRnd  the  plaintiff,  their  executors,  adminis*-  Pt"ii  rafficSInt^* 
trators,  or  assigns,  amongst  other  things,  that  he  Sanders^  his  pi^'^i^ 
executors  and  administrators,  or  assigns,  should  and  would,  anceastoaii 

y  o     7  7   except  aa  to  ue 

during  the  said  term,  at  his  and  their  proper  cost  and  charges,  repairs  of  a 
well  and  sufficiently  repair,  uphold,  support,  sustain,  maintain,  that  those  re- 
cleanse,  empty,  and  keep  the  said  messuage,  tenement,  and  pre-  JerSl^ece^^ 
mises,  and  all  pavements,  privies,  drains,  sinks,  watercourses,  SScmlderSic 
and  appurtenances  thereunto,  in,  by,  and  with  all  manner  of  statate  14  G.  s. 
needful  and  necessary  reparations  and  amendments  whatsoever ;  not  become  ne- 

and  that,  when  and  as  often  as  occasion  should  be  or  require,  de^nLo^s  de- 
fault; and  that 
the  defeodaot  was  not  the  owner  of  the  improved  rent. — And  if  the  plaintiff  is  possesfed  of  any  factf 
f»  €kugc  the  4tt(taAani  mthu  propoftioo  of  the  repairs,  he  ovglki  to  reply  theok  * 

.  «  F  S  (casualties 
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1813.  (casualties,  by  fire  to  the^amount  of  800/.,  for  which  the  said 
premises  were  then  insured  by  the  lessors,  or  some  of  them^ 
and  which  were  to  be  continued  insured  during  the  term,  only 

Clark.  excepted.)  The  plaintift*  then  shewed  the  lessee^s  entry,  and 
an  assignment  to  the  defendant,  and  the  death  of  his  co-lessor  ; 
and  averring  performance  by  the  lessors  and  survivor,  and  pro- 
testing general  non-performance  by  the  defendant,  assigned  for 
breach  in  not  repairing,  that  the  defendant  did  not,  nor  would 
at  all  times  during  the  said  term,  at  his  proper  costs  and 
charges,  well  and  sufficiently  repair,  uphold,  support,  maintain, 
sustain^  cleanse,  and  keep  the  said  messuage  or  tenement  and 
prjeroises,  and  all  pavements,  privies,  drains,  sinks,  water- 
courses, and  appurtenances  thereto  belonging,  in,  by,  and  with: 

[  91  3  all  manner  of  needful  and  necessary  reparations,  emptyings, 
cleansings,  and  amendments  whatsoever,  nor  when,  where,  and 
as  often  as  occasion  was  or  required,  (casualties  by  fire  as 
aforesaid  excepted,)  but  on  the  contrary  thereof,  after  the  pre- 
mises so  came  to  him  by  assignment,  to  wit,  on  the  1st  day  of 
January^  1807,  and  on  divers  other  (fays  and  times  between 
that  day  and  the  commencement  of  this  suit,  suffered  and  per- 
mitted the  said  messuage  and  tenement,  and  premises,  with  the 
appurtenances,  demised  as  aforesaid,  to  be  ruinous,  prostrate 
and  in  decay  for  want  of  needful  and  necessary  reparation  and 
amendment  thereof,,  that  is  to  say,  for  want  of  such  needful  and 
necessary  reparation  and  amendment  thereof  as  occasion  re- 
quired, (otherwise  than  by  such  casualties  by  fire  as  in  the 
said  indenture  is  mentioned  and  excepted,)  that  is  to  say,  so 
suffered  and  permitted  the  said  demised  messuage  to  be  ruinous, 
prostrate,  and  decayed,  to  wit,  in  the  timber,  floors,  wainscots, 
ceilings,  doors,  windows,  staircases,  papering,  and  painting 
thereof,  and  the  same  so  ruinous,  prostrate,  atid  in  decay  suf- 
fered and  permitted  to  be  and  remain  for  a  long  space  of  time, 
to  wit,  for  the  space  of  three  years  next  after  January^  1807, 
contrary  to  the  tenor  of  the  lessee's  covenant  in  that  behalf; 
by  means  whereof  the  plaintiff,  after  the  expiration  of  the  said 
space  of  time,  and  after  the  death  of  FoyUer^  &c.  was  forced 
and  obliged,  and  did  necessarily  lay  out  and  expend  a  large 
sum  of  money,  to  wit,  the  sum  of  100/.  in  and  about  the  ne- 
cessary reparation  and  amendments  of  the  demised  premises. 
The  defendant  pleaded,  fourthly,  performance  of  the  repairs 
when  and  as  often  as  occasion  was,  or  required,  save  and  ex- 
cept certain  repairs  wbicb^  after  the  premises  came  to  the  ()e- 
^  fi^ndant 
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feodaot  bj  assignment,  became  and  were  necessary  to  be,  and 
were  done  to  the  demised  premises  in  and  about  the  rebuilding^ 
of  a  certain  party-wall  of  and  belonging;  to  the  demised  pre- 
mises, under  and  by  virtue  of  the  statute  14  G.  3.  c.  78,  *the 
reboilding;  and  repairing  of  which  said  party-wall  did  not  be* 
«ome  necessary  by,  or  in  consequence  of,  any  act  or  neglect  of 
the  defendant,  and  in  respect  of  which  party-wall,  and  on  no 
other  account  whatsoever,  the  sum  of  100/.  in  the  breach  men- 
tioned^  was  laid  out  and  expended,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided;  and  the  defendant 
fbrther  averred,  that  he  had  not  at  any  time  since  the  premises 
eame  to  him  by  assignment  thereof,  let,  set,  demised,  or  as* 
signed  the  same  to  any  person  or  persons  whomsoever;  neither 
had  he  made  or  derived  any  benefit,  proQt,  advantage,  or  emolu* 
Hient  of  or  from  the  same,  otherwise  than  by  the  occupation 
and  possession  thereof  by  him  the  defendant  during  the  time 
last  aforesaid.    Fifthly,  he  pleaded  performance  of  the  repairs 
in  all  things,  save  and  except  certain  repairs,  which,  after  the 
premises  came  to  the  defendant  by  assignment,  became  and 
were  necessary  to  be *and  were  done  to  the  premises,  in  and 
about  the  rebuilding  of  a  certain  party-wall  of  and  belonging 
to  the  premises,  according  to  the  form  of  the  statute  in  the  last 
plea  mentioned,  and  which  last-mentioned  repairs  did  not  be- 
come necessary  by  reason  or  in  consequence  of  any  act  or  neg- 
lect of  the  defendant.    And  he  lastly  pleaded  performance,  ex- 
cept as  in  the  former  pleas ;  and  averred  that  the  party-wall  had 
fidlen  down  and  given  way  by  reason  and  in  consequence  of 
certain  neglect  and  want  of  care  in  one  Thomas  Lowe,  the  oc- 
cupier of  a  certain  messuage  next  adjoining  to  the  demised  pre- 
mises, and  not  by  or  through  any  act,  neglect,  or  default  of  the* 
defendant :  and  he  averred  that  he  was  not  the  beneficial  owner 
of  any  improved  rent  in  the  same  terms  as  in  his  fourth  plea. 
The  plaintiff  demurred  to  these  three  pleas ;  and  assigned  for 
causes,  that  it  was  not  therein  stated,  nor  did  appear  by  what 
means,  or  in  what  manner,  the  rebuilding  of  the  party-wall, 
therein  mentioned,  became  or  was  necessary ;  and  also  that  it 
was  not  stated  therein,  that  the  rebuilding  of  the  party-wall 
became  necessary  by  such  means,  that  by  force  of  the  statute 
in  these  pleas  mentioned,  the  plaintiff  became  or  was  liable  to 
Hie  expences  of  rebuilding  the  same,  or  of  any  part  thereof; 
and  also  that  it  was  not  therein  stated  that  the  rebuilding  of 
die  party-wall  became  or  was  necessary  by  such  means,  thar 
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by  force  of  the  statute  the  plaintiff  was  not  nor  is,  by  virtue  of 
bis  covenant  in  the  same  pleas  mentioned,  liable  to  pay  the  ex* 
pences  of  rebuilding  tlie  same,  or  any  part  thereof.  The  ques- 
tion intended  to  be  raised  by  this  demurrer  was,  whether  the 
lessee's  general  covenant  to  repair  did  not  comprize  the  re- 
building of  a  party-wall  erected  according  to  the  direction  of 
statute  14  Geo.  3.  c.  78.  z 

Skepherdj  Serjt.  in  Hilary  term  1813,  argued  in  support 
of  the  demurrer.  Nothing  in  the  statute  takes  the  case  of  a 
party«wall  out  of  the  general  liability  to  repair,  which  this  co- 
Tenant  creates,  and  which  is  not  confined  to  repairs  rendered 
necessary  by  the  defendant's  act  or  default.  It  is  immaterial 
from  what  cause  the  repairs  of  the  party-wall  become  neces- 
sary, whether  by  the  act  or  default  of  the  tenant,  or  of  his  next 
neighbour.  The  words  of  the  statute  14  Geo.  3.  c.  78.  ss,  39,^ 
40,  and  41.,  which  give  the  power  to  pull  down  a  ruinous  par-^ 
ty-wall,  and  erect  a  new  one,  and  to  call  on  the  neighbour  for 
contribution,  make  no  distinction  in  respect  of  the  cause  or 
means  by  which  the  wall  became  ruinous.  If  Lowe  had  re-- 
built  the  wall,  he  might,  after  giving  the  proper  notices  re-* 
quired  by  the  act,  have  called  upon  the  defendant  for  contri- 
bution: but  the  defendant  could  not  have  deducted  that  sum 
from  his  rent,  because  the  general  right  which  the  statute  gives 
lum  of  so  doing  would  be  controlled  by  his  particular  covenant 
to  do  all  the  repairs  at  his  own  cost,  for  modus  el  convent io  vin» 
cunt  legem;  and  this  wall  does  not,  by  reason  of  the  statute,- 
cease  to  be  parcel  of  the  defendant's  messuage.  If  Ijowe  had 
not  rebuilt^  the  plaintiff  might  have  called  on  the  defendant, 
under  this  covenant,  to  do  the  whole;  and  if  the.defendant  had 
performed  it,  though  he  might  have  recovered  a  moiety  from* 
Lowe  J  he  could  not  have  set  off  the  other  moiety  against  his 
lessor's  rent,  nor  does  the  «ct  in  any-wise  discharge  the  cove- 
nant to  repair.  All  (he  issues  tendered  are,  therefore,  imma-- 
terial.  The  cases  of  Beardmore  v.  FoXj  8  T.  JR.  214.  Souths 
all  V.  LeadbetUVj  3  T.  R.  458.  Peck  v.  Wood^  5  T.  R.  ISO. 
Barrett  v.  Duke  of  Bedford^  8  T.  R.  602.  are  indecisive  on' 
the  point.  In  the  latter  case  was  an  express  covenant  by  the 
tenant  to  contribute  to  the  expence  of  all  party  walls;  and  it 
was  held  that  the  statute  did  not  supersede  it:  here  is  a  cove- 
nant to  repair  the  messuage;  and  the  only  question  is,  whether 
this  wall  be  part  of  it ;  for  if  it  be,  this  covenant  must  in  like 
manner  supersede  the  statute.     The  pleas. ace  b^d  in ibrro» 

becfiuse 
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because  they  state  matter  of  law,  not  of  fact;  for  if  the  statute 
fakes  all  party  walls  out  of  the  general  covenant,  it  would  have 
sufficed  to  plead  that  this  was  a  party  wall,  without  more. 

Blassei^  Serjt.,  for  Vaughan^  Serjt.,  in  support  of  the  pleas* 
There  are  several  preliminary  points  to  be  considered.    The 
plaintiff  has  stated  no  breach  in  not  repairing  the  walls.    The 
defendant  pleads  performance  in  all  things  wherein  a  breach  is 
alleged,  except  as  to  certain  walls,  in  which  no  breach  is  al* 
leged  :  the  plea,  therefore,  answers  the  whole  breach  alleged, 
and  the  exception  is  impertinent,  and  would  be  a  cause  of  spe- 
cial demurrer,  but  not  of  general  demurrer.    The  &cts  of  the 
case  are  these :  the  same  person  was  owner  of  both  houses ; 
and,  within  four  years  of  the  expiration  of  this  term,  he  pulls 
down  the  party-wall  which  stood  between  them,  and  seeks  to 
charge  both  his  tenants  with  the   expence  of  rebuilding  it^, 
{^Gibbs^  J.    A  covenant  generally  to  repair  certainly  includes 
walls;  and  the  Court  would  permit  the  plaintiff  to  amend  by 
assig^ning  a  breach  in  not  repairing  the  walls,  in  order  to  raise 
the  question:  but  the  mode  of  effecting  that  would  be,  to  al- 
lege that  the  wall  being  in  repair,  the  owner  of  the  adjoining 
house  entered  and  pulled  down  the  wall.  This  would  bring  be- 
fore the  Court  the  question,  whether  this  were  a  proceeding 
under  the  statute  or  not.     CAom&re,  J.    There  have,  1  think^ 
been  cases  where  the  plaintiff  has  been  held  to  be  bound  and 
confined  to  his  enumeration  of  breaches ;  as  where  he  alleges 
that  the  defendant  did  not  keep  his  covenant  in  such  and  such 
particulars,  but  on  the  contrary  thereof  did  so  and  so :  there 
it  has  been  held  that  the  plaintiff  is  bound ;  but  here  it  is  under 
a  videlicety  atid  in  such  cases  he  is  not  bound,  j    All  the  pleas 
demurred  to  state  as  a  fact  that  the  repairs  necessary  to  be 
done  to  the  party-wall  were  done,  and  the  demurrer  adopts 
that  statement  :  it  is  true  that  the  repairs  thereof  were  done  bjr 
the  owner  of  the  adjoining  house,  and  that  he  was  the  lessor 
himself;   but  nevertheless  it  appears  on  the  record  that  the 
whole  was  put  in  repair  within  the  term.    If  a  covenantee  per- 
forms the  act  of  the  covenantor,-  he  cannot  assign  that  as  a 
breach  of  covenant  so  as  to  enable  himself  to  recover  the  ex- 
peace  thereof.    Putting,  therefore,  the  question  of  party-wall 
oat  of  the  case,  here  the  premises  are  all  put  in  repair  during 
the  term:  if  they  had  been  repaired  by  a  stranger,  the  lessee 
mighl  have  pleaded  it  in  bar  of  the  action,  dforlioriy  when  so 
JMdbraed  by  the  corenantor  himself.    The  4th  plea,  though 
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not  drawn  with  that  view,  expressly  states  all  this,  and  that  the 
sum  expended  in  repairing  the  party-wall  by  the  lessor  was  the 
100/.  mentioned  in  the  declaration.  The  5th  plea  is  the  s^me, 
except  in  not  referring  to  the  100/.  No  case  appears  where 
the  lessor  has  done  the  repairs  which  the  lessee  ought  to  have 
done ;  but  there  is  a  case  where  it  was  decided  that  the  lessee^ 
having  repaired,  cannot  deduct  it  from  his  rent.  The  declara- 
tion states  no  notice  to  the  lessee  that  the  wall  was  out  of  re« 
pair,  nor  any  request  to  him  to  repair  it.     [^Mansfield,  C.  J. 

'  and  Gibbs^  J.  The  lessor  may- charge  the  lessee  without  no- 
tice; for  the  lessor  is  not  on  the  spot  to  see  the  repairs  want- 
ing :  the  lessee  is ;  and,  therefore,  the  lessee  cannot  charge  the 
lessor  for  breach  of  repairs  without  notice,  for  the  lessor  may 
not  know  that  repairs  are  necessary.]  The  lessor  should  let 
the  premises  lie  out  of  repair,  and  bring  his  action  against  the 
lessee.  [Chambre^  J.  The  objection  that  the  wall  has  been 
repaired  by  the  lessor  himself  does  not  go  to  the  action  «t  all,  it 
only  goes  to  the  circumstances  of  the  damage ;  and  even  as  to 
the  damages,  it  is  usual  indeed,  in  actions  of  covenant  brought 
within  the  term  for  not  repairing,  to  give  only  nominal  da- 
mages, because  the  lessee  may  repair  afterwards  during  the 
time:  but  that  is  only  a  rule  of  discretion ;  there  may  be  cir- 
cumstances where  the  whole  value  of  the  repairs  shall  be  given 
for  not  repairing.]  As  to  the  principal  question,  part  of  this 
act  can  be  understood  but  with  this  construction,  that  it 
gives  to  the  owner  on'each  side  an  equal  and  undivided  interest 

.  in  the  whole  and  every  part  of  the  wall.  [^Gibbs^  J.  denied 
this.]  All  then  that  passed  to  the  defendant  by  this  demise 
was  the  equal  and  undivided  half  of  the  wall,  subject  to  the 
stat.  14  Geo.  S.  c.  78.  It  was  impossible  for  him  to  repair  or 
rebuild  the  wall,  without  repairing  or  rebuilding  the  whole  of 
it:  he  could  not  rebuild  the  whole,  because  he  could  not  jus- 
tify repairing  that  which  is  the  property  of  another  man.  No- 
thing is  mentioned  in  the  act  relating  to  the  tenant,  which 
shews  that  the  true  meaning  is,  that  it  shall  all  be  done  be- 
tween the  lessors.  In  Barret  v.  The  Duke  of  Bedford^  there 
was  an  express  covenant  of  the  tenant  to  pay  contribution  to 
the  party- wall.  [^Chambrej  J.  The  Court  there  called  in  aid 
the  explanation  subjoined  to  the  covenant  for  payment  of  rent 
and  taxes,  viz.  ^'  the  intent  being  that  the  lessor  shall  receive 
a  net  60/.  per  ann.  without  deduction.'*  The  Court  also  ad« 
verted  to  the  words  of  the  statute  s.  S9.    ^^  If  the  -owner  or 
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mcnen  shall  be  desirous  of  palling  down,^*  &c.;  and  observed^ 
that  another  pretty  strong  thing,  to  shew  it  is  not  given  to  the 
tenant,  is,  that  5.  41  vests  the  sole  property  of  the  vrall  in  the 
person  that  rebuilds  it :    although  that  is  indeed  only  as  be- 
tween him  and  the  owner  of  the  adjoining  house.]     In  Baryret 
T.  Dukeo/Bedfardf  it  not  only  appears  to  be  the  opinion  of  the 
person  who  drew  the  lease,  but  particularly  of  Le  Blanc,  J.,  that 
tiie  general  covenant  to  repair  did  not  tie  the  tenant  to  repair 
die  party- wall,  but  only  the  particular  covenant  to  contribute. 
[Gibbsj  J.    The  judgment  of  Le  Blanc,  J.  only  amounts  to  this, 
that  the  plaintiff  could  not  under  the  general  covenant  to  per- 
form repairs  make  the  lessor  pay  that  sum,  which  the  lessee 
bad  particularly  taken  upon  himself  to  pay,  when  expended  by 
the  lessor.]     Lord  Kenyan,  C.  J.  seems  to  have  taken  this 
view  of  the  question  in  SouihaU  v.  Leadbeiier.    Tlie  question 
was,  whether  the  expence  of  a  party-wall  could  be  recovered 
Doder  the  word  imposition ;  yet  it  is  impossible  to  believe, 
there  was  npt  in  that  case  a  general  covenant  by  the  tenant  to 
keep  in  repair,  for  there  is  a  covenant  by  him  to  put  the  pre« 
mises  in  repair ;  and  all  the  covenants  were  favourable  to  the 
ksBor:  and  if  there  was  such  a  covenant  there,  it  shews  that  the 
court  and  counsel  never  thought  there  could  be  any  charge 
made  on  a  tenant  under  it.    It  may  be  admitted,  that  if  the 
statute  does  not  take  a  party-wall  out  of  the  general  covenant, 
and  if  the  wall  was  out  of  repair,  then  the  defendant  must  re- 
pair, whether  his  neglect  were  the  cause  of  the  want  or  not.  But 
ifthe  tenant,  covenanting  to  repair  generally,  be  not  bound  to 
repair  party  walls,  otherwise  than  where  the  occasion  happens 
by  his  own  neglect,  then,  since  it  appears  on  this  record  th^t 
the  default  was  not  his,  he  is  absolved.    It  is  difficult  for  the 
plaintiff  to  contend,  that  the  defendant  had  a  right  under  this 
covenant  to  go  into  Lowers  house,  and  repair  his  side,  or  see 
that  he  kept  it  in  repair; — and  if  not,  how  could  the  defendant 
repair  ?    [Mansfield,  C.  J.    There  is  nothing  said  in  the  act 
about  the  tenant  calling  for  contribution: — but  as  there  is  no- 
thing in  the  act  which  absolutely  excludes  such  a  construction, 
18  not  any  tenant  who  builds  a  party- wall  for  that  purpose 
the  owner  of  the  house  ?     It  was  necessary  to  define  who 
ahould  be  the  party  contributing  :*-but  the  party  building,  whe« 
tbor  he  be  lessee  in  fee,  for  ten  years,  or  fifty  years,  is  not  he 
far  that  purpose  owner?    The  act  is  made  for  the  benefit  of 
the  public,  and  the  neighbours,  to  prevent  fire,  &c. ;  and  if 
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1813.  the  owner  of  the  adjoining  house  has  the  benefit  of  the  wall,  U 
not  that  the  meritorious  consideration  for  his  contributing  to 
the  person  building,  as  in  this  instance  ?3     The  difficulty  is  ex- 

Clabk.  treme  in  tKis  cas^.  The  plea  shews  that  the  lessor  rebuilt  the 
wall  in  the  character  of  owner  of  the  adjoining  house,  not  of 
this  house :  be  is,  therefore,  to  call  for  contribution  upon  the 
owner  of  the  improved  rent  of  the  defendant's  house,  which  is 
the  adjoining  house,  that  is,  on  himself,  not  on  the  tenant.  If 
the  owner  o(  Lowers  house  had  built  the  wall,  being  a  different 
person,  and  had  called  on  this  plaintiff  to  repay  half  the  ex-  ' 
pence,  and  he  had  repaid  it,  surely  the  plaintiff  could  never 
Lave  given  that  payment  in  evidence  in  this  action  of  covenant 
for  not  repairing.  [^Mansfieldy  C.  J.  For  any  thing  that  ap- 
pears on  these  pleadings,  the  houses  may  belong  to  two  different 
owners;  and  for  that  purpose  lasked  whether  any  thing  in  the  act 
prevented  the  tenant's  recovering  contribution.}  The  defend- 
ant contends,  that  a  lessee  is  in  no  case  liable  to  repair  party- 
walls  under  a  general  covenant;  the  plaintiff  contends  that  in 
all  cases  under  a  general  covenant  to  repair,  there  is  an  obli- 
gation to  amend  party  walls.    There  is  a  third  line  pursued  by 

[  99  3  the  fourth  and  fifth  special  pleas :  but  the  case  is  varied  by  the 
sixth  plea,  stating  that  the  wall  became  in  decay  tlirough  the 
commissive,  and  not  the  permissive  waste  oi  Lowe, 

Shepherd  in  reply.  The  question  merely  is,  who  is  the  owner 
of  the  adjoining  house  within  the  meaning  of  this  act  ?  It  is  to 
be  consti  ued,  reddendo  singula  singulisj  it  means  such  an  owner 
of  the  adjoining  house  as  has  a  right  to  rebuild  the  party-walL 
A  landlord  cannot,  without  an  express  reservation  of  a  right 
so  to  do,  go  in  and  repair  that  by  himself,  if  the  tenant  does 
not  choose  to  let  him.  The  reimbursement  to  the  owner  is  to 
be  made  to  the  person  who  has  such  an  interest  as  enables  him 
to  rebuild.  The  owner  who  is  to  reimburse,  is  the  owner  of 
the  improved  ground  rent.  It  would  be  over-straining  thia 
act,  to  say  that  it  did  destroy  all  covenants  between  land- 
lord and  tenant :  the  persons  who  penned  it  never  thought  of 
producing  that  effect.  They  only  meant,  that  the  one  house 
should  contribute  to  the  other,  and  that  the  person  who  should, 
ultimately  bear  it  is  to  be  the  owner  of  the  improved  rent^ 
whose  estate  will  be  ultimately  benefited  by  it. 

Cur*  adv.  vuli. 
Mansfield,  C.  J«  on  this  day  delivered  the  opinion  of  th^ 
Court. 
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Certainly  thiA  case  lissumes  a  singular  shape  in  consequence        1813. 
of  the  building  act,  an  act  not  very  easy  in  all  its  parts  to  un- 
derstand :  but  the  question  here  is,  whether  the  use  the  defend*  ^^ 
ant  makes  of  it  is  not  a  sufficient  answer  to  the  plaintiff's  ac«       Clark* 
tioo.    This  is  an  action  of  covenant  against  the  assignee ;  many 
hreacbes  of  a  covenant  to  repair  are  assigned,  but  the  neglect 
to  refMiir  the  wall  is  not  specified :  it  seems,  however,  that  that 
omission  is  cured  by  the  general  form  of  the  allegation,  as  it 
goes  on  to  aver,  ^^  per  quod  the  plaintiff  was  obliged  to  expend 
a  sun  of  money,  and  so  the  defendant  has  not  kept  his  cove- 
nant."   Several  pleas  are  pleaded.    There  is  no  essential  dif-      [  100  ] 
ference  between  the  fourth  and  fifth.      Here  his  Lordship 
stated  the  fourth  plea.    The  objection  made  to  them  is,  that 
they  state  no  answer  to  the  plaintiff's  declaration,  and  no  fact 
on  which  the  plaintiff  could  take  issue.     But  we  are  of  opi- 
nioo,  that  on  the  whole  of  this  case,  and  this  act,  the  pleas  are 
a  sufficient  answer.    Suppose  this  had  been  a  common  action 
of  covenant,  and  that  there  had  been  no  such  plea  of  the  act^ 
the  defendant  would  have  been  liable  to  pay  such  damages  as 
ahoold  be  assessed  by  a  jury,  and  such  damages  only,  as  a  jury 
iiioald  assess.    With  respect  to  the  act,  every  thing  which  is 
done  in  rebuilding  that  party  wall  passes,  or  ought  to  pass, 
between  the  landlord  of  the  one  house,  and  the  owner  of  the 
tdjoining  house.     The  act  directs,  that  when  the  wall  re-  « 
qvires  repair,  he  who  requires  it  shall  give  notice  to  the  owner 
of  the  adjoining  house.    If  the  two  landlords  agree,  then  they 
Buy  proceed  to  rebuild;  if  not,  the  surveyors  are  to  be  called 
in,  and  the  judgment  of  those  surveyors  is  to  decide  what  is  to 
be  done  with  that  party-wall.    This  introduces,  instead  of  a 
jury,  a  new  judicature  as  to  the  building  of  this  party-wall. 
All  the  expences  of  building  it  arise,  in  the  case  where  the  two 
ttnoot  agree,  from  the  new  judicature  of  the  surveyors;  but 
tbe  tenant  is  bound  by  his  lease  only  to  pay  such  damages 
fiv  want  of  repairs  as  a  jury  shall  assess.   He  has  nothing  to  do 
with  that  expence  which  the  two  landlords  create  by  agree- 
>Mnt,  or  the  surveyors  by  assessment :  it  would  be  a  monstrous 
krd  thing  if  he  should  be  bound  by  that  judgment  of  the  sur- 
veyors, to  which  he  has  no  opportunity  to  say  any  thing.     It 
voald  be  still  harder,  if  he  should  be  bound  by  the  mere  agree- 
Mat  of  Ihe  two  landlords,  or,  as  in  this  case,  by  the  will  of  one 
hmdlord.    If  it  were  possible  for  the  landlord  to  state  any  (acts 
wUdi  wosld  have  mde  the  tenant  liable^  be  should  have 
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replied  tbero:  but  it  is  enough  for  the  tenant  to  8ay,  that 
merely  protecting  himself  under  the  acts,  these  repairs  did 
not  becoiiie  necessary  by  any  act  or  neglect  of  his.  The  plain- 
tiff by  his  demurrer  admits  that  fact,  that  the  repairs  did  not 
become  necessary  by  the  defendant's  default;  and  we  think  that 
an  answer  sufEcient,  until  the  special  facts  in  reply  to  it  are 
shewn;  therefore,  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant,  (a) 


(a)  See  Maits  t.  Hawkins^  antcj  p,  20. 
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Emanueb  Cohen  v.  HANNA>]kT. 


It  U  neceisary 
in  a  declaration 
on  a  policy 
trulv  tode- 
Kribe  the  in- 
terest on  which 
the  policy  is 
effected. 

Therefore  if 
ji»  and  0*9 
jointly  inter- 
ested, effect  an 
insurance,  and 
there  be  two 
counts,  the  one 
averring  inter- 
est in  A»i  and 
the  other  aver- 
ring interest  in 
JB.,  the  plaintiff 
can  recover  on 
neither  cobnt. 

A  Vanith  ves- 
sel, prise  to 
EmgUih  cap- 
tons,  purchaied 
by  an  En^Ushr 
fNtfti,  having  no 
certificate  of 
BrtfiiAregistry, 
trading  to  SU 
MidiaeCi,\M  not 
the  rat^ject  of 
F<^M^«eM  cap- 
ture by  reason 
of  the  6th  arti- 
cle of  the  treaty 
between  Eng' 
hmd  and  Pw 
iugaL 

♦[  102  ] 


THIS  was  an  action  upon  a  policy  of  insurance,  efiected  by 
the  plaintiff,  Emanuel  Cohen^  as  well  in  his  4>wn  name 
as  for  and  in  the  name  and  names  of  all  and  every  other  person 
or  persons  to  whom  the  same  did  or  might  appertain  in  part 
or  in  all,  causing  himself  and  them,  and  every  of  them,  to  be 
insured,  lost  or  not  lost,  at  and  from  London  to  5/.  MichaeFs^ 
upon  the  ship  Maria  Helena^  valued  in  the  sum  of  600/.    The 
first  count  averred  (hat  the  plaintiff,  Emanuel  Cohen^  was,  at  the 
time  of  effecting  the  insurance,  and  until  the  time  of  the  loss, 
interested  in  the  ship  to  a  large  amount,  to  wit,  to  the  amount 
of  all  the  money  insured  thereon  ;  and  that  the  policy  was  made 
on  the  ship  for  the  use  and  benefit  and  on  the  account  of  th^ 
plaintiff.    The  loss  was  averred  to  be  occasioned  by  seizure 
by  persons  unknown.    The  second  count  was  similar  to  the 
first,  except  that  it  averred  the  loss  to  be  that  the  ship  was 
arrested,  restrained,  and  detained,  by  the  authority  of  the  go- 
verning power  of  St.  MichaeVs.    The  third  count  *was  similar 
to  the  first,  except  that  it  averred  that  at  the  time  of  effecting 
the  policy,  and  from  thence  until  and  at  the  time  of  the  loss, 
Solomon  Cohen  was  interested  in  the  ship  to  the  amount  of  all 
the  money  insured  thereon ;  and  that  the  policy  was  effected* 
for  the  use  and  benefit,  and  on  the  account  of  Solomon  Cohen. 
Upon  the  trial  of  this  cause  at  Guildhally  al  the  sittings  after 
Trinity  term,  1813,  before  Mansfield^  C.  J.,  it  appeared  that 
the  vessel  insured  was  Swedish  built,  and  had  been  captured 

by 


Cohen 


IN   THE  PlFTY-THIED  YeAR   OF  GEORGE   III.  lOf 

by  an  Engtish  force,  and  condemned  in  the  British  Hi^h  Court        1813. 
of  Admiralty  as  lawful  prize,  as  being  Danish  property.     She 
was  purchased  in  that  court  by  a  Swede^  her  former  owner, 
who  by  a  bill  of  sale  conveyed  her  to  Solomon  Cohen.    No     Hannah. 
certificate  of  British  registry  was  obtained.     She  was  char* 
tered  to  Wm.  Parnell,  who  sent  her  in  ballast  with  the  Swedish 
optain  and  Swedish  crew  on  board,  under  a  Swedish  flag,  upon 
iToyage  from  London  to  $/•  MichaePsj  to  procure  a  cargo  of 
froit,  and  thence  back  again.     She  sailed  accordingly,  having 
on  board  a  copy  of  the  sentence  of  condemnation,  an  English 
Ucenoe  for  the  voyage,  and  her  clearances  from  London:  upon 
lier  arrival  at  St,  MichaeCs^  the  governor  of  that  island,  upon 
examination  of  the  ship^s  papers,  seized  and  condemned  her  as 
lawful  prize.     This  sentence  of  condemnation  was  not  in  evi« 
deuce;  and  the  gronnd  upon  which  it  was  at  thfe  trial  supposed 
and  contended  by  the  defendants  that  this  condemnation  pro*    * 
eeeded,  and  which  they  thought  was  a  sufficient  ground  of  con* 
demaation  to  exonerate  the  underwriters,  was,  that  by  the 
ve8Bel*8  entering  that  port,  not  having  a  certificate  of  British 
reipstry,  she  had  violated  the  fifth  article  of  the  treaty  between 
Great  Britain  and  Portugal.    The  material  part  of  that  article 
18  as  follows :  ^^  The  two  high  contracting  powers  do  also  agree, 
that  the  same  rates  of  bounties  and  drawbacks  shall  be  estab* 
lished  in  their  respective  ports,  upon  the  exportation  of  goods      [  103  ] 
and  merchandizes,  whether  those  goods  or  merchandizes  be 
exported  in  British  or  in  Portuguese  ships :  that  is,  that  Bri* 
&i  ships  and  vessels  shall  enjoy  the  same  favour  in  this  respect 
within  the  dominions  of  his  Royal  Highness  the  Prince  Regent 
in  Portugal^  that  may  be  shewn  to  Portuguese  ships  and  vessels 
within  the  dominion  of  His  Britannic  Majesty,  and  vice  versd. 
The  two  high  contracting  parties  do  also  consent  and  agree, 
that  goods  and  merchandizes  coming  respectively   irom  the 
ports  of  eitheir  of  them  shall  pay  the  same  duties,  whether  im- 
ported in  British  or  Portuguese  ships  or  vessels ;  or  otherwise, 
that  an  increase  of  duties  may  be  imposed  and  exacted  upon 
goods  and  merchandizes  coming  into  the  ports  of  the  domi- 
oions  of  His  Royal  Highness  the  Prince  Regent  of  Portugal 
from  those  of  His  Britannic  Majesty,  in  British  ships,  equiva- 
lent, and  in  the  exact  proportion  to  any  increase  of  duties  that 
Bay  hereafter  be  imposed  upon  goods  and  merchandizes  coming 
into  the  ports  of  His  Britannic  Majesty,  from  those  of  His 
Aoyal  Highness  the  Prince  Regent  of  Portugal^  imported  \n 
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Portuguese  ships :  and  id  order  that  this  matter  may  be  settled 
with  due  exactness ;  and  that  nothing  may  be  left  Mndetenuiiied 
concerning  it,  it  is  agreed  that  tables  shall  be  drawn  by  eaeb 

SUnxam.  government,  respectively  specifying  the  difference  of  duties  to 
be  paid  on  goods  and  merchandizes  so  imported  in  Britiih  or 
Portuguese  ships  and  vessels.  And  the  said  tables,  (which  shall 
be  made  applicable  to  all  the  ports  within  the  respective  domi- 
nions  of  each  of  the  contracting  parties,)  shall  be  declared  and 
adjudged  to  form  part  of  this  present  treaty.  In  order  to  avoid 
any  differences  or  misunderstanding  with  respect  to  the  rego* 
lations  which  may  respectively  constitute  a  British  or  a  Pariu* 
guese  vessel,  the  high  contracting  parties  declare  that  all  ve** 

[  104  ]      sels  built  in  the  dominions  of  His  Britannic  Majesty,  and 

owned,  navigated,   and  registered,  according  to  the  laws  of 

Great  Britain,  shall  be  considered  as  British  vessels,  and  that 

all  ships  or  vessels  built  in  the  countries  belonging  to  His 

Royal  Highness  the  Prince  Regent  of  Portugalj  or  in  any  of 

them,  or  ships  taken  by  any  of  the  ships  or  vessels  of  war  be* 

longing  to  the  Portuguese  government,  or  any  of  the  inhabit* 

ants  of  the  dominions  of  His  Royal  Highness  the  Prince  Re* 

gent  of  Por/i/g-a/ having  commissions  or  letters  of  marque  and 

reprisal  from  the  government  of  Portugal,  and  condemned  at 

lawful  prize  in  any  court  of  admiralty  of  the  said  Portuguese 

government,  and  owned  by  the  subjects  of  His  Royal  Highness 

the  Prince  Regent  in  Portugal,  or  any  of  them,  and  whereof 

the  master  and  three-fourths  of  the  mariners,  at  least,  are  sub* 

jects  of  His  Royal  Highness  the  Prince  Regent  of  Portugal^ 

shall  be  considered  as  Portuguese  vessels."     It  was  contended, 

that  as  the  ship  in  question  was  not  entitled  to  the  privileges 

of  British  registry,  althbugh  she  had  been  purchased  by  a  Bri" 

tish  subject,  it  was  nevertheless  unlawful  for  her  to  enter  the 

,  port  of  St,  MichaePs,  and  that  this  was  a  lawful  cause  of  seizure 

which  discharged  the  underwriters.     Sweden  was  at  this  time 

engaged  in  war  with  Portugal.    A  witness  proved  that  the 

plaintiff^  had  been  heard  to  claim  some  interest  in  the  ship  ;  and 

upon  this  evidence  the  defendants  objected,  that  as  the  interest 

was  proved  to  be  jointly  in  the  plaintiff^  and  Solomon  Cohen^ 

none  of  the  counts  of  the  declaration  could  be  supported,  the 

interest  being  neither  in  the  plaintiff^,  as  averred  in  one  set  of 

the  counts,  nor  in  Solomon  Cohen,  as  averred  in  the  others. 

Mansfield,  C.  J.  reserved  this  last  point,  but  refused  to  reserve 

the  question  of  the  legality  upon  the  Portuguese  treaty  of  the 

voyage 


IN  THE  PlPTY-THIRD  YeAB  OF  GEORGE  III.  101 

Toyage  to  Si.  MichaeVsy  and  subject  to  the  first  question  the        1813. 
jury  fomid  a  verdict  for  the  plaintifT.  -, 

^LtnSj  Serjt.,  in  Michaelmas  term,  I81S,  obtained  a  rule  rrisi  ^^ 

tor  setting  aside  this  verdict  and  having  a  new  trial,  upon  the  Hannav. 
pomt  reserved ;  he  also  moved  upon  the  Portuguese  treaty,  but  *[  ^^^  3 
the  Court  refused  it.  They  afterwards,  however,  extended  ttie 
nde  to  a  point  relating  to  the  navigation  act,  12  Car.  2.,  which 
point  was  more  fully  discussed  in  the  case  of  Sewell  v.  The 
Royal  Exchange  Assurance  Campanj/ ;  and  is^  therefore^ 
omitted  here. 

Shepherd  and  Best,  Serjts.,  in  Easter  term,  18IS,  shewed 
canse  against  this  rule.    They  contended  that  although  tho 
verdict  would  be  a«;ain8t  evidence  if  taken  to  be  entered  on 
the  first  count,  if  it  affirmed  the  averment  that  Emanuel  Cohen 
was  solely  interested  in  the  whole  cargo,  and  that,  therefore^ 
die  verdict  ought  to  be  reduced  by  one  moiety,  yet  he  was  en- 
titled to  his  verdict  for  the  other  moiety,  on  the  count  which 
averred  interest  in  Solomon  Cohen ;  and,  therefore,  upon  the 
whole  declaration  he  would  be  entitled  to  hold  all  the  damages 
which  had  been  found  for  him.    There  was  no  variance  be- 
tween the  proof  and  the  averment,  for  joint- tenants  and  tenants 
in  common  are  possessed  per  my  et  per  tout;  and  it,  therefore, 
was  literally  true  that  the  plaintiff  was  interested  in  the  ship  to  a 
large  amount.  It  is  only  averred  under  a  videlicet  that  his  inter- 
est is  to  the  whole  amount ;  but  he  had  an  equal  undivided  share 
in  the  ship,  and  in  every  penny  to  be  received  for  the  loss  of 
the  ship.     The  facts  do  not  contradict  the  averment,  that  the 
plaintiflT  efie<ited  the  policy  as  agent  for  all  the  parties  in- 
terested;   he  effected  it  as  agent  for  himself  as  well  as  for 
Solomon  Cohen;  and  this  is  a  good  policy  to  protect  the  interest 
of  Emanuel.     IGibbs^  J.     I  take  the  objection  here  to  be  this: 
the  instructions  to  the  agent  are,  to  insure  the  joint  property  of 
Solomon  and  Emanuel;  and,  therefore,  it  is  not  true,  as  averred^ 
that  the  one  policy  described  in  one  count  is  made  on  the  sole  pro- 
perty of  the  one,  and  that  the  other  policy  described  in  the  other     [  lod  1 
count  is  made  on  the  sole  property  of  the  other.     Ctiumbre^  J. 
Emanuel,  who  effected  the  policy,  does  not  effect  it  under  an 
authority  from  himself.    As  to  his  own  share,  he  effects  it  on 
his  own  account ;  as  to  the  other  share,  he  effects  it  as  agent 
(or  his  brother.]     There  is  no  \*Briance :  it  is  not  averred  that 
either  was  solely  interested;  the  averment  is  not  meant  to  be 
desgriptive  of  the  species  of  interest,  but  only  of  the  quantum 
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of  value.  The  contrary  decision  in  this  Court  in  the  case  of  * 
Page  V.  Fri/j  2  Bos.  8f  Pull.  210.  is  of  authority,  of  better 
reason,  and  more  tendency  to  the  administration  of  justice. 
Zee,  C.  J.  decided  at  nisi  prius  in  the  case  of  Hiscox  v.  Barrett^ 
Guildhall^  December^  1747, 2  Park.  6th  ed.  542.  n.  accordingly. 
U))on  the  ground  of  authority,  therefore,  the  case  of  BeU  t. 
Ansley^  16  East.  141.,  a  sole  case,  must  give  way  to  the  de- 
cisions of  this  Court,  which  have  been  acted  on  for  half  a  cen- 
tury. And  the  Court  of  King's  Bench  has  decided  on  a  wrong 
principle,  considering  the  parties  interested  as  the  persons  on 
the  record :  that  is  a  mistake.  Until  a  certain  period,  it  was 
unnecessary  to  aver  who  was  interested ;  and  it  was,  at  last, 
made  necessary  to  do  it,  only  in  order  to  shew  that  the  in- 
surance was  not  a  gaming  policy ;  and  the  averment,  in  this 
case,  is  sufficient  for  that  purpose. 

Chambre,  J.  There  is  this  distinction  between  the  present 
case  and  Bell  v.  Amley^  that  it  does  not  appear  that  this  ques- 
tion was  there  ever  considered,  that  is,  there  was  no  count 
in  that  case  which  averred  interest  in  Wm.  Belly  who  was  one 
of  the  partners.  Unless  I  am  very  much  mistaken,  in  the  case 
against  the  Dutch  commissioners,  Lucena  v.  Crawfurdy  %  New 
Rep.  315.  and  in  some  other  cases  (a)  since  the  stat.  19  Geo.  2. 
c.  Sn.  it  has  been  held  unnecessary  to  aver  interest,  and  suffi- 
cient to  shew  at  the  trial  that  there  is  an  interest. 

GiBBs,  J.  The  statute  contemplates  that  policies  on  inter- 
est or  no  interest  may  be  made  on  foreign  ships. 

Cur.  adv.  vult^ 

Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Court. 

The  simple  question  in  this  case  is,  of  the  averment  of  in- 
terest. It  happened  that  Emanuel  and  Solomon  Cohen  were 
partners ;  and  the  action  is  brought  in  the  name  of  Emanuel^ 
and  there  is  an  averment  in  each  count  that  the  interest  is  in 
one  of  them ;  and  the  declaration  is  in  the  ordinary  form,  as  if 
the  assurance  had  been  made  for  one,  and  for  his  sole  benefit ; 
and  the  plaintiff  has  recovered  in  this  action  for  the  whole  loss, 
as  if  the  whole  interest  was  in  him.  No  doubt,  in  a  different 
form  of  declaration,  h^  might  have  recovered  for  his  moiety.^ 
The  verdict  is  certainly  wrong,  for  it  gives  him,  who  is  entitled 
to  a  moiety  only,  the  whole ;  therefore  the  verdict  cannot  stand; 
There  ar6  contrary  decisions;  namely,  Page  v.  Frj/y  and  the 


(a)  See  Cousins  t.  Nantesy  ante  3«  513. 
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before  LeCy  C.  J.,  on  the  one  side,  and  there  is  the  case  of 
BtU  ▼•  Ansley ;  in  the  King's  Bench,  which  contradicts  those 
aathoritie&     We  are  of  opinion,  that  the  verdict  cannot  be 
supported,  not  merely  for  the  sake  of  uniformity  of  judgment 
b  bolb  Courts,  but  also  because  the  averment  is  contrary  to 
tmthk     It  is  generally  supposed  that  the  averment  of  interest  r 
was  introduced  into  declarations  in  consequence  of  the  statute 
19  Geo.  2.  c.  37. ;  but,  upon  looking  into  the  prodigious  number 
of  lothorities  cited  in  argument  in  the  case  of  Craxefurd  v. 
Lucenoj  it  appears  that  the  averment  was  in  use  before  19  6. 2. 
It  was  argued  that  the  only  reason  of  inserting  the  averment 
was,  to  shew  that  it  was  not  a  gaming  policy  ;  but  if  the  aver* 
ment  was  used  before  the  stat.  19  Geo.  2.,  it  could  not  be  in- 
troduced for  that  purpose.     Indeed,  before  the  act,  all  policies 
were  taken  to  be  real  policies,  made  for  the  benefit  of  the  per«. 
son  making  them,  although  proof  of  their  reality  was  dispensed 
with  by  contract.    I  conceive  these  words  were  introduced  for 
the  reason  of  the  difference  between  these  contracts,  which  are 
effected  by  an  agent  for  the  benefit  of  his  principal,  and  any 
others;  as  in  the  present  case,  for  instance,  where,  an  agent 
makes  a  contract  in  his  own  name  for  the  benefit  of  other  per- 
S008,  if  this  averment  had  not  been  introduced,  I  see  not  how 
an  action  could  ever  have  been  brought ;  for  if  the  assurance, 
were  made  by  the  plaintiff,  it  would  primd  facie  be  for  his  own 
benefit,  and  there  would  be  no  need  of  any  averment  of  inter«- 
est  at  all.     But,  according  to  the  cases  of  Page  v.  Fry^  and 
BiKox  V.  Barretty  it  would  be  sufficient  to  aver  the  interest  ia 
any  manner  which  would  shew  it  was  not  a  gaming  policy. 
Bat  that  is  not  sufficient;  it  is  necessary  to  shew  who  are  the 
real  contracting  parties.     If  this  were  not  necessary,  this  ac« 
tion  would  not  be  analogous  to  any  other ;  for  in  all  other 
cases  it  is  necessary  to  shew  who  are  the  real  contracting  par« 
ties,  otherwise  the  plaintiff  cannot  recover.     If,  therefore,  it 
were  sufficient,  as  in  Page  v.  Frj/  it  was  said  to  be,  to  shew 
such  an  interest  as  would  make  it  not  a  gaming  policy,  it  would 
materially  differ  the  action  upon  a  policy  of  insurance  from  all 
other  actions  on  contracts.     We,  therefore,  are  of  opinion  that 
the  judgment  given  in  the  case  of  Bell  v.  Amley  is  right,  and 
well  founded.     What  is  said  in  that  case  applies  equally  to  all 
others,  that  the  defendant  should,  by  the  declaration,  be  made 
acquainted  with  al(  tne  real  parties  to  the  contract,  otherwise 
he  may  have  one  of  the  plaintiffs  called  as  a  witness.    [Per 
VouV.  G  GihU^ 
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nti.        GiUhs^J.    He  raiiy  have  him  on  (he  jury.]    It  is,  therefon 
very  material  that  in  this,  as  in  all  Dther  actions,  the  deferidan 
^^  should  kndw  by  the  declaration,  if  he  did  not  before  know,  wb 

Hi)cr'A^#  ^^  B^l  ^^^  persons  parties  to  this  contract.  In  this  case,  there 
fbriB,  the  consequence  is,  that  the  rule  must  be  absolute  fbr  ; 
Ii6nsuit.  Rule  absolute. 


Ooii^M 


J^y  &. 


Wheelwright,  and  Others,  Assignees  of  Baix  and  Otbefs 

V,  Jackson. 


A  mditor  ob-  fT^I^IS  was  an  action  of  trover,  brought  by  the  plaintiflTs,  wfa< 
cnMincootem-  JL  Were  the  assignees  of  the  effects  of  £i/// and  Co.,  batik 
Sote^d  d^  rupts,  against  the  defendant,  to  recover  the  value  of  certaii 
of  coBiposition,  notes  and  bills  of  exchange  which  the  defendant  had  receive! 

which  woold       ^  ...  ,^i*ii<  «• 

be frBndaient  from  the  bankrupts  before  their  bankruptcy;  one  count  lau 
d^nnnder '^  them  to  bave  been  the  property  of  the  bankrupts,  another  tiK 
commition^^  property  of  the  plaintiffs  as  assignees.  Upon  the  trial  of  th< 
f^incoff,the     cause  at  GuildhalL  at  the  sittings  after  Michaelmas  term  I8I2 

creditor  nuiy  ^         .  <-' 

^oidbbsecu-  before  Mansfield^  C.  J.,  the  circumstances  under  which  tbt 
commiMioD  of  bills  Were  received  appeared  to  be  as  follow : — The  bankrupt 
•Mwra£y  b^^^  being  embarrassed,  stated  the  circumstance  to  the  defendani 
med,  and  not     ^i^ho  was  one  of  their  principal  creditors,  and  resided  at  Man 

conlempiatcd  ,  .       , 

at  Che  time  of  Chester:  they  were  at  that  time  indebted  to  him  in  a  sum  em 
Ibe  preference,  ^^jj^^  gggo/.  for  bills  which  he  had  discounted  for  them,  an 

in  a  further  sum  for  goods,  exceeding  in  the  whole  5000/.  Tb 
defendant  examined  their  accounts  ;  and  a  deed  was  propose 
'  and  prepared  for  aissigning  their  effects  to  trustees,  in  trust  fl 
divide  equally  amongst  all  the  creditors  who  should  come  int 
the  arrangement.  The  defendant  was  willing  to  accede  to  thi 
arrangement  with  respect  to  that  part  of  his  debt  which  wac 
r  110  1  ^"^  ^'^^  goods  sold,  and  to  come  in  pari  passu  with  the  othei 
creditors  for  that  demand,  but  refused  to  accede  to  it  for  thai 
part  which  was  due  for  money  advanced ;  and  threatened  that 
he  would  not  execute  ihe  deed  unless  the  latter  part  of  his  debt 
was  secured  to  him  entire,  by  the  delivery  of  bills  to  thai 
amount.  This  being  agreed  to,  he  went  down  into  Lancashire 
where  most  of  the  creditors  resided ;  and  as  well  by  statfnf 
that  he  bad  examined  the  accounts  and  funds  of  the  bstnkrupts 
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wbA  was  satiefied  flierewith,  as  otherwise,  he  was  very  actiV^ 
ia  prooioting  the  execution  of  this  deed,  which  bore  date  on 
Ae  96th  oSJuljf :  it  contained  a  proriso  for  making  it  Toid  in 
am  all  the  creditors  did  not  execute  it  by  a  certain  day  therein 
asmed,    After  he  had  executed  this  deed,  the  bankrupts  gave 
ip  to  htm  bills  to  the  amount  of  KXX)/.,  between  the  4th  and 
the  14th  of  August.    It  being  evident  that  the  time  for  the 
creditors  to  sign  would  expire  before  all  their  signatures  could 
be  obtained,  the  defendant  caused  another  deed  of  trust  to  be 
prepared,  bearing  date  the  9d  of  September ^  and  enlarging  the 
tisK  far  the  creditors  to  accede  to  it,  into  which,  at  the.defend- 
iDt's  suggestion,  was  introduced  a  clause,  confirming  to  all 
tke  creditors  the  benefit  of  all  securities  which  they  should  hold 
It  the  time  of  their  respective  execution  thereof;  and  he  re« 
fued  to  execute  this  deed  until  he  had,  on  the  8th  of  September^ 
received  the  residue  of  the  bills  in  question.    All  these  bills 
veie  included  in  the  account  of  stock  which  was  taken  in  order 
to  he  laid  before  the  creditors  as  the  statement  of  the  iunds  to 
vUeh  tbey  were  to  look  for  payment  of  their  respective  divi« 
iMds,  which  were  to  be  made  by  instalments,  at  4,  8,  12, 16, 
n,  and  94  monlhs'  date,  from  the  1st  of  August.    But  the 
vMe  of  the  bills  were  clearly  given  as  the  consideration  for 
fencotiog  the  second  agreement.    The  bankrupts  had  not  at 
Alt  time  the  least  doubt  but  that  their  estate  was  solvent ;  the 
hiik  were  not  given  in  contemplation  of  bankruptcy,  for  no 
biiikruptcy  was  then  thought  of,  either  by  the  bankrupts  or  any 
<^r  person  ;  but  not  more  than  five  creditors  having  signed 
the  second  deed  of  composition,  the  matter  went  off,  but  the 
Mndant  retained  the  bills  which  he  bad  received,  and  about 
fcor  months  afterwards  a  commission  of  bankrupt  issued  against 
Bsjfand  Co.    The  counsel  for  the  plaintiff  relied  on  the^  ge- 
aeral  ground  that  an  undue  preference  had  been  given  by  the 
liukrupts  to  the  defendant  over  the  other  creditors ;  and  that 
tk  defendant  had  been  guilty  of  a  fraud  on  the  other  creditors, 
wUch  prevented  the  delivery  of  the  bills  from  vesting  in  him 
any  property  therein,  and  that  the  property  therefore  remained 
IB  the  bankrupts  unchanged  until  the  time  of  the  commission, 
when  by  the  assignment  it  vested  in  the  plaintiffs,  who  were 
Ihevefbre  entitled  to  recover.    Mansfield^  C.  J.  thought  it  clear 
thai  if  the  trost-deed  had  gone  on,  these  bills  could  never  have 
availtd  tto  defendant  against  the  trustees  and  the  other  ere- 
diloiB.    For  tbo  dtfondaat  it  was  eonfeaded  that,  in  order  to 
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enable  the  plaintifi  to  avail  themselres  of  any  fraud  in  the 
position  of  tbe  propertyi  the  fraud  most  be  a  fraud  practised 
against  the  commission  of  bankruptcy ;  and  that  whether  this 
would  or  would  not  have  been  a  fraudulent,  and  therefore  m 
void  transaction,  if  the  trust-deed  had  gone  on,  as  against  tbe 
creditors  under  that  deed ;  yet  as  this  was  no  fraud  against  tbe 
commission  of  bankruptcy,  although  the  bills  were  given  se* 
cretly,  and  without  the  knowledge  of  the  other  creditors,  and 
vrith  intent  to  obtain  an  undue  preference,  those  circumstances 
constituted  no  defence  to  this  action.  Mansfield^  C.  J.  thought 
it  a  new  point,  but  did  not  reserve  it ;  and  the  jury  found  a 
verdict  for  the  plaintiffs,  with  2S35/.  ISs.  lOd.  damages. 

JLent^  Serjt.,  in  Hilary  term  1813,  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  have  a  new  trial,  upon  the  ground 
that  the  bankrupt  had,  at  the  time  of  the  transfer,  power  to  dis* 
pose  of  the  bills,  and  that  he  had  disposed  of  them  to  a  pressing 
creditor,  without  any  contemplation  of  bankruptcy,  and  that  it 
would  be  introducing  a  new  principle  into  the  bankrupt  law^ 
to  hold  that  this  was  a  fraud  on  the  creditors  under  the  com* 
mission.  [Gibbs  and  Chambrcy  Js.  doubted  whether  there  was 
in  this  case  an  absolute  transfer  of  the  bills,  and  whether  it 
were  any  thing  more  than  conditional,  and  whether  the  defend* 
ant  was  not  bound  to  deliver  back  the  bills,  if  tbe  deed  of  trusi 
did  not  take  effect,  inasmuch  as  the  bankrupts  did  not  mean  to 
deliver  them,  if  they  could  not  have  the  benefit  of  the  proposed 
arrangement.] 

Shepherd^  Best,  and  Vaughan^  Serjts.  in  this  term  shewed 
cause  against  the  rule.  This  transaction  would  have  beeo 
clearly  void  as  against  the  creditors  under  the  trust-deed,  if 
that  had  taken  effect :  it  was  therefore  void  as  against  the  cre- 
ditors under  the  commission  of  bankrupt,  otherwise  it  would 
be  in  the  power  of  a  creditor  who  should  artfully  amuse  the 
others  from  issuing  out  a  commission,  by  the  shew  of  a  trust- 
deed,  until  he  should  have  obtained  an  undue  preference,  af- 
terwards to  drop  that  pretext,  and  hold  his  preference  against 
them  all,  which,  though  unavailable  under  that  deed,  would 
be  good  under  a  subsequent  commission  of  bankrupt.  In  order 
to  make  the  transaction  void,  it  is  not  necessary  that  it  should 
be  a  fraud  against  the  bankrupt ;  for  in  many  cases  tbe  fraud 
on  the  bankruptcy  is  committed  by  the  bankrupt  alone,  as  in 
Harmon  v.  Fisher ^  Cowp.  1 17.,  where  the  funds  sent  to  Fishar 
were  sent  by  Fardyct^  without  Fisher's  knowledge.    The  aa- 
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of  a  bankrupt  do  not  in  all  cases  necessarily  stand        1813. 
■nely  in  the  situation  of  the  brnkrupt,  although  they  do  in 
Httoy ;  as,  for  instance,  where  a  fraudulent  conveyance  is  made 
hjr  the  bankrupt  in  contemplation  of  bankruptcy,  there  the  law 
troidt  the  deed,  not  because  it  is  void  against  the  bankrupt ; 
6ra  deedy  fraudulent  against  creditors,  would  be  good  against 
ftt  bankrupt ;  but  it  is  void  because  it  is  fraudulent  against 
ftt  creditors^  and  is  against  the  policy  of  the  law.    Whether  a 
Msrity.  be  given,  or  property  handed  over  by  the  bankrupt, 
it  is  the  same  thing.    It  is  said  there  was  enough  to  pay  every 
ooe,  and  so  no  fraud ;  but,  unless  for  the  indulgence  given  by 
tke  other  creditors,  the  bankrupts  would  not  have  had  the  ap* 
pesrance  of  being  able  to  pay  90s.  in  the  pound.    It  is  con* 
tnded  this  transaction,  though  fraudulent  at  the  time,  is  made 
pod  by  something  after ;  but  it  must  ever  after  stand  such 
Mit  was  when  first  made:  if  it  was  fraudulent  then,  it  was 
vH  then,  and  void  ever  after.    It  is  not,  however,  clear  but 
Ait  the  bankrupts  themselves  might  not,  after  the  deed  was 
kid  nude,  have  a  right  to  recover  these  bills ;  for  they  deli- 
Torcd  them  as  a  consideration  for  signing  this,  and  making  it 
a  good  and  effective  deed,  which  consideration  failing,  the  bills 
vnrsrt.    The  answer  that  the  person  who  gave  them  was  parli* 
cqu  crimimsj  and  therefore  cannot  recover  it  back,  must  not  take 
plise  here ;  for  that  maxim  never  holds  in  cases  where  there 
is  oppression.    There  are  many  oases  in  which  the  maxim,  m 
fvi  ictieio  potior  est  conditio  possidentis  does  not  hold,  as  in 
vary,  lottery  insurances,  and  the  like,  where  it  is  considered 
Mtlie  case  of  one  party  cheating  another.    Here  the  defendant 
kt cheated  the  bankrupts,  taking  advantage  of  their  distress^ 
The  plaintiffs  never  put  this  as  an  act  done  in  contemplation 
of  bankruptcy,  but  as  an  obtaining  of  the  bills  by  a  fraud,  which 
k  carried  into  effect  1^  the  second  deed.    It  is  impossible  that 
amaacaninany  case  acquire  property  by  lirdud;  and  there 
cuinot  be  a  stronger  case  of  fraud  than  this,*where  the  defend*     [  114  ] 
aotgoes  to  persuade  persons  to  sign  this  deed,  having  put  into 
his  own  pocket  the  funds  out  of  which  alone  the  bankrupt  could 
pay  his  instalments ;  and  the  jury  have  found  it  to  be  a  fraud. 
JLejw,  conird.    It  is  now  argued  that  the  transaction  is  a 
fiaud  upon  the  creditors,  but  it  is  not  ventured  to  be  put  as  a 
fiaud  upon  the  bankrupt    No  doubt,  if  this  deed  had  been 
executed  by  all  the  creditors,  the  securities  obtained  by  the 
defendant  would  have  been  void  against  them ;  but  the  deed 
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htwing  iaHeB  to  the  ground,  tbe' other  creditors  are  in  pre«^ 
cisely  tbe  sime  siCitatson  as  they  would  have  been  in  if  the  trust 
deed  had  never  been  proposed ;  and  in  that  case  thera  would 
be  nothing  that  could  impugn  the  present  securities.  Althougli 
it  might  be  harsh  to  insist  on  payment  from  BuU  and  Co.  ui 
their  distress  yet  it  was  competent  for  the  defendant  so  to  do  ; 
the  coannrissioa  did  not  issue  for  several  months  afterwards, 
and  Bull  and  Co.  at  that  time  expected  to  be  wiAe  to  cootniae 
their  payments.  No  disadvantage  is  shewn  to  accrue  to  tbe 
other  creditors  by  reason  of  this  pressure  of  the  defendants,  un* 
less  hy  calling  in  aid  the  commission  subsequently  issued,  which 
was  the  act  cf  tbe  eredilors  themselves.  The  plaintiff's  counael 
bare  not  been  able  to  argue  this,  without  infusing  into  the  ar- 
gument the  idea  that  it  was  an  undue  preference,  given  by  the. 
bankrupts  in  conlerafdation  of  bankruptcy,  for  which  there  ia 
no  foundation  ;  nor  was  it  so  put  at  the  trial.  The  twe  cases 
must  be  kept  dif^tinct :  if  it  be  a  preference  given  in  conteoH 
platioB  of  bankruptcy,  the  transaction  is  valid  as  between  Hie 
parties,  except  so  for  as  a  subsequent  commission  may  operate 
to  avoid  it ;  and  the  deed  of  composition  becoming  inefficient  by 
tbe  parties*  disagreeasent,  every  ene  is  left  in  his  original  con* 
dilion,  at  liberty  te  enforce  payment  by  such  means  and  dili-^ 
gence  as  be  thinks  fit ;  here  is,  therefore,  no  Srmud  on  tbe  ere* 
dftors.  It  is  not  contended  that  the  bankrupt  wasjMir/scq» 
eriminis,  for  there  was  no  crime :  it  is  lawful  for  a  debtor  to 
pay  his  creditor,  except  so  for  as  it  disturbs  the  equality  whid^ 
the  bankrupt  laws  establish  between  creditors.  But  uplesa 
a  commission  of  bankrupt  ensues  to  operate  by  relation,  liN« 
principle  does  not  apply ;  and  tbe  evidence  is  clear  that  there 
was  no  contemplation  of  bankruptcy  in  this  case. .  It  was 
doubtful  upon  the  evidence  whether  the  defendant  did  not  ob* 
lain  payment  by  threats  of  arrest ;  and,  therefore,  at  all  events 
tbere  ought  to  be  a  new  trial,  in  order  to  enquire  whether  the 
payment  was  voluntary  or  involuntary  on  the  part  of  the 
bankrupts, 

Cur.  t$dv.  vuk. 
MansfieI/D,  C.  J.  now  delivered  the  opinion  of  the  Court. 
'  This  is  an  action  1>rought  by  the  assignees  of  Bull  and  others 
to  recover  from  the  defeadantt  Jackson,  some  bills  of  exchange, 
put  into  tbe. defendant's  hand  by  the  bankrupts.  The  ground, 
according  to  all  the  cases  hitherto  known  on  the  subject,  as* 
signed  to  support  Aie  species  ef  action^  ie,  that  the  defendant 
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Ips  obteioed  the  property  uk  firaad  of  tbe  rest  of  tbe  oreditori. 
lo  lone  cenes  i^  bat  appeajred,  thai  tbe  object  of  the  bankrupt 
wu  to  fiiiaur  a  particular  creditor ;  and  in  many  sujch  caaan 
pnparty  so  obtained  has  been  recovered  back  by  the  asai^neeiM 
bit  in  ilU  caaes  hUherio  lihe  ground  has  been,  that  if  such  dia- 
fmlJfQfk  were  peroiitted,  the  policy  of  the  bankrupt  laws  would 
ke  defeased ;  and  09  that  ground  only  can  such  an  action  bfi 
mpporfd^  Certainly,  in  this  case,  Jackson  is  entitled  to  np 
fiifoar ;  avdt  if  a  ground  could  be  fou|id  on  which  he  could  he 
compelled  to  refund,  we  should  have  been  glad  to  see  that  it 
coold  be  done.  Certainly  the  bankrupt  could  not  have  got 
money  back  agaia  fiEon  the  defendant*  The  bankrupt  was 
to  Jackson  in  two  large  sums,  one  for  goods,  one  for 
BMoey  advanced.  The  bankrupt  being  embarrassed  in  his 
drcnmstances,  a  letter  of  li^nce  is  thought  of,  to  make  his 
debts  payable  by  instalments.  Jackson  comes  up  to  town,  a 
eanipositioa  is  proposed  to  him  by  the  bankrupt ;  he  insists, 
as  A  coAditioa  of  coming  into  it,  that  his  money  debt  shall  be 
•Bcored  to  him.  In  these  circumstances  it  is  utterly  impos« 
aibk  that  the  defendant  could  ever  have  got  back  those  bills. 
Jaekmm  takes  a  considerable  part  in  persuading  creditors  to 
join  ID  this  letter  of  licence,  wherein  he  certainly  must  have 
deluded  them;  for  when  he  proposed,  in  the  second  agree- 
moit,  a  clause  for  each  to  retain  his  securities,  it  certainly 
■ever  could  have  entered  into  those  creditors'  heads,  that  it 
was  meant  to  indude  therein  securities  given  since  making  the 
fifst  agreement  If  that  composition  therefore  had  stood,  I 
tUok  there  cannot  be  a  doubt  that  Jackson  would  have  been 
deemed  to  have  acted  fraudulently,  and  that  he  could  not  have 
lield  the  advantage  he  had  gained.  The  active  part  he  took 
in  the  transaction  shewed  his  conduct  to  be  the  more  immoral ; 
bot  if  he  had  got  this  advantage  without  any  activity  of  his 
own,  it  would  have  been  equally  void.  In  certain  events  this 
priority  might  not  have  been  objectionable ;  as,  if  the  eflE^cts 
Imd  turned  out  to  produce  SOs.  in  tbe  {M>und,  or  supposing  that 
the  bills  had  turned  out  less  productive,  and  had  not  produced 
aeeets  exceeding  tbe  instalments  he  was  entitled  to.  It  there- 
fore was  only  fraudulent  as  against  the  creditors  under  this 
:Cmipo6ition.  The  bankruptcy  did  not  happen  till  four  months 
after :  but  that  event  was  wholly  unforeseen ;  it  might  not  have 
liappened  for  a  twelvemonth,  or  not  at  all.  We  cannot,  there- 
foroy  Me  bow  this  was  a  fraud  on  the  commission,  which  was 

never 
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nev^r  tlien  thought  of,  and  might  not  bave  happened  at  all.  It 
it^  therefore,  with  great  reluctance  we  efilablish  the  defendant's 
right  to  *retain  these  bills:  but,  finding  no  case  to  establish  a 
contrary  decision,  we  are  afraid  to  make  a  new  precedent  with* 
out  seeing  a  clear  principle  on  which  we  could  support  it.  We 
can  discover  no  mode  in  which  the  assignees  of  the  bankrupt 
eould  entitle  themselves  to  recover  these  bills,  which  the  bank* 
rupt  eould  not  get  back.  We,  therefore)  must  make  the  rule 
absolute  for  a  new  trial*  Rule  absolute. 


J^ybt 


A  creditor  may 
Ifgally  con- 
tract to  sue  out 
a  commisiioa  of 
liankrupt 
ag^DBtnis 
debtor  in  cooii- 
deration  that 
a  friend  ot  the 
debtor  will  ^ive 
the  petitioning 
creditor  bt,  in 
the  pound  for 
his  oebt ;  and  a 
bill  i^iven  for 
the  acreed  sum 
is  TaUd  biU. 
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Fry  v.  Malcolm. 


THIS  was  an  action  upon  a  bill  of  exchange.  Upon  the 
trial  before  Gt6A5,  J.,at  the  sittings  ader  Hilary  term  181^ 
it  was  proved  that  jfllan  Newman  having  become  insolvent, 
his  brother  tf'iUiam  Newman,  by  way  of  inducing  the  plaintiflb 
to  sue  out  a  commission  of  bankrupt  against  Atlan  Newman, 
engaged  to  them,  that  if  they  would  become  the  petitioning 
creditors,  their  dividends  out  of  his  effects  should  amount  to  5s. 
in  the  pound,  upon  the  sum  of  their  debt,  otherwise  he  would 
himself  make  good  the  deficiency,  and  he  was'to  have  the  sun- 
plus  if  any  accrued;  and  the  plaintifis  having  accordingly  sued 
out  the  commission,  William  Newman  gate  them  this  bill  upon 
the  defendant,  ovho  accepted  it,  at  William  Newman^s  requests 
It  was  attempted  to  shew  that  the  real  consideration  for  this 
bill  was,  that  the  plaintiff's  would  sign  the  certificate  of  Allan 
Newman:  but  the  jury  found  that  it  was  given  by  way  of  gua* 
ranty,  that  the  plainliiT's  dividend  should  amount  to  &s.  in  the 
pound ;  and  gave  their  verdict  for  the  plaintiffs. 

Best,  Serjt.,  in  Easter  term,  moved  for  a  new  trial,  upon  the 
ground  that  tlie  guaranty  of  the  amount  of  the  dividend,  given 
as  an  inducement  to  the  petitioning  creditor  to  sue  out  the  com- 
mission, was  a  fraud  on  the  bankrupt  laws,  and,  therefore,  an 
illegal  consideration  for  the  bill.  The  Court  observed,  that  the 
point  had  not  been  made  at  the  trial :  but,  as  it  was  an  objection 
fit  to  be  considered,  they  granted  a  rule  nisi. 

Shepherd^  Serjt.,  now  shewed  cause,  contending  that  inas- 
much as  William  Newman  would  have  the  benefit  of  the  surplus, 

if 
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if  tbe  diTidend  amounted  to  more  than  the  5f.,  the  trans-       1813. 

aetion  was  nothing  more  than  a  mere  sale  of  the  debt  and  divi« 

deodii  thereon,  to  William  Newman^  which  is  good  in  equitj, 

tad  therefore  not  illegal  at  law.    The  mere  fiict  is,  that  one    Malcolm. 

creditor  not  being  willing  to  incur  the  trouble  of  suing  out  a 

commission,  another  requests  permission  to  work  a  commission 

is  his  name  upon  the  terms  of  insuring  a  certain  dividend. 

There  is  nothing  illegal  in  the  mere  act  of  suing  out  a  com- 

minion  of  bankrupt.    Neither  is  a  promise  given  by  a  stranger 

to  make  up  the  deficiency  of  a  bankrupt's  estate  in  itself 

illegal;  the  union  of  the  two  circumstances,  therefore,  cannot 

be  illegal,    l^he  rest  of  the  creditors  are  placed  neither  in 

1  better  nor  in  a  worse  situation  in  consequence  of  this  trans* 

iction. 

Btit^  in  support  of  his  rule,  observed  that  this  was  not  moved 
•«  coming  within  the  statute  against  paying  money  for  a  bank^ 
npfs  certificate,  but  on  the  ground  that  this  transaction  is 
Toid,  as  felling  within  the  general  policy  of  the  bankrupt  laws. 
The  creditor  ought  to  be  induced  to  sue  out  a  commission  by 
what  be  owes  to  himself,  and  the  other  creditors;  not  by  any 
colbteral  benefit  moving  to  himself  from  the  bankrupt  or  any 
<>f  hisfi-iends:  if  this  practice  may  be  allowed,  it  is  an  encou«      [  119  ] 
ngement  to  persons  for  a  reward  to  put  in  motion  these  com* 
nittions  under  the  great  seal,  whereas  there  ought  to  be  no  in* 
docement  to  put  it  in  motion,  but  the  opinion  that  justice  and 
^  payment  of  the  general  debts  requires  it.    This  is  a  differ- 
ent case  from  that  where  a  creditor  sells  a  debt,  and  the  buyer 
loesfor  it  by  an  action  in  the  seller's  name.    That  does  not  af- 
tothe  rights  of  other  creditors;  this  does.    This  bargain  cer- 
^y  will  influence  the  mind  of  the  vendor  as  to  his  signing 
the  certificate  also,  in  which  light  it  alters  the  situation  of  the 
<>therereditors,  as  to  their  power  of  withholding  their  consent  to 
the  certificate.    There  is  stronger  reason  why  this  should  be 
dlegal  in  tbe  case  of  a  petitioning  creditor  than  to  any  other ; 
although  every  creditor  takes  an  unfair  advantage  to  himnelf, 
who  secures  payment  of  the  deficiency  of  his  dividend,  not- 
withstanding he  receives  out  of  the  general  fund  only  the  same 
proportion  that  the  other  creditors  do.      If  a  friend  of  the 
teikrupt  gives  a  sum  upon  the  terms  that  a  creditor  shall  en- 
ter into  a  deed  of  composition,  although  he  receives  Only  an 
^aal  dividend  out  of  the  fund,  the  contract  is  void,  because 
it  11  a  deceit  upon  the  others.    The  brothers  and  mother  of 
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Allan  Newman  were  themselvei  oreditora,  and  might  have 
sued  out  a  cpminitsion  in  their  own  name ;  it  is^  tberefi>re,  a 
badge  of  fraud,  and  of  an  intention  to  ehide  examination,  that 
they  purchase  the  right  of  suing  out  a  conunisNon  in  the  name 
of  another. 

MAN8FIBL9,  C.  J.  I  was  struck  with  the  argument,  cer- 
tainly, that  this  was  a  friendly  commission,  and  a  concerted  bank- 
ruptcy ;  and  if  there  was  any  evidence  of  this,  I  should  be  dis- 
posed to  grant  this  roles  but  there  is  no  evidence  of  the  &ct; 
and  that  being  so,  I  see  no  reason  why  the  plaiotifT  should  not 
be  at  liberty  to  sell  his  debt,  and  receive  this  bill  for  it,  be  su- 
ing out  a  commission*  Strip  this  of  the  circumstance  of  fraud 
and  oontrivence,  and  the  proceeding  appears  to  me  a  very  rea- 
sonable one.  These  persons,  the  mother  and  brother,  who  may 
bave  reasons,  perhaps  do  not  like  to  sue  out  a  commission  in 
their  own  name;  they,  therefore,  apply  to  the  plaintiff  to  sue  out 
a  commission,  wbo  inay  think  it  is  not  worth  bis  while,  or  that 
be  shall  get  no  dividend.  They  say,  that  there  will  be  a  divi- 
dend, and  they  offer  to  buy  it :  there  is  nothing  illegal  in  this 
bargain,  and  the  rule  must  be  discharged. 

HsATU,  J.    I  think  so ;  it  seems  to  me  a  &ir  and  honest 
transaction.    I  see  no  ground  to  object  to  it. 

OiBBS,  J.  I  am  of  the  same  opinion,  for  the  reasons  given 
by  my  Lord.  Rule  discharged* 
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It  It  Dot  illegal 
for  ooe  of  the 
penonimeii- 
tiooed  is  the 
Sd  Kbednle  of 
the  act  49  Geo. 
d.c.  70.  (local 
and  penonal,) 
ai  bring  antho- 
riiedtosellthe 
city  landtby 
lottery,  to  lell 
0harei  in  the 
tickets,  and  to 
receive  for  a 
•hare  more  thaa 
the  proportion- 
ate part  of  61. 
fbr  a  whole 
ticliet. 


Leesb  and  Others  v.  Rolfe. 

THE  plaintiffs  declared,  that  before  the  making  of  tlie  de* 
fendant's  promise,  and  after  the  makiog  of  a  certain  act 
of  parliament,  49  G.  3.  c.  70.  (local  and  personal)  iotitaled^ 
An  act  to  amend  and  enlarge  the  powers  of  an  act  passed  in 
the  46th  year  of  his  present  majesty,  to  enable  the  several  per- 
sons therein  named  to  dispose  of  the  several  houses  therein 
mentioned  in  London  and  JVeslminsier  by  lottery,  certain  mes- 
suages in  the  third  schedule  of  the  first-mentioned  act  speci- 
fied were  about  to  be  disposed  of  by  way  of  lottery  or  chance 
pursuant  to  that  act;  and  that  the  defendant  before  and  at  the 
time  of  making  his  promise  was  a  lottery-olBce  keeper,  and 

sold 
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loid  and  disposed  of  tickets  and  shares  in  the  said  lottery  fbr        ISIS* 
Ibe  disposal  of  the  said  messuages,  to  any  person  or  persons 
wiliiag  to  purchase  the  same ;  and,  ^thereupon^  theretofore,  in 
consideratioo  that  the  plaintiffs,  at  the  defendant's  request,      Rolfb. 
woold  purchase  of  the  defendant  l-8th  share  of  a  certain  ticket,    «r  ^^i  1 
BiHabered  4.  m  889,  in  the  said  lottery  at  and  for  a  certain 
(rice  or  sum  of  money  [to  wit]  the  price  of  1/.  4f .,  to  be  there* 
fcre  paid  by  the  plaintifls  to  the  defendant,  the  defendant  un« 
dertook  that  the  bearer  of  the  said  share  woold  be  entitled  to 
l-8th  part  of  such  benefit  as  should  belong  to  the  said  ticket 
mmbered  4.  m  889.  in  that  lottery;  and  that  the  said  ticket,  if 
jnira  a  prise,  would  be  sold  by  auction  in  one  month  after  the 
drawing  of  that  lottery;  and  that  the  produce  of  the  sale 
would  be  deposited  in  the  Bank  of  England^  to  be  paid  in  pro* 
portion  to  the  respectire  shares  without  any  deduction  whati* 
mr.    And  the  pkintiffs  averred  that  they  did  buy  the  said 
l-8th  share  of  the  ticket  4.  m  889  in  the  said  lottery,  and  then 
•id  there  paid  the  defendant  for  the  same  the  said  price  or  suns 
of  1/.  4f.,  and  then  and  there  became  and  were,  and  from 
thence  hitherto  had  been  and  still  were  the  bearer  thereof,  and 
IS  suck  entitled  to  l-8th  part  of  such  benefit  as  belonged  to  the 
Baid ticket  numbered  4.  m  889  in  the  said  lottery;  and  that  a& 
terwards  the  said  lottery  was  drawn,  and  the  said  ticket  nuni« 
bered  4.  m  889  drawn  therein  a  prize,  and  entitled  to  the  prize 
K  JQ  the  third  schedule  of  the  first-mentioned  act  specified, 
oad  whic^  prize  consisted  of  certain  premises  Xto  wit)  twofree* 
iM>ld  messuages  in  that  schedule  mentioned;  and  being  of  great 
Vilue^  to  wit,  of  the  value  of  20,000/.,  and  thereby  the  plain- 
till  became  and  were  entitled  to  l-8th  part  of  the  same  mes- 
singes,  whereof  the  defendant  had  notice.    Yet-  that  the  de- 
fendant did  not  nor  would  perform  his  undertaking,  but  tliereby 
dtteived  the  plaintiffs  in  this,  (to  wit)  that  the  said  ticket  and 
tk  said  two  freehold  messuages  were  not,  nor  was  either  of 
tbem  sold  by  auction  or  otherwise  in  one  month  after  the  draw- 
ing of  the  said  lottery,  contrary  to  the  defendant^  promise,  by 
Mms  whereof  the  plaintiffs  bad  lost  and  been  deprived  of  alt      [  It^  ] 
tbe  benefits  and  advantage  which  would  have  accrued  to  them 
frooi  the  sale  thereof;  and  had  also  lost  and  been  deprived  of 
nil  the  benefit  arising  from  the  said  ticket  numbered  4.  m  889, 
king  drawn  such  prize.    There  were  also  the  usual  money 
(OBDts.    The  third  section  of  the  act  declared  on  empowers 
pertain  trufilcesi  in  whom  the  estate  tvas  vested  fi>r  the  pur- 
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1813.  poses  of  disposing  thereof  by  way  of  lottery,  ^^  and  the  snrviT* 
ors  and  survivor  of  tbeni,  and  the  several  persona  whose  names 
were  contained  in  the  first  and  second  schedules  to  that  act  an- 

RoLrE.  nexed,  which  last  contained  the  name  of  the  defendant,)  their 
respective  executors,  administrators,  and  assigns,  to  sell  and 
*  dispose  of  the  building;s,  hereditaments,  and  premises  specified 
in  the  third  schedule  to  that  act  annexed,  (among  which  were 
the  two  fireehold  messuages  in  question,)  by  way  of  lottery  or 
chance,  without  being  liable  or  subject  to  any  penalty  or  for- 
feiture imposed  by  any  act  or  acts  of  parliament  against  any 
isale  or  sales  by  way  of  lottery  or  tickets,  numbers  or  figures, 
or  upon  any  person  or  persons  for  opening,  setting  up,  exer- 
cising, or  keeping  an  office  without  licence  for  buying,  selling, 
er  disposing  or  otherwise  dealing  in  tickets  by  way  of  lottery, 
or  by  any  other  act  or  acts  of  parliament  whatsoever ;  and  that 
such  sale  or  sales  so  to  be  made  by  the  said  trustees,  and  the 
said  several  persons  whose  names  were  contained  in  the  first 
and  second  schedules  to  that  act  annexed,  their  respective  ex- 
ecutors, administrators,  or  assigns,  of  the  said  buildings,  here- 
ditaments, and  premises,  subject  only  to  the  conditions,  pro- 
visoes, and  restrictions  hereinafter  contained,  should  be  good 
and  valid,  any  law  or  statute  to  the  contrary  notwithstanding:** 
and  by  the  fourth  section  it  was  enacted  ^^  that  the  money  to 
be  raised  by  the  trustees,  &c.  and  the  several  persons  named 
in  the  first  and  second  schedules  to  that  act,  their  respective 
executors,  &c.  by  way  of  lottery,  under  the  authority  of  that 
act,  should  not  exceed  the  sum  of  one  hundred  thousand 

C  1^3  ]  pounds  upon  the  sale  of  the  fee^simple  of  all  the  several  build- 
ings and  hereditaments  specified  in  the  third  schedule,  dis- 
charged of  land-tax,  and  subject  only  to  such  leases  as  were 
mentioned  in  the  same  schedule;  and  that  the  number  of  the 
tickets  in  that  lottery  should  not  exceed  in  the  whole  twenty 
thousand,  to  be  numliered  from  one  to  twenty  thousand,  both 
inclusive,  and  no  ticket  in  that  lottery  should  be  sold  at  less 
value  than  five  pounds;  and  that  every  such  ticket  should  be 
signed  by  one  or  more  of  the  trustees  for  the  time  being  of  the 
said  recited  act  and  of  that  act ;  and  the  prizes  in  such  third 
lottery  should  be  composed  of  the  buildings  and  hereditaments 
.  mentioned  in  the  third  schedule  to  that  act  annexed,  being 
the  same  buildings  and  hereditaments  specified  in  the  sixth 
schedule  of  the  said  recited  act"  The  defendant  had  not  sold 
the  houses.     After  trial  and  verdict  for  the  plaintiflT,  Besiy 

Serjt., 
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Serjt.,  in  Eoiter  term,  181S,  moved  an  arrest  of  judgment^       1815. 
upon  the  groaiid  that  the  sale,  such  as  it  was  declared  upon,       . 
was  illegal,  being  a  transaction  not  conFormable  to  the  recited  ^^ 

ads,  and  therefore  not  thereby  taken  out  of  the  general  pro*  Rolfb* 
hibition  of  the  statutes  against  lotteries.  The  statute  12  G.  2. 
C.88. 1.4.  enacts  that  ^^  all  sales  of  houses,  lands,  advowsons, 
piesentations  to  livings,  plate,  jewels,  ships,  goods,  or  other 
things,  by  any  game,  lottery  or  lotteries,  machine,  engine,  or. 
other  device  whatsoever,  depending  upon,  or  to  be  determined 
bj  chaooe  or  lot,  shall  be  void  to  all  intents  and  purposes  what- 
soever; and  all  such  houses,  lands,  &c.,  shall  be  forfeited  to 
lech  person  as  shall  sue  for  the  same.'*  He  contended  that  the 
private  acts  only  legalized  the  sale  of  a  whole  ticket,  whereas 
this  was  the  sale  of  a  share  in  a  ticket ;  and  that  they  prohibited 
a  sale  of  any  ticket  at  any  higher  price  than  5/.,  whereas  the 
dght  shares,  into  which  the  ticket  was  divided,  being  sold  at 
IL  4i.  each,  amounted  to  91.  I2s.  The  Court  granted  a 
nile  mn. 

Shq^erd  and  Runnington^  Serjts.,  in  this  term,  shewed     [  124  j 

caose  against  the  rule :  they  argued  by  inference  from  the  stat. 

SGeo.S.  C.47.  s.  IS,  which  prohibits  the  selling  of  tickets  in 

state  lotteries  in  less  shares  than  sixteenths,  tliat  it  was  lawful 

at  common  law  to  sell  any  shares  of  tickets;  and  from  S7  Geo.  3. 

cl.  I.3.,  which  prohibits  the  selling  chances  or  shares  of 

tidets  for  time,  that  independently  of  that  act  it  is  not  illegal  to 

stipulate  for  the  sale  of  the  prize  within  a  month.     This  is  not 

a  sale  of  the  whole  ticket  for  more  than  5/. :  the  private  statutes 

meant  only  to  restrain  the  amount  of  the  money  which  the  city 

should  raise  by  their  lottery,  not  the  amount  of  the  profit  which 

*o;  individual  holder  of  a  ticket  could  make  of  it.    The  con- 

s^uences  are  most  penal,  if  this  be  a  sale  prohibited  by  IS 

G^<v.S.,  being  no  less  than  a  forfeiture  of  the  house:  at  all 

^ents  the  verdict  may  be  supported  on  the  money  counts,  for 

l/*4i^  the  price  of  the  ticket.    This  is  a  larger  share  than  a 

nxteeoth,  and  is  therefore  impliedly  legalized  by  SS  Geo.  3. 

^•47. 8. 18.,  the  words  of  which  are  general,  and  extend  to  all 

lotteries,  not  confined  merely  to  state-lotteries. 

Bat  and  Vaughan^  Serjts.,  in  support  of  the  rule.  The 
49  Geo.  3.  only  protects  the  sale  of  entire  tickets.  Shares  of 
lottery  tickets  cannot  be  sold  at  common  law ;  for  in  all  the 
■tatotes  creating  state-lotteries  express  clauses  are  introduced, 
ftatkorizing  the  division  of  tickets  into  shares.    By  statute 

46  Geo. 
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181 S.       46  Ceo.  3.  c,  147.  s,  S8.  no  person  shall  divide  tiekets  in  the  loN 
teries  thereby  created  into  shares^  without  taking  out  a  licence. 
^  Neither  was  this  share  signed  by  two  of  the  trustees,  as  the 

RoLFc.  act  requires.  More  than  100,000/.  will  be  raised  by  tbese 
means,  tlie  shares  being  sold  for  more  than  5/.  each*  [CrJM«,  J* 
The  subsequent  sale  of  an  eighth  of  a  ticket  for  1/.  4^.  doea 
not  prove  that  proposition.]  The  defendant  was  one  of  the 
[  1^5  ]  original  trustees,  not  a  purchaser  of  a  ticket,  selling  again  at  a 
pro6t  that  which  he  had  purchased. 

Mansfielo,  C.  J.  1  do  not  see  any  objection  at  all  to 
selling  these  shares. 

GiBBs,  J.  The  difficulty  is  to  see  the  objection.  By  the 
statute  12  Geo.  S.  the  sale  of  lands  and  houses  by  lottery  is 
rendered  illegal.  This  act,  49  Geo.  S.,  makes  it  legal  to  sell 
these  particular  lands ;  and  making  it  legal,  the  selling  of  the 
tickets  in  shares  stands  on  the  same  ground  as  does  the  selling 
shares  in  any  other  lottery  which  is  rendered  legal,  the  sale  of 
such  shares  not  being  prohibited  by  any  particular  act. 

Rule  dischaiged. 


♦[  126  ] 

•^^^^  WooDTEE  and  Another  v.  Hadoei?. 

ei^t^artrert^  HpHE  plaintiffs  declared,  that  the  defendant  broke  and  en* 
iradingoutofa  JL  tered  the  plaintiff's  closes  situate  in  the  parish  of  Sotit^ 
hnown  close,  Leonard^  Shoreditchy  to  wily  a  certain  close  called  John'Street; 
inc  at ™'edge  ^  certain  close  or  piece  of  land,  containing  in  length  twenty- 
.5?*  i— •  one  feet  or  thereabouts,  and  in  breadth  fourteen  inches  or 
dose,  wbich  thereabouts,  and  bounded  on  the  East  by  the  said  street  called 
from  the  end  of  Johfi'Streety  and  principally  bounded  on  the  West  by  certain 
ynnl^orior^  premises  in  the  occupation  of  the  defendant;  and  a  certain 
bowrtwere  other  close  of  the  plaintiffs*  situate  in  the  parish  aforesaid;  and 
completed,  and  then  and  there,  without  the  leave  or  licence,  and  against  the 
licly  wi^C^,  will  of  the  plaintiffs,  passed  and  repassed  through,  over,  and 
KfhSSfiJd**  along  the  said  *closes,  and  greatly  subverted  and  damaged  the 
an?iiaif  *the^  pavement  and  soil  thereof,  and  pulled  down,  prostrated,  and 
horseway         destroyed  the  walls  and  fences  of  the  plaintifis  there  erected^ 

thereof  paved 
at  the  expense 
of  the  inhabit- 
ants,) by  the  defondant'i  fetce :  Held,  that  thb  street  was  ii«t  90  dedicated  to  the  public,  that  tM  d0» 
fendant  pnUing  down  his  waH  might  enter  it  at  the  end  a^^^uig  ^0  ^^  Isod,  and  ate  it  ss  a  highway. 

and 
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aB(|  being  in  fMr  said  closes,  and  the  materials  of  the  said       ^^^^ 
walls  and  fences,  to  wit,  twenty  cart  loads  of  bricks  and  twenty   -^if  ooDTia 
art  loads  of  wood  of  the  plaintiffs,  of  a  larg;e  value,  took  and  9. 

diried  away,  and  contorted  and  disposed  of  the  same  to  his     Haddim. 
own  ase,  and  then  and  Ihere  put,  placed,  and  laid,  divers  large 
quantities  of  rubbish  in  and  upon  the  said  closes,  and  kept  and 
continaed  the  salne  so  there  placed,  without  the  leave  or  li- 
cence, and  against  the  will  of  the  plaintifis,  for  a  long  space  of 
time.  There  was  a  second  count,  for  pulling  down,  prostrating, 
and  destroying  other  the  walls  and  fences  of  the  plaintiffs  iu 
the  same  parish,  there  then  erected,  standing,  and  being,  and 
taking  and  carrying  away  the  materials  thereof,  to  zoit,  the 
bricks  and  wood  of  the  plamtiSb,  of  a  large  value,  and  convert- 
ing (he  same  to  his  own  use.    In  the  third  count  the  plaintiffs 
alleged  a  taking  and  asportation  by  the  defendant  of  the  plain- 
tifi^  materials.    The  defendant  pleaded,  first,  not  guilty.    Se^ 
condly,  as  to  the  breaking  and  enterrag  the  closes  of  the  plain- 
tiffs in  the  first  count  mentioned,  and  passing  and  repassing 
into,  through,  over,  and  along  the  said  closes,  and  a  little  sub- 
verting and  damaging  the  pavement  and  soil  thereof,  and  as  to 
pulling  down,  prostrating,  and  destroying  the  walls  and  fbnces 
in  tlie  two  first  closes,  in  that  said  first  count  mentioned,  and 
slflo,  those  in  the  second  count,  (averring  their  identity,)  and 
taking  and  carrying  away  the  materials  in  each  of  the  counts 
inentioned,  and  as  to  putting,  placing,  and  laying  a  small  quan- 
tity of  the  rubbish  in  the  first  count,  also  mentioned  in  and 
opon  the  said  closes  first  and  secondly  therein  mentioned,  the 
deiendant  justified,  for  that  before  and  at  the  several  times 
when,  &c.  there  was,  and  of  rig^t  ought  to  have  been,  and  still 
Was,  and  of  right  ought  to  be  a  certain  common  and  king^s  public      [  1  «7  ] 
k^hway  into,  through,  over,  and  along  those  closes  in  which, 
ki  for  all  the  king's  liege  subjects  to  go,  return,  pass,  and  re- 
pass on  ibot  and  on  horseback,  and  with  his  and  their  cattle, 
cartSy  and  carriages,  every  year,  and  at  all  times  of  the  year,  at 
Us  and  Ibeir  firee  will  and  pleasure.    The  defendant,  thirdly, 
pleaded  the  like  plea  as  to  the  first  close  called  John-street 
only.    The  plaintiff  replied  to  both  of  these  pleas  by  traversing 
the  highway  alleged.    The  cause  was  tried  at  the  Middlesex 
Actings  after  Hilary  term  1812,  before  Mansfieldy  C.  J.  when 
fl^  et^idence  was,  that  the  plaintiffs  for  more  than  twenty 
years,  and  their  father  before  them,  and  before  hind  a  person 
med  jSfffmimg^/had  been  the  lessees  under  a  long  beneficial 
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lease  of  a  messuage  and  a  piece  of  Iknd  containing;  about  foiir 
acres,  the  eastern  side  of  which  abutted  on  a  highway,  called  the 
Curtain-road;  the  northern  side  upon  another  highway,  called 
Old-streeUroad ;  the  southern  side  upon  a  common  sewer,  and 
a  walk  called  the  Willow-walk;  and  the  western  side  abutted 

■ 

on  a  close  of  the  defendant's.  Both  the  pieces  of  land  were 
at  that  time  used  as  garden  ground.  The  first  alteration  id 
the  plaintiff's  close  was  made  by  Ditchman^  a  tenant  of  the 
plaintiff's  faither,  who  built  a  house  upon  the  plaintiffs'  land : 
a  person  named  Lovell  took  a  lease  from  the  plaintiff's  father  of 
some  part  of  the  ground,  made  a  large  quantity  of  bricks  out 
of  the  soil  thereof,  and  carried  away  much  brick  earth,  and 
filled  up  the  excavation  by  carting  rubbish,  at  the  expence 
of  his  lessor  to  the  spot,  which  he  thereby  eventually  raised 
to  the  height  of  two  feet  above  thn  level,  which,  before  the 
excavation,  was  common  to  both  the  closes.  About  twenty- 
four  years  before  the  trial,  Ditchman  staked  out  a  space  upon 
the  plaintiff's  land  for  a  street,  or,  as  the  plaintiffs^  witnesses 
termed  it,  a  court,  twenty-four  feet  wide,  which  was  called 
John-street^  in  a  direction  running  from  the  Curtain-road^  into 
which  one  end  of  the  street  opened  to  that  side  of  the  plaintiff*9 
close  which  abutted  on  the  defendant's  land.  He  built  three 
houses  there  ;  more  were  afterwards  added.  About  the  middle 
of  its  length,  the  street  was  crossed  at  right  angles  by  another 
street  called  Charlotte-street^  which  was  in  like  manner  laid  out 
on  the  plaintiff's  land,  running  parallel  to  the  Curtain-road. 
It  appeared  to  one  of  the  witnesses,  a  surveyor,  that  if  the 
boundary  between  the  two  estates  was  a  right  line,  four  inches 
and  a  half*,  being  one  half,  of  the  thickness  of  the  party  wall  of 
one  of  the  end  houses  at  the  western  extremity  of  John-street^ 
was  placed  on  the  defendant's  land.  The  defendant's  father 
on  one  occasion  carried  some  bricks  and  other  materials  from 
the  Curtain-road  over  the  plaintiff's  land  to  the  edge  of  his 
own,  where  they  were  unloaded,  and  the  bricks  were  carried 
through  the  fence :  he  asked  of  Ditchman^  then  the  occupier, 
permission  to  have  a  road  through  the  land,  to  carry  his  vege< 
tables  to  market.  Ditchman  refused  it,  and  assigned  for  reason 
that  the  freehold  was  not  his;  and,  therefore,  he  could  not 
grant  it.  At  the  earliest  periods  of  which  the  witnesses  spoke^ 
being  about  thirty-six  and  thirty  years  before  the  time  of  this 
action,  the  plaintiff's  and  defendant's  closes  were  divided  by  a 
small  willow  bedge^  about  a  foot  and  a  half  high,  planted  by 
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Ditchmafij  and  B,  ditch  which  persons  could  step  over;  it  was  1813. 
Bot  a  sewer  ditch.  During  some  part  of  the  time  when  the 
buildings  of  Johfi'Streei  were  erecting,  the  fence  between  the 
two  closes  was  suffered  to  be  down  ;  but  about  twenty-four 
yean  before  the  trial  the  defendant's  father  had  erected  a 
wooden  fence,  about  four  feet  high,  upon  the  boundary  of  his 
own  land,  as  a  fence  between  the  two  closes,  and  about  twenty- 
one  years  back  he  had,  for  the  purpose,  as  a  witness  said,  of 
keeping  persons  off  from  the  plaintiff's  ground,  erected  in  the 
line  of  the  last  mentioned  fence,  upon  his  own  land,  a  dwarf 
brick  wall  about  two  feet  high,  and  a  brick  thick,  and  above  that .  [  129  ] 
I  wooden  paling,which  fence  continued  standin^f  in  this  situation  ' 

for  twenty-one  years.    During  all  the  time  of  which  the  witnesses 
ftpoke  there  had  been  no  gate  or  other  aperture  of  communication 
in  the  fence  betwee^i  the  two  closes.    There  was  no  thorough- 
fere  from  Charlotie-sireet  to  the  Curtain-road  before  John^slreet 
was  built.    The  houses  had  been  erected,  and  a  foot  pavement 
oneach-side  of  the  way,  and  a  horse-pavement  on  one-side,  as 
frroatas  the  centre  of  the  horse  road,  had  been  laid  down, 
about  eight€^en  or  nineteen  years  before  the  trial,  extending 
the  whole  length  of  the  street  from  the  Curtain-road  to  the  de« 
feodant's  land;   but  the  horse-pavement  on  the  other  side  of 
the  way  had  at  no  time  before  the  trial  extended  along  moro 
than  a  part  of  the  street;  it  did  not  feach  up  to  the  end  which 
adjoined  the  defendant's  ground.    The  street  was  paved  at  the 
private  expence  of  the  inhabitants.    It  was,  at  the  time  of  the 
trial,  and  had  been  for  some  time  before^  watched,  lighted  at 
night  with  lamps,  which  were  lighted  in  the  same  manner  as 
the  other  parish  lamps,  and  cleansed  by  the  parish  scavengers ; 
.  theexpences  of  lighting  and  cleansing  wer^  defrayed  by  a  pa- 
rochial rate.     Pipes  for  supplying  water  had  bi^en  laid  down 
by  the  New  River  Company  along  the  whole  length  of  the 
street,  up  to  the  defendant's  ground,  and  tiirough  the  fence 
into  it.    No  fence  or  other  obstruction  kept  the  street  or  any 
part  of  it  from  the  public  use:  a  surveyor  of  the  pavements  for 
the  parish  of  Si.  JLeonard*Sy  Shoreditch^  had  directed  nuisances  in 
the  street  to.be  removed;  brewers'  drays  and  other  carriages, 
bringing  provisions  and  vai'ious  articles  for  the  use  of  the  inhabi- 
tants of  the  houses  in  John-street,  were  accustomed  to  come  into 
the  street,  and  go  out  of  it  again,  without  molestation.   Persons 
on  foot  did  the  same;  but  there  was  no  evidence  of  any  persons  or 
carriages  going  there,  unless  they  were  going,  or  coming  to,  or 
Vol-  V.  H  from 
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from  the  houses  of  aomeofthe  inhabitants  of  John-street,  Per- 
sons could  go  close  up  to  the  defendant's  fence^  which  was  on 
the  defendant's  land.  The  defendant  having  chosen  to  convert 
part  of  his  land  to  a  timber-yard,  and  intending  to  build  a 
street  on  other  part  thereof,  and  wishing  to  obtain  access  to 
the  Curtairi'Toad  through  Johri'Streetj  began  to  demolish  his 
fence,  which  separated  his  land  from  the  end  o(  John»streei ; 
whereupon  the  plaintiflb,  not  consenting  that  the  defendant 
should  use  Johrt'Street  as  a  thoroughfare,  unless  he  would  come 
into  the  plaintiffs'  terms  of  compensation  for  the  use  of  the 
way,  which  were  very  high,  erected  a  wall  upon  their  own  soil 
about  six  or  seven  inches  inwards  upon  the  street,,  a  footer 
eighteen  inches  to  the  eastward  of  the  extremity  of  the  plaintiffs* 
]and,  and  the  defendant's  wail:  the  defendant,  after  having  in 
vain  required  the  plaintiffs  to  remove  it  as  a  public  nuisance 
to  the  highway,  pulled  it  down ;  and,  having  thrown  some  rub- 
bish at  the  extremity  of  his  own  land  to  make  an  easier  ascent 
from  his  close  to  the  higher  level  of  John-street^  he  used  the 
street  as  a  thoroughfare.  For  the  defendant  it  was  contended 
that  according  to  the  doctrine  of  Lord  Ellenborough^  C.  J.  in 
The  King  v.  Llot/d^  1  Campb.  260.,  the  facts  shewed  such  a  de- 
dication of  the  soil  of  the  whole  of  John-street,  to  the  public 
use,  that  it  was  all  a  highway  up  to  the  defendant's  fence ;  and 
that  since  every  man  whose  land  abuts  on  a  highway,  has  a 
right  to  come  out  from  his  land  upon  the  highway,  the  defend- 
ant was  justified  in  removing  his  own  fence  and  coming  out 
into  John'Street ;  and  that  the  plaintiffs'  fence,  which  ob- 
structed the  course  of  his  passage  along  that  street,  was  a  pub- 
lic nuisance  erected  in  the  highway,  which  the  defendant  had 
a  right  to  remove.  The  plaintiffs,  on  the  other  hand,  con- 
tended, that  there  had  been  no  such  dedication.  Mansfield^ 
C.  J.  was  of  opinion,  that  the  plaintiffs  had  not  so  far  given  up 
the  street,  that  they  might  not  obstruct  the  passage  of  others 
over  it,  when  it  was  not  attempted  to  be  used  for  the  purpose 
of  the  inhabitants  of  these  houses  which  the  plaintiffs  had 
erected,  but  for  the  purpose  of  a  new  town  to  be  erected  on  the 
land  of  others.  The  jury,  concurring  with  him,  found  that  the 
land  had  not  been  dedicated  to  the  public  ;  and  gave  a  verdict 
for  the  plaintiffs,  with  505.  damages. 

Shepherd,  Serjt.  in  Easter  term  1812,  moved  for  a  new  trial, 
contending  upon  the  authority  of  The  Rugby  Charity  v.  Jkfer- 
ryweathery  11  East.  S76.  ;i.  to  which  he  said  this  case  was 

similar, 
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limilar,  that  the  street,  and  the  whole  of  it,  was  clearly  dedicated 
tothepablic,  because,  so  long  as  the  defendant's  wall  stood,  there 
was  no  bar  fence,  or  other  mark  of  division  to  separate  any  ex- 
cepted part  from  the  residue  of  his  land ;  therein  it  differed 
from  the  case  of  Melboum  gardens,  Holland  v.  Johnson^  where 
posts  and  a  chain  had  been  erected  and  maintained  for  years, 
separating  the  end  of  Burlington-street  from  the  ground  where 
Albttny  now  stands,  and  wherein  it  was  held  that  the  purchas- 
ers of  York'house  could  not  make  a  carriage  road  to  come 
out  into  Burlington'Street,    The  defendant's  land,  therefore, 
abutted  on  the  king^s  highway,  it  was  immaterial  whether  on 
the  side  or  the  end  of  it ;  and  he  had  a  right  to  make  an  open- 
bg  in  his  fence,  and  come  out  and  use  the  way  without  obstruc- 
tioQ.    Although  the  commissioners  of  the  pavement  had  never 
paved  this  street,  it  is  by  no  means  a  consequence  that  it  was 
not  a  common  highway  ;  for  the  paving  acts  leave  a  certain 
number  of  streets  called  optional  streets,  t .  e.  giving  the  inha- 
bitants an  option  for  each  to  pave  his  own  pavement  on  his 
own  side;  and  until  they  unite  to  call  on  the  commissioners  to 
pave  the  street  for  them,  the  commissioners  have  no  authority. 
[MansfieldjC.  J.     Supposing  the  doctrine  of  the  Foundling 
case  to  be  sound,  it  comes  to  this  question;  when  is  it  necessary 
to  put  Dp  a  bar  in  order  to  prevent  the  land  being  dedicated  to 
thepablic?     Some  of  these  houses  were  built  twenty  or  thirty 
yean  ago:  the  street  gradually  grew  larger;  perhaps  it  is  now 
all  built;  but  it  never  was  completely  paVed.    There  was  evi- 
fcnce  that  the  ground  was  very  uneven :  it  had  been  excavated. 
There  was  no  evidence  that  any  creature  ever  came  into  this 
itreel  but  for  the  purpose  of  going  to  one  of  these  houses ;  and 
if  be  had,  the  question  would  still  have  remained,  whether  he 
had  a  right  so  to  de.     Heathy  J.     If  usage  is  evidence  of  dedi- 
^tioD,how  can  you  carry  the  dedication  further  than  the  usage  ? 
And  the  evidence  does  not  prove  an  usage  to  pass  on  any  fur- 
ther, only  to  the  end,  and  back  again.     Chambrej  J.     The 
nsage  proved  is  an  usage  to  go  down  to  the  end.     If  there  is  a 
fpece  between  the  houses  and  the  extremity,  however  small,  it 
will  suffice.     A  public  road  differs  from  a  private  road  in  this: 
yon  may  make  an  opening  in  your  fence,  and  go  into  it  in  any 
part  of  the  length  of  the  public  road,  or  at  the  end ;  but  in  a 
private  road  you  must  go  in  at  the  usual  and  accustomed 
part.    I  cannot  at  all  distinguish  this  case  from  the  Foundling 
Hospital  case.] 
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The  Court  granted  a  rule  nisi. 

Lens  J  Serjt.  in  Hilari/  term  1813,  shewed  cause  against  thi9 
rule«  He  relied  on  the  fact  that  the  pavement  of  John-street 
had  never  been  completed,  as  distinguishing  this  case  from  that 
of  the  Rugby  Charity  v.  Merry  weather.  But,  admitting  that 
this  land  was  to  a  certain  degree  and  quoad  hoc  to  be  considered 
as  dedicated  to  the  public,  although  more  properly  speaking  it 
was  a  mere  licence  to  have  access  to  those  houses  for  all  neces- 
sary purposes  of  the  inhabitants,  yet  that  differed  much  from 
a  general  public  way:  the  extent  of  the  right  could. only  be 
commensurate  with  the  extent  of  the  usage  proved ;  the  evi- 
dence was  only  of  usage  in  one  direction,  for  persons  coming 
from  the  eastern  end  of  the*  street  to  the  houses ;  which  user 
only  extended  as  far  as  the  last  door  on  each  side  of  the  way, 
and  the  plaintiffs  hadgiven  up  nomore  of  the  use  and  enjoyment 
of  their  land  than  what  was  necessary  for  the  convenience  of 
the  inhabitants  of  those  houses ;  but  the  barrier  which  the 
plaintiffs  had  erected  was  placed  beyond  all  that  they  had 
built  and  paved.  To  authorize  the  act  of  the  defendant,  it  was 
necessary  that  the  way  should  extend  beyond  the  entrance  of 
the  last  bouses  to  the  very  last  filum  of  the  plaintiffs'  land, 
otherwise  the  defendant's  land  would  not  adjoin  the  highway. 
No  inference  arises  favourable  to  the  defendant  from  the  cir- 
cumstance of  the  plaintiff's  not  having  maintained  a  fence  across 
the  end  of  the  street  within  their  own  land  ;  for  until  the  de- 
fendant pulled  down  his  wall,  the  plaintiffs  had  the  benefit  of 
it;  and  so  long,  therefore,  the  plaintiffs  had  no  inducement  to 
erect  a  fence  on  their  own  land,  because  it  was  not  necessary 
for  securing  their  several  enjoyment  of  it. 

Shepherd^  in  support  of  his  rule.  There  is  no  such  thing  as 
a  highway  quoad  hoc;  there  are  only  two  sorts  of  way,  public 
and  private :  if  this  be  a  way  only  for  persons  who  go  to  those 
houses,  it  is  a  private  way,  not  a  highway.  A  person  dedicat- 
ing the  greater  part  of  his  land,  as  a  street,  to  the  public  use, 
may,  if  he  will,  reserve  a  part;  the  plaintiff's  would  have  done 
so,  if  they  had  previously  put  up  an  interior  fence,  to  protect 
a  part  of  the  land,  as  in  Holland  \.  Johnson^  coram  Chambre^J,^ 
where  Sir  W.  Pulteney  had  put  up  a  fence  on  his  own  ground, 
and  preserved  it  so  that  the  owner  of  the  adjoining  ground 
might  come  up  to  it,  but  not  go  over  it.  There  is  herein  a 
circumstance  which  is  very  strong  to  shew  that  the  plaintiffs 
meant  to  dedicate  the  land  to  the  publics  that  they  have  built 
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(he  party-wall  of  their  end  house  half  on  the  dcrendanf  s  ground, 
which  it  may  be  inferred  they  would  never  have  done,  if  they 
kad  not  intended  the  street  to  be  continued  over  the  defend- 
ant's land;  and  if  they  intended  that,  they  necessarily  intend  d 
to  mak^  ./oA/i-jpfr^^^  a  public  street.  [^  Mansfield ^  C,  J .  That 
was  only  what  a  witness  stated  by  inference ;  he  did  not  state  it 
as  a  fact:  it  was  not  that  he  knew  the  ancient  state  of  the 
ground ;  bat,  from  lines  and  measures  that  he  took,  he  supposed 
it  to  be  8o.  Perhaps  the  line  of  fence  was  not  straight.]  All 
the  evidence  there  is  of  any  dedication  of  this  land,  applies 
qaally  to  all  the  land  up  to  the  extreme^/i/m  of  the  plaintiffs* 
property,  as  it  does  to  the  eastern  part ;  and,  therefore,  the 
plaintiffs  are  too  late  in  building  this  interior  fence  when  the 
defendant  pulls  down  his  fence.  Lord  Kenyon^  C.  J.  observed, 
in  the  Foundling  Hospital  cRfie^  that  if  a  man  wishes  not  to  de- 
dicate his  land  to  the  public,  he  maj  put  up  a  bar  to  denote  it. 
Rex  V.  Lloj/d.  [^Mansfieldy  C.  J,  and  Gibbs^  J.  observed  that 
that  was  a  case  of  thoroughfare,']  That  circumstance  makes 
no  difference,  except  that  more  persons  go  through  a  thorough- 
&rethan  enter  a  cut  de  sac.  [^Mansfield^  C.  J.  Exclusive  of 
the  plaintiffs  and  defendant,  the  other  inhabitants  of  these 
houses  are  to  be  considered:  thej  may,  perhaps,  like  that  this 
should  be  a  public  way;  but  certainly  it  is  a  very  different 
thing  to  the  inhabitants  of  a  street,  whether  the  street  is  public 
or  private;  the  plaintiffs  would  have  done  a  thing  very  wrong, 
if  they  had  dedicated  to  the  public  the  land  of  their  street,  in 
which  their  tenants  have  an  interest,  without  the  tenants' 
consent.] 

Cur.  adv,  vull. 

On  this  day  the  Judges  delivered  their  opinions  seriatim. 

G[BBS,  J.  first  stated  the  case:  the  result  of  which  he  said 
was,  that  the  defendant  put  up  a  fence  to  prevent  persons  from 
passing  through  the  street  into  his  ground,  and  from  passing 
from  the  defendant*s  ground  into  the  plaintiffs*.  The  defendant 
^ing  about  to  remove  his  fence,  the  plaintiffs  themselves  put 
^fcnce  there.  The  plaintiffs  complain  of  the  defendant's  break- 
ing it  down,  and  using  the  plaintiffs'  soil  as  a  highway.  The 
^^fendant  says  that  the  plaintiffs  had  dedicated  it  to  the  pul)lic. 
Aether  they  have  or  not  is  a  question  depending  on  the  time 
sod  the  nature  of  the  enjoyment  which  persons  h^ve  had  of  the 
passage  over  the  land.  I  will  not  enter  into  the  question 
wliether  sacb  a  street  as  this  can  or  not  be  said  to  be  so  dedi- 
cated 
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1813.  cated  to  the  public,  that  a  person  havings  opposed  such  an  ob- 
struction as  this  to  the  passage  oF  the  subjects  up  to  a  certain 
time,  can,  after  a  time,  withdraw  that  obstruction,  and  insist  on 

Hadden.  ^  passage  through  from  his  own  adjoining  land,  and  use  the 
street  as  a  highway.  There  can  be  no  doubt  that  if  a  man  had 
erected  a  rail  at  the  extremity  of  his  land  against  the  land  of 
another,  he  might  thereby  restrain  others  from  passing;  if  be 
had  drawn  a  thread  there,  it  would  have  done.  Why  it  should 
be  necessary  to  put  a  rail,  or  any  thing  there  at  all,  is  what  I 
cannot  understand.  But  I  do  not  go  on  that  ground ;  let  it  be 
remembered,  that  here  the  paving  is  not  completed.  In  all  the 
cases  where  it  has  been  held  that  there  has  been  a  dedication 
of  a  way  to  the  public,  there  has  been  a  considerable  space  of 
time  of  user,  as  a  material  ingredient:  in  one  of  the  roost  lead- 
ing cases,  that  of  the  Foundling  Hospital^  11  EasUSJb.  n., 
Lord  Kenton  treats  that  as  a  very  material  ingredient;  there 
he  thinks  eight  years  is  a  suflScient  time  to  presume  that  derelic- 
tion.    He  says  in  one  case  six  years  were  held  sufficient ;  and 

[  136  ]  though  the  same  time  is  not  necessary  to  dedicate  a  highway  as 
is  required  to  establish  a  right  of  possession  to  land  against  an 
hostile  claim,  yet  time  is  an  ingredient.  Now  in  this  case  I 
think  there  is  not  time  enough  to  presume  a  dedication.  The 
foot-pavement  was  finished,  the  horse- way  was  not  completely 
finished ;  there  had  been  a  negociation  for  opening  it,  and  that 
had  gone  oBT.  The  owners  of  the  land  had  a  right  to  say  that 
this  should  not  be  used  as  a  common  highway,  but  only  as  an 
occupation  way.  I,  therefore,  think  the  plaintiflb  are  entitled 
to  maintain  their  verdict. 

CuAMDRE,  J.  Thafacts,  as  I  collect  them,  and  on  which 
I  form  my  opinion,  are  these.  The  place  is  called  John'Streel; 
it  crosses  OiarIoUe»streetj  and  is  continued  beyond  it  as  far  as 
the  ground  that  belongs  to  the  defendant.  It  is  completely  con- 
tinued thither;  and  one  of  the  houses  is  built  projecting  a 
little  way  into  the  defendant's  land.  This  land  was  formerly 
garden  ground;  and  there  is  no  intermediate  ground  between 
the  plaintiffs'  land  and  the  ground  of  the  defendant.  Twenty- 
three  years  ago  Ditchman,  the  plaintiffs'  tenant,  began  to  build 
houses ;  only  three  houses  were  first  built :  they  were  at  the 
end  next  to  the  Curtain-road;  persons  began  soon  to  build  more 
houses,  and  they  shortly  extended  the  buildings  up  to  the  de- 
fendant's ground.  The  evidence  as  to  paving  is  very  loose^ 
and  not^  I  think,  material,  for  it  is  not  necessary  that  a  public 

way 
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way  should  be  paved;  it  is  taken  as  if  the  street  were  paved 
close  ap  to  the  defendant's  ground.    One  witness  thinks  it  was 
paved  up  to  the  defendant's  wall  on  one  side,  but  speaks  with 
no  certainty ;  another  says  he  paved  it  quite  close  to  the  de- 
fendant's pales:  another  says,  John-street  has  been  built  19  or 
20  years;  it  is  an  open  public-street;  all  people  went  at  their 
pleasure;  it  is  paved  up  to  the  defendant's  wall,  lighted,  watched, 
and  paved  at  the  public  expence,  cleansed  by  the  public  sca- 
venger; and  he  had  never  heard  of  any  interruption  given  to 
any  person  going  there :  horses,  carts,  and  drays,  go  there* 
The  parish  surveyor  has  directed  the  removal  of  nuisances 
there.     It  is  treated  for  nineteen  year»  together  in  all  respects 
like  a  public  way.     One  witness  says  that  the  last  house  is  con« 
tinned  four  and  a  half  inches,  which  is  half  the  thickness  of  a 
party-wall,  into  defendant's  land,  which  is  contended  to  indi- 
cate an  intention  of  the  plaintiffs  to  have  the  row  of  buildings 
continued  and  prolonged  into  defendant's  land.     It  so  conti- 
nues till  within  a  year  before  the  action  brought,  when  the  de- 
fendant, intending  to  continue  the  street  over  his  own  land, 
pulls  down  his  fence  to  get  at  the  way.    The  plaintiff'^,  seeing 
the  defendant  pull  down  his  wall,  erect  a  fence  at  the  extre- 
mity of  their  own  land,   which  was  before  open  to  the  public, 
and  the  defendant  pulls  it  down,  and  the  plaintiffs  bring  this 
action;  and  the  question  is,  whether  the  defendant  is  justified 
in  what  he  has  done.    I  am  of  opinion  that  this  land  is  a  public 
highway;  it  is  a  street,  and  a  street  is  laid  down  to  be  a  high- 
way.  Parish  officers  interfere  and  govern  it.     I  think  public 
coDfenience  requires  it  should  be  so.     No  particular  time  is 
necessary  for  evidence  of  a  dedication  :  it  is  not,  like  a  grant, 
presumed  from  length  of  time.    If  the  act  of  dedication  be  un« 
^oivocal,  it  may  take  place  immediately  :  for  instance,  if  a 
man  builds  a  double  row  of  houses,  opening  into  an  ancient 
^reet  at  each  end,  making  a  street,  and  sells  or  lets  the  houses, 
tbalis  instantly  a  highway.     It  was  said  at  the  bar,  just  hinted 
at,  but  not  relied  on,  that  there  could  be  no  highway  in  a  cul 
desac;  and  that,  supposing  there  might  be,  there  was  in  the 
present  case  no  evidence  of  dedication.    Now  this  is  in  a  large 
town :  the  inconvenience  of  making  it  a  private  right  of  way 
attached  to  singular  the  houses  in  a  cul  de  sac  would  be  very 
great  indeed.     If  it  be  such,  every  one  who  goes  into  this  street 
is  a  trespasser,  unless  he  goes  as  servant  to  the  occupier  of  one 
of  the  houses;  he  must  defend  himself  by  finding  out  who  ha^ 
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1813.        the  fee^  and  pleading  a  justification  by  deriving  title  under 

'  him:  or  rather,  he  could  not  justify  at  all;  it  would  be,  as 

^  Lord  Kenyon  says,  a  trap  to  make  persons  trespassers.     The 

Hadden.  situation  of  Queen-square^  Bloomsburi/^  has  been  mentioned  ; 
that  streng^thens  my  argument.  There  is  a  public  thoroughfare 
through  Ormond-str^ety  Devonshire-street^  and  Gloucester^streei^ 
all  on  the  Southern  end ;  but  the  North  part  is  a  cul  de  sac. 
If  it  were  as  supposed,  the  tenant  in  fee  of  either  of  those 
houses  could  not  take  a  walk  round  the  square;  he  has  only  a 
way  to  his  own  house  and  back ;  if  he  went  further^  he  would 
trespass  on  his  neighbours.  This  fence  was  erected  originally 
by  the  defendant,  as  a  defence  between  the  two  gardens  ;  and 
was  afterwards  continued  to  prevent  trespasses  on  the  defencf- 
ant's  garden  from  the  street.  The  plaintiffs  might  have  put 
up  a  bar  on  the  slightest  obstruction,  and  prevented  the  street 
from  reaching  to  the  extremity  of  their  ground;  and  that  would 
have  prevented  the  dedication.  There  is  not  one  circumstance 
in  the  Hugbt/  case  which  does  not  apply  to  this  case :  there  is 
a  slight  error  in  the  report  in  stating  that  it  was  no  thorough- 
fare by  reason  that  houses  were  built  across  at  the  end.  There 
were  no  houses  at  the  end.  I  have  the  briefs  on  both  sides : 
I  was  in  the  cause  ;  the  profession  was  satisfied  with  the  deci- 
sion :  the  counsel  for  Rugbr/  were  not  only  satisfied,  but  pre- 
dicted the  event,  and  accounted  for  it  on  the  principle,  that  the 
Rvghy  Charitj/  had  gone  to  the  extremity  of  their  ground, 
and  the  Foundling  Hospital  might  go  from  the  extremity  of 
their  ground  into  the  plaintiff's  ground  without  a  trespass,  and 
might  use  it  as  a  high  road.  The  premises  had  indeed  been 
in  lease  till  within  the  last  eight  years  ;  and  during  those  eight 
yearn,  or  great  part  of  them,  there  was  a  negociation  :  but  that 

[  139  ]  which  was  only  between  the  plaintiffs  and  the  defendants  was 
held  insufficient  ta  bar  the  public,  who,  in  the  mean  tiipe,  were 
freely  using  the  way.    On  that  record  there  was  not  only  an 

"  issue  on  the  highway,  but  several  issues  on  the  prescriptive 

right  of  the  Foundling  Hospital,  What  Lord  Kenyon  says  of 
the  right  of  the  Foundling  Hospital  relates  to  that  claim,  for 
which  there  was  no  foundation,  the  Foundling  Hospital  having 
been  just  then  before  treating  with  the  Rugby  Charity  for  the 
purchase  of  a  way;  and  the  verdict  was  taken  against  the 
Foundling  Hospital  on  those  issues.  Lord  Kenyon  goes  on 
the  fact  that  the  public  had  had  the  free  use  of  the  way  up  to 
the  extremity  of  the  plaintiffs'  land  abutting  on  the  land  of  the 

Foundlinf^ 
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Foundling  Hospital;  and  that  it  was,  therefore^  too  late  for  the 
plaintiffs  to  resume  it.  There  was  a  period  of  eight  years* 
nse.  If  time  be  material,  eight  years  is  not  time  sufficient  to 
presume  a  grant :  but  if  time  be  material,  in  this  case  the  time 
18  much  longer,  18  or  19  years,  during  whrch  this  street  has 
been  used  as  a  public  way  iii  all  respects,  except  that  it  is  not 
a  thoroughfare ;  but  no  time  is  requisite  to  an  act  which  takes 
place  immediately.  The  jury,  in  the  Foundling  Hospital  case, 
Ibund  a  verdict  for  the  defendant,  which  was  acquiesced  in ;  and 
Dnder  that  decision  large  sums  have  been  expended,  and  the 
town  much  improved.  Other  mischiefs  which  would  arise  here 
are,  that  persons  would  make  such  a  doctrine  an  instrument 
of  great  extortion,  in  which,  though  our  law  does  not  interfere, 
the  laws  of  certain  other  countries  do ;  and  justice  and  good 
con8cience,and  public  benefit,  require  that  such  practices  should 
not  be  &voured.  I  am,  therefore,  of  opinion  that  the  verdict 
ought  to  be  for  defendant. 

Heath,  J.    There  are  two  questions  in  this  case ;   first, 
whether  there  has  been  any  dedication ;  secondly,  whether  this 
plate  is  made  a  common  highway.    First,  I  am  of  opinion 
there  is  no  evidence  here  of  a  dedication.    No  act  is  necessary 
on  the  part  of  the  owner  of  land,  while  his  work  is  unfinished, 
to  evince  that  under  these  circumstances  he  does  not  dedicate 
his  property   to  the  public.     We  know  that  in  dedicating 
churches  and  church-yards,  and  anciently  temples,  there  is, 
after  the  work  is  completed,  a  formal  act  of  dedication.    I  think 
here  by  analogy,  that  not  only  until  the  work  is  completed,  but 
until  the  owner  has  shewn  some  intention  of  dedicating  the 
soil  to  the  public,  his  right  continues  of  putting  up  a  bar  and 
exclading  them ;  otherwise  the  building  of  every  house,  and 
laying  out  a  way  to  it,  would  establish  a  public  way.    jiffectus 
iws  homen  imponit  operi  iuo.     No  feet  in  this  case  shews  that 
the  owner  meant  to  give  the  public  any  right  over  this  land, 
l^yond  a  right  of  passage  to  the  respective  houses.    The  right 
P^eji  18  only  a  right  to  each  house ;  and  as  to  idle  people  going 
^ere,  that  ought  to  make  no  difference  at  all.  Hawk*  P.  C. 
^ooi  /,  c.  76.  #.  1.  "  A  way  to  a  parish-church,  or  to  the  com- 
^n  fields  of  a  town,  or  to  a  private  house,  or  perhaps  to  a 
Tillage,  and  which  terminates  there,  and  is  for  the  benefit  of 
^particular  inhabitants  of  such  parish,  house,  or  village  only, 
^y  be  called  a  private  way,  but  not  a  highway,  because  it  be* 
loDgeth  not  to  all  the  king's  subjects^  but  only  to  some  parti- 
cular 
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cular  persons,  and  each  of  which,  as  it  seems,  may  have  an  ac« 
tion  on  the  case  for  a  nuisance  therein.'^  The  authorities  be 
cites  are  exactly  in  point : — is  then  a  nisi  prius  decision  to  over- 
turn the  ancient  established  law  of  the  land  ?  I  can  easily  ac« 
count  for  acquiescence  in  that  decision ;  each  party  wad  trying 
it  at.his  own  expence,  and  neither  could  benefit  by  it.  The 
bar  in  the  Rugby  case  was  at  the  extremity,  not  at  the  entrance, 
of  the  street.  The  ancient  form  of  indictment  always  shewed 
both  the  termini  of  a  public  highway,  and  the  reason  was,  that 
if  the  way  did  not  lead  from  town  to  town,  it  was  not  a  high- 
way. How  then  can  a  street  like  this,  which  is  ho  thorough- 
fare, be  deemed  a  public  highway  ?  For  these  reasons  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  recover. 

Mansfield,  C.  J.     I  am  of  opinion  the  plaintiff's  are  enti- 
tled to  recover,  and  that  this  did  not  amount  to. what  is  called 
a  dedication  : — a  person  lets  land  to  other  persons,  who  build 
houses  on  building  leases,  which  is  just  the  same  thing  in  effect 
as  if  he  had  built  them  himself;  a  few  housed  ar^  built  first, 
and  the  work  proceeds  until  they  are  built  up  to  the  defend- 
ant's ground.    There  must  be  a  way  to  these  houses ;  and  the 
carts  and  carriages  which  went  there  went  only  to  these  houses; 
and  could  go  no  where  else,  because  of  the  wall  at  the  end. 
Now  it  is  admitted,  that  if  the  plaintiffs  themselves  had  built 
another  wall  at  the  extremity,  their  rights  would  have  been 
safe ; — but  what  diff*erence  could  that  have  made  as  to  the  use 
of  the  street?    Persons  could  still  go  to  the  end  of  it,  and  that 
wall  would  not  have  interfered  with  them.    As  to  the  paving, 
lighting,  cleansing,  and  watching,  every  parish  in  London  now 
has  an  act  of  parliament,  as  I  suppose  this  had;  therefore,  every 
thing  would  have  been  done  which  has  been  done,   though 
there  were  no  idea  of  a  dedication  to  the  public,  and  although 
the  plaintiffs  had  built  a  wall  on  their  own  land  before  they 
built  the  first  house.     1  had  at  the  trial,  and  have,  therefore, 
still,  a  great  difficulty  to  see  any  good  reason  why  the  plaintiffs 
should  build  another  fence,  while  there  was  a  fence  already 
there.     Suppose  there  had  been  a  house  there,  or  a  hedge,  or 
the  strongest  wall  possible,  what  difference  would  it  make? 
Lord  Kenyon  and  my  Brother  Chambre  say,  this  would  be  a 
snare  for  trespassers.     I  think  not.     While  it  was  open  with- 
out any  notice  affixed  not  to  come  there,  1  think  its  being  open, 
and  inviting  persons,  would  support  a  plea  of  licence.    A  t  least^ 
I  think^  to  support  any  thing  like  a  dedication^  it  must  b^ 
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fioisbed  as  a  perfect  street.    Now  this  was  not  such :  a  witness 
named  Sumptfr  proved,  that  though  the  footway  on  each  side 
was  complete  to  the  end,  the  horseway  was  paved  only  half 
the  way.    I  think  that  a  street  cannot  be  held  to  be  finished 
unless  paved.     Certainly  it  would  not  be  ver)'  convenient.    I 
therefore  think  this  street  never  was  dedicated  to  the  public  ; 
and  I  do  not  know  that  if  it  were  a  public  street  perfected, 
that  it  is  therefore  a  public  way  for  all  purposes :  all  that  per- 
sons can  require  is  a  right  of  passing  ;  and^  as  at  present  ad- 
vised, I  do  not  know  that  persons  coming  with  horses  and  car- 
riages to  exercise  for  their  recreation  round  a  square,  and 
breaking  up  the  pavement,  have  a  right  to  do  it,  or  that  they 
would  not  be  trespassers,  after  notice  to  abstain.     But  it  is 
not  necessary  to  moot  that  here.     No  one  can  respect  Lord 
Kenyan  more  than  I  do;  but  I  always  thought,  as  to  the  Rugbj/ 
case,  there  was  reason  to  doubt  that.     I  never  could  discover 
when  the  dedication  began  :  he  says,  that  during  the  lease  there 
was  no  dedication,  but  that  eight  years^  acquiescence  afterwards 
were  sufficient:  he  says,  that  in  another  case  six  years  were 
held  to  be  enough,  not  naming  the  case;  if  six,  why  not  one? 
why  not  half  a  year?     It  would  then  become  necessary  for 
erery  reversioner  coming  into  possession  of  his  estate  after  a 
lease,  instantly  to  put  up  fences  all  round  his  property,  to  pre- 
vent dedication.     It  is  a  different  question,  whether  if  there 
had  been  at  an  early  period  any  intimation  of  an  intention 
of  the  defendant  to  pull  down  his  fence,  and  make  a  thorough- 
fiireto  the  end  of  the  world,  it  would  have  been  incumbent  on 
the  plaintiffs,  in  order  to  prevent  the  public  right  from  attach- 
ing;, to  put  up  another  fence:  but  no  such  notice  having  been 
given,  I  do  not  think  it  was  necessary  for  the  plaintiff's  so  to 
do.    It  is  insinuated  that  this  was  an  attempt  of  the  plaintiffs* 
to  extort  a  sum  for  passing  over  this  way :  but  I  think  the  plain- 
tiSi  would  not  act  handsomely,  if  legally,  if  for  any  price, 
without  the  consent  of  their  tenants  the  inhabitants  of  these 
houses,  thej  should  agree  to  its  becoming  a  public  way ;   for 
there  are  many  conveniences  attending  a  private  cul  de  sac^  of 
which,  having  so  let  it  to  them,  the  lessors  have  no  right  to 
deprive  them.    For  these  reasons  I  am  of  opinion  that  the 
▼erdict  for  the  plaintiffs  ought  to  stand,    and  that  the  rule 
Nstbe 
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^  Sir  Charles  Brisbane,  Knt.  t.  Dacres,  Widow,  E 

"•^  '  of  Admiral  D ACRES. 


It  is  niegni  for  fTTlHIS  was  an  action  of  assumpsit  for  money  ha 
ofone™? hu  JL  ceived,  to  which  the  defendant  pleaded  the  gener 
^4TMocar?y  and  at  the  trial  of  the  cause  before  Mansfield,  C.  J.,  at 
«">  bmird her,^  sittings  within  Hilary  term,  1813,  a  verdict  was  four 
bullion  of 'pri'    defendant,  subject  to  the  opinion  of  the  Court,  on  the  1 

▼ate  merchantf ,  ^  * 

without  afi        case. 

2n**aIithoHty  *!"  ^^^  Y^ar  1804,  J.  R.  Dacres,  Esq.,  the  defeudai 

competenuo     \q^    ^^s  appointed  commander-in-chief  of  his  Majes 

command  hina  '  ri  j 

to  perform  thsit  and  vessels  on  the  Jamaica  station ;  and  before,  an 

service 

If  a  person  time  of  the  sailing  of  H,  M.  S.  the  Areihusa,  as  he 
iedgeof*d^c  mentioned,  phe  was  under  the  command  of  Admira 
facts,  but  under  gg  ^y^zh  commander-in-chief ;  and  while  she  continu 

a  mistake  as  to  ,  ^  ' 

the.iaw«pajs  such  his  command,  he,  in  the  month  of  April,  J  80S, 
claiming  it  as  a  the  plaintiff*,  (who  was  then  captain  or  commander  of 
wSich^c'was  t^usa^  then  Ijing  oflF  Jamaica^)  to  receive  on  boari 
notcompeiiabie  700,000  dollars  beloni^infi:  to  £:overnment,  and  proc 

to  pay,  he  can-  '  m  .       /*•    • 

not,  upon  dis-  the  Same  to  Portsmouth.     The  plaintiff,  in  pursuance 

b?s^?ega?ri^ht  Under  that  order,  received  the  dollars  on  board,  and 

it  bicTthCTc  and  delivered  them  at,  Portsmouth.    The  Arethusa, 

being  nothing  ^q  her  SO  Sailing:,  also  received  on  board  1,550,000  d< 

against  con-  ....  .  .      .   , 

•aence  in  the  longing  to  private  individuals,  which  the  plaintiff  cau* 

retainfuiTtt.*  delivered  at  the  fi«wA*  o/'jBwg-fawrf,  for  the  use  and  1 

of  aking'l^hlp  *^^  persons  to  whom  X\\ey  were  consigned,  in  confc 

brought  home  i,ills  of  lading;  sig^ned  by  him  for  such  delivery.     The 

in  ber  public  o      o  «^  •^ 

treasure  upon  on  the  third  day  o(  November,  1808,  received,  through 

sememe,  and  from  the  Bank  of  England,  for  the  freight  of  tlie 

dividuab*for°"  ^^^lars  belonging  to  private  individuals,  the  sum 

bisownemo-  18^,  5d,    The  plaintiff*  also,  throuo;h  his  agent,  on  the 

lument;  he  '  ,o/\/i  in  i  •  •         *     / 

received  freieht  01  March  1809,  received  from  his  majesty  s  treasur)' 
fSidove'/^one-   freight  of  the  dollars  belonging  to  government,  th 

third  uf  it, 

according  to  an  usage  heretofore  established  in  the  navy,  to  the  admiral  under  whose 
«ailcd.  Discovering  that  the  law  does  not  compel  captains  to  pay  to  admirals  oncthird  oi 
the  captain  brought  an  action  for  money  had  and  received,  to  recover  it  back  from  the  a 
(wtrix.  Held,  that  he  could  not  recover  back  the  private  freight,  because  the  whole  of  tba 
was  illegal ;  nor  the  public  freight,  because  he  bad  paid  it  with  full  knowledge  of  the  facts 
ignorance  of  the  law,  and  because  it  was  not  against  conscience  for  the  executrix  to  rt 
three  against  CAam^re,  J« 
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50/.  net,  by  virtue  of  the  following  warrant :  "  George  Rex. 
)orwill  and  pleasure  is,  that  out  of  any  money  in  your  hands 
bat  may  be  imprested  to  you  for  this  service,  you  do  issue  and 
17,  or  cause  to  be  issued  and  paid  to  our  trusty  and  well-be- 
)fed  Sir  Charles  Brisbane^  or  his  assigns,  the  sum  of 
50/.  without  deduction  and  without  account,  which  we  are 
incioasly  pleased  to  ^llow  him  for  freight  of  specie,  conveyed 
ff  bim  on  board  our  ship  Arethusoy  from  Jamaica  to  Ports* 
math :  and  this  shall  be  as  well  to  you  for  making  the  said 
lyment,  as  to  the  commissioners  for  auditing  our  public  ac- 
ooats,  as  all  others  concerned  in  passing  your  said  accounts,  for 
lUowiDg  the  same  thereupon,  a  sufficient  warrant.  Given  at 
iLJames^s^  November  15,  1808.  By  his  majesty's  command^ 
W,  Brodericfcj^  Sp.  Perceval,  W.  S.  Bourne.  To  the  paymaster 
[eoerel  of  guards,  garrisons,  and  land  forces.  Sir  C  Brisbane 
SOtL,  for  freight  on  specie  conveyed  by  him  from  Jamaica  to 
Portsnumtk.^^  When  an  order  is  so  given  by  an  admiral  com* 
Budiog  in  chief  to  a  captain,  the  latter  acts  under  the  command 
oftbe  admiral,  and  not  under  a  separate  admiralty  order;  and  the 
Ardhusa  was  dispatched  on  this  service  by  Admiral  Dacresj  and' 
during  the  whole  of  such  service  was  acting  under  his  orders. 

The  case  then  stated  the  usage  of  the  navy,  with  respect  to 
piyment  of  freight  on  the  carriage  of  bullion,  previous  to  the 
year  1801,  the  discontinuance  of  it  in  that  year,  the  corres- 
poadence  between  the  Secretary  of  the  Admiralty  and  the  Se-^ 
cretary  of  the  Treasury,  which  took  place  in   1807,  and  the 
trdereof  the  Lords  of  the  Admiralty  made  thereupon,  in  the 
ftoe  terms,  as  the  same  are  detailed  in  the  case  of  Montague  v. 
Jamicrin,  ante,  Vol.  IV.  446.     The  case  further  stated  that, 
tince  the  making  of  such  order,  the  captains  of  his  majesty's 
Htj  have  constantly  received  the  allowance  therein  mentioned 
far  conveying  public  money;  and,  according  to  the  usage,  had 
ken  required  to  pay,  and  had  paid,  as  well  one-third  thereof, 
ttilso  one-third  of  the  freight  for  conveying  private  money,  to 
Ik  commander  in  chief,  under  whose  command  they  were ; 
*od  that  in  the  present  case  the  sum  of  2j00/.  was  on  the  ^d 
^  Natember  1808,  paid  by  the  prize  or  navy  agent  of  the 
pliiotiff,  (by  whom  the  same  had  been  previously  received,)  to 
^lite  Admiral  Dacres,  on  account,  and  in  part  payment  of  one- 
^  of  the  freight  of  the  money  so  conveyed  by  the  Arethusa, 
(duub  to  say,)  the  sum  of  2479/.  12;.  9(/.,  for  one-third  of  the 
^jgbt  of  the  private  money,  and  the  sum  of  SO/.  7;.  St/.,  resi- 
due 
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1813*  due  of  the  3500/.,  on  account,  and  in  part  of  one-third  of  the 
freight  of  the  public  money,  so  conveyed  by  that  ship ;  which 
payment  was  made  on  the  behalf,  and  account,  and  with  the 

DJLGAX8*  sanction  of  the  plaintiflT,  with  knowledge  of  the  circumstances 
before  stated,  but  under  an  idea  of  a  right  in  the  admiral  to  a 
third  of  such  freight,  on  the  ground  of  the  beforementioned 
usage ;  and  for  the  recovery  of  which  sum  of  2500/.,  the  pre* 
sent  action  was  brought.  The  question  for  the  opinion  of  the 
Court  was,  whether  under  the  circumstances  stated  the  plain- 
tiflf  was  entitled  to  recover :  if  he  was,  the  verdict  was  to  be 
entered  for  the  plaintiff*,  for  such  sum  as  the  Court  should' 
direct;  and  if  not,  the' present  verdict  for  the  defendant  was 
to  stand. 

Best^  Serjt.,  for  the  plaintiff*,  in  Easter  term  1813,  contended 
that  he  was  entitled  to  recover  back  as  well  the  proportion  of 
the  private  as  of  the  public  freight,  which  he  had  paid  over. 
The  circumstance  that  the  plaintiff  has  paid  over  this  money^ 
with  a  knowledge  of  all  the  facts,  will  not  prevent  him  from  re* 
covering  now,  if  he  could  resist  making  the  payment  in  case 
the  money  were  still  in  his  hands;  for  this  payment  being  made 
under  the  circumstances  of  a  supposed  legal  custom,  prevalent 
in  the  navy,  will  not  be  considered  as  a  mere  voluntary  pay- 
ment. The  rule  laid  down  in  the  case  of  Bilbie  v.  Lumteyy  2 
East.  469.  is  much  too  narrow,  is  contradicted  by  previous  de- 
cisions, and  is  not  warranted  by  the  case  of  Lowrtf  v.  BouT" 
dieuy  Doug.  467.,  to  which  Lord  Ellenborough^  C.  J.  refers. 
It  was  a  case  where  100/.  had  been  paid  by  an  underwriter 
upon  a  total  loss  after  concealment  by  the  assured  of  a  material 

r  147  1  letter,  with  a  subsequent  knowledge  of  the  contents  of  the  let- 
ter; and  Lord  Ellenborough  said,  the  only  case  where  it  had 
been  held  that  money  paid  with  a  knowledge  of  the  facts,  but 
in  ignorance  of  the  law,  could  be  recovered  back,  was  that  of 
Chatfield  v.  Paxton^  note  ibid.  But  that  is  not  so.  The  rule 
in  all  the  previous  cases  is,  it  shall  not  be  recovered  back,  if  it 
be  consistent  with  honour  and  conscience  to  retain  it ;  but  other- 
wise it  shall.  [^Gibbsy  J.  The  principle  has  always  been  this, 
whenever  the  money  has  been  paid  in  consequence  of  a  de- 
mand, as  of  a  right ;  then,  although  the  demand  was  unfounded, 
the  payment  cannot  be  recovered  back.  There  is  a  case  of 
money  paid  under  distress,  for  standings  in  a  market;  though 
the  party  had  no  right  to  distrain,  the  money  could  not  he  re- 
covered back.]    Those  are  cases  where  a  man  is  called  upon  to 
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pay  by  compulftion  :  this  is  a  voluntary  payment*     [^Gibbs^  J.        1815. 
We  must  take  this  payment  to  have  been  made  under  a  de- 
mand of  right.]     Bilbie  v.  JLumley  is  the  only  case  which  de- 
ckles that  money  paid  which  it  is  against  conscience  to  retain, 
■Bay  not  be  recovered.     Farmer  v.  Arundel^  2  BL  824.     De 
Grey^  C.  J.  says,  "  for  money  paid  by  one  man  to  another 
under  a  mistake  either  of  fact,  or  of  law,  or  by  deceit,  this  ac- 
lion  will  certainly  lie."     [_Alansfield,  C.  J.    That  position  is 
so  lai^,  that  it  would  overturn  all  the  cases.]     Bize  v.  Dick* 
astm  and  Another  J  assignees  of  Burtenshlag^  1  Term  Rep.  286., 
goes  to  the  full  extent  of  the  doctrine  laid  down  by  De  Grey^ 
"C.  J.    There  a  man  having  a  right  to  deduct  655/.,  did  not 
deduct  it,  but  paid  the  whole  of  his  debt,  and  sued  afterwards 
to  recover  what  he ^ ought  to  have  deducted.     luord  Mansfield 
^ys,  the  rule  is,  that  where  money  is  paid   under  a  mistake, 
which  there  was  no  ground  to  claim  in  conscience,  the  party 
may  recover  it  back  again  by  this  kind  of  action.     This  case, 
therefore,  supports  that  of  Farmer  v.  Arundel,  and  carries  the 
principle  as  far  as  De  Grey^  C.  J.,  establishing  that  the  true      [  148  ] 
criterion  is  the  honesty  of  the  case,  and  not  the  knowledge. 
[Heathy  J.     Set-oflT  is  in  favour  of  the  defendant;  and  the  de* 
fendant  may  waive  that  if  he  pleases,  and  bring  his  action  for 
the  debt.]     Lord  Mansfield  does  not  put  it  on  that  ground,  and 
the  bankruptcy  which  had  intervened  had  changed  the  situa* 
tion  of  the  parties,  so  that  the  plaintiff*  could  not  recover  his 
ratiredebt;  as  against  the  assignees  he  could  only  receive  a 
dividend.      It  was  on  the  8th  May  1811,  that  the  case    of 
Montague  v.  Janverin  was  decided  in  this  court.    That  was  an 
action  by  the  admiral  to  recover  hisshare  of  the  freight  of  bul- 
lion; and  that  was  the  first  case  in  which,  to  use  an  expres- 
sion of  the  witness.  Sir  Roger  Curtis,  the  twilight  began  to  be 
l^tin;  this  payment  was  made  before  the  twilight  began  to 
Aiwn.     Briftbane  v.  Dacres  is  a  stronger  case  for  the  plaintiff^ 
ftan  Bize  v.  Dickason;   there  was  no  custom  prevailing  in 
^W  case :  but  here  the  plaintiff^  would,  before  that  decision, 
kave  thought  it  a  breach  of  his  naval  duty,  to  resist  the  pay- 
ment: the  moment  the  court  decided  that  such  a  payment  was 
iiot  consistent  with  law,  this  action  was  brought.    Admitting 
^l^at  money  paid,  which  was  due  in  honour  and  conscience, 
'^liough  the  demand  could  not  be  enforced  at  law,  cannot  be  re- 
covered back.    Admiral  Dacres^s  representatives  have  no  pre- 
tence, either  in  honour  or  in  conscience,  to  retain  one  penny 
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of  this  money :  the  plaintiflf  has  run  all  the  risk,  and  borne  all 
the  responsibility.  Who  then  ought  to  receive  the  money  ?  In 
Hodgson  V.  Fullartotij  C.  P,^  Easter  term  181 S,  the  captain  of 
a  king^s  vessel  was  in  this  court  obliged  to  pay  1500/.  for  dol- 
lars, the  property  of  individuals  which  had  been  committed  t<r 
bis  care  to  bring  home  on  freight,  and  for  which  he  had  signed 
bills  of  lading,  because  they  were  stolen  by  the  crew.  No  ad« 
miral  would  contribute  one  farthing  to  this  loss.  This  monej 
is  earned  by  the  captain's  labour,  and  secured  by  his  responsi- 
bility ;  and  it  is  against  honour  and  conscience  in  the  defendant 
to  retain  the  earnings  of  the  plaintiff.  The  case  o(  Montague 
V.  Janverin  is  directly  applicable  to  all  freight  of  the  publie 
money,  and  it  equally  goes  in  principle  to  all  freight  of  private 
money :  indeed,  the  principle  is  stronger  in  that  case ;  for,  witb 
respect  to  public  money,  there  is  no  temptation  to  detach  ships 
from  their  proper  service,  because  they  are  not  sent  except  where 
the  exigencies  of  the  government  require  it.  But  this  right  is 
puton  a  custom.  How  can  such  a  custom  haveagood  beginning^ 
Lensy  Serjt.  for  the  defendant,  declined  to  combat  the  case 
of  Montague  v.  Janverin  ;  but  observed  that  there  might  be  a 
distinction  between  the  freight  of  public  and  of  private  money. 
[^Gibbsy  J.  ace. 2  But  the  defendant's  right  to  retain  this  mo« 
ney  is  perfectly  independent  of  that  case,  which  concerned 
public  treasure  only ;  nor  is  it  affected  by  the  extension  of  tbe 
principle  to  the  freight  of  private  bullion,  which  may  be  ad* 
mitted,  because  the  interruption  and  suspension  of  the  practice 
may  be  a  sufficient  reason  why  such  a  practice  cannot  be  estab* 
lished  as  a  legal  custom.  The  principle  which  is  to  govern  thi» 
case  is  not,  as  is  supposed,  that  every  man  may  recover  money 
which  it  is  not  against  conscience  to  recover.  The  public  conve- 
nience requires  that  these  matters  should  rest  in  quiet.  Here  the 
plaintiff,  finding  out  in  181 1,  that  his  own  motion  of  law  was  er- 
roneous, comes  to  rescind  in  1813  his  own  voluntary  payment 
made  in  1808,  by  bringing  this  action,  years  afler  the  decease  of 
Adm.  DacreSy  against  his  executrix,  who  comes  to  the  assets,  not 
knowing  of  these  claims.  When  a  person  knowing  all  the  cir- 
cumstances, without  fraud  or  undue  influence,  being  employed 
on  the  one  side  or  the  other,  pays  money,  it  is  not  just,  that  if 
he  finds  afterwards,  by  looking  into  a  book  of  reports,  that  he 
was  mistaken  in  the  law,  he  may  therefore  recover  it  back. 
How  is  it  against  conscience  for  the  executrix  to  retain  that 
which  she  finds  in  the  funds  of  her  testator?    A  mistake  made 
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in  the  principle  of  law,  does  not  alone  make  it  to  be  against 
conscience  that  a  person  who  has  received  money  shall  retain 
it;  nor  will  it  support  this  action.    The  parties  both  thought 
they  were  doing  what  was  right  and  usual.    The  new  light  is  a 
light  on  the  point  of  law,  not  on  the  fact.     Nothing  induced 
the  plaintiff  to  pay  this  money,  but  his  own  persuasion  that  he 
ooght  to  pay  it.    A  man  who  knows  all  the  facts  of  his  case,  is 
apprized  of  all  his  rights.    JLowry  v.  Bourdieuy  Doug.  468. 
Ignoraniia  legis  nan  excusat.     If  tliis  construction  were  not  to 
prerail,  the  ignorantia  juris  would  be  reduced  to  a  very  narrow 
maxim.    The  plaintiff  embarked  in  this  service  under  the  idea 
and  condition,  that  the  admiral  was  to  claim  one-third  ;  and  i^ 
conscience  has  any  thing  to  do  with  the  case,  it  is  against  con- 
science and  honour  not  to  allow  it  him  now :  but  conscience 
has  nothing  to  do  with  it  on  either  side.     Bilbie  v.  humlty 
lays  down  the  principle,  that  although  the  claim  be  disputable 
which  a  party  chooses  to  pay,  it  does  not  follow  that  when  he 
changes  his  mind,  or  is  better  informed  on  the  law,  he  may, 
therefore,  recover  the  money  back.*   No  former  decision  op- 
posite to  Bilbie  v.  Lumfey  has  been  cited :  cases  have  been 
cited  where  one  party  may  recover  back  money  because  it  has 
been  against  conscience  for  the  other  to  retain  it,  but  nothing 
more.    Bize  v.  Dickason  is  nothing  like  this.     It  does  not  ap- 
pear what  the  case  of  Farmer  v.  Arundel  was ;  but  it  is  wholly 
different  firom  the  present. 

Best  in  reply.  No  case  has  been  cited  to  fortify  Bilbie  v. 
Lwnley.  lAmry  v.  Bourdieu  was  an  action  brought  to  re- 
cover back  a  premium  paid  on  a  policy  without  interest,  which 
^1^1  gaming  policy,  and  contrary  to  an  act  of  parliament;  and 
in  pari  delicto  potior  est  conditio  possidentis.  There  is  no  crime 
beie.  BuUer,  J.  uses  the  words  cited;  but  still  he  decides  on 
the  same  ground  as  the  other  judges,  although  he  adds,  tg;io- 
*wtf»o  juris  non  excusat.  He  goes  on  to  observe,  "  this  is  a 
inere  gaming  policy:"  he  cites  Walker  y.  CKo/^ma/?,  and  dwells 
nMiinly  on  the  point  that  the  contract  was  still  executory:  and 
Ixnd  Mmnfield  cautioned  against  applying  the  rule  to  cases  of 
oppresrion,  because  the  parties  were  not  then  in  pari  delicto^ 
^n  obiter  dictum  of  Buller,  J.  not  bearing  on  the  point  there 
decided,  will  not  prevail  against  the  opinion  of  De  Grey  and  thei 
decided  cases.  Therefore,  Bilbie  v.  Lumley  is  the  first  decision 
on  that  principle.  It  was  not  against  conscience  to  receive  this 
lionej,  for  it  was  then  thought  the  law  gare  it  to  the  admiral ;  it 
Vol..  V.  I  began 
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began  tobeagainst  conscience  to  retain  it,  when  the  parties  found 
that  the  law  was  different.  Cur,  adv,  vult. , 

On  this  day  the  Judges  of  the  Court  delivered  their  opiniond 
seriatim, 

GiBBs,  J.  read  the  warrant.     I  read  this  particularly,  be- 
cause it  has  been  contended  that  the  terms  of  the  warrant  give 
the  reward  to  the  captains  exclusively*     I  do  not  know  that  it 
is  necessary  for  me  to  state  the  correspondence : — the  sum  of  it 
is  this,  that  the  lords  of  the  treasury  proposed  to  the  lords  of 
the  admiralty  that  a  certain  sum  should  be  |)aid  to  the  com- 
manders of  ships  of  war  which  should  carry  dollars;  the  admi- 
ralty fell  into  this,  and  agreed  that  an  allowance  should  be 
made  to  the  commanders  of  such  ships  as  shall  carry  treasure ; 
the  purpose  of  setting  out  these  letters  is,  to  shew  that  the 
terms  of  them  apply  only  to  the  captains  commanding  these 
ships,  without  any  reference  to  the  admirals.     The  case  then 
states,  that  the  payment  was  made  on  the  behalf  and  account, 
and  with  the  sanction,  of  the  plaintiff^:  but  under  an  idea  that 
he  was  bound  to  pa]|  it  under  the  practice.     With  respect  to 
the  freight  of  private  dollars,  we  are  all  agreed ;  and  as  cap- 
tain Brisbane  had  no  right  to  carry  those  dollars  at  all,  and  sti- 
pulated for  and  received  a  freight  to  which  he  had  no  right, 
and  afterwards  in  pursuance  of  an  understanding  with  Admi- 
ral Dacres,  imparted  a  part  to  him  in  manner  agreed  on ;  we  are 
all  of  opinion,  that  this  carrying  of  the  dollars  was  an  illegal 
transaction,  that  the  whole  which  followed  was  tainted  with  the 
same  illegality,  and  that  the  money  paid  cannot  be  recovered 
at  all,  inasmuch  as  the  captain  could  not  lawfully  employ  the 
ship  and  crew,  which  ought  to  be  employed  in  the  service  of 
his  majesty^  in  carrying  bullion  for  individuals.     I  think  as  to 
the  SO/.,  he  cannot  recover  back  the  one-third  of  that.    We 
must  take  this  payment  to  have  been  made  under  a  demand  of 
right ;  and  I  think  that  where  a  man  demands  money  of  ano- 
ther as  a  matter  of  right,  and  that  other,  with  a  full  knowledge 
of  the  facts  upon  which  the  demand  is  founded,  has  paid  a  sum, 
he  never  can  recover  back  the  sum  he  has  so  voluntarily  paid. 
It  Inay  be,  that  upon  a  further  view  he  may  form  a  different 
opinion  of  the  law ;  and  it  may  be  his  subsequent  opinion  may 
be  the  correct  one.    If  we  were  to  hold  otherwise,  I  think  many 
inconveniences  may  arise ;  there  are  many  doubtful  questions 
of  law :  when  they  arise,  the  defendant  has  an  option,  either 
to  litigate  the  question,  or  to  submit  to  the  demand,  and  pay 
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the  money.     I  think,  that  by  submitting  to  the  demand,  he 
that  pays    the   money  gives  it  to  the  person  to  whom  he 
pays  it,   and  makes  it  bis,    and  closes  the  transaction  be- 
tween them.     He  who  receives  it  has  a  right  to  consider 
k  as  his  without  dispute:  he  spends  it  in  confidence  that 
it  is  his;  and  it  would  be  most  mischievous  and  unjust,  if 
he  who  has  acquiesced  in  the  right  by  such  voluntary  pay- 
ment, should  be  at  liberty,  at  any  time  within  the  statute  of 
limitations,  to  rip  up  the  matter,  and  recover  back  the  money. 
He  who  received  it  is  not  in  the  same  condition:  he  has  spent 
it  in  the  confidence  it  was  his,  and  perhaps  has  no  means  of 
repayment.     I  am  aware  cases  were  cited  at  the  bar,  in  which 
were  dicta  that  sums  paid  under  a  mistake  of  the  law  might  be 
recovered  back,  though  paid  with  a  knowledge  of  the  facts; 
bat  there  are  none  of  these  cases  which  may  not  be  supported 
OS  a  much  sounder  ground.     In  the  case  of  Farmer  v.  Arundel^ 
9BI.  Rep.S25.y  De  Grey^  Q.i.  indeed  says:  *^  When  money 
it  piid  by  one  man  to  another  on  a  mistake  either  of  fact,  or 
of  law,  or  by  deceit,  this  action  (of  money  had  and  received) 
will  certainly  lie."    Now  the  case  did  not  call  for  this  proposi- 
tion 80  generally  expressed ;  and  I  do  think  that  doctrine,  laid 
down  so  very  widely  and  generally,  where  it  is  not  called  for 
by  the  circumstance  of  the  case,  is  but  little  to  be  attended  to; 
It  least  it  is  not  entitled  to  the  same  weight  in  a  case  where  the 
attention  of  the  Court  is  not  called  to  a  distinction,  as  it  is  ia 
t  case  where  it  is  called  to  the  distinction.    Now  in  the  very 
>ext  case  cited,  Lowry  v.  Bourdieu,  Doug.  471.,  which  was  so 
ourlyas  21  Ceo.  S.,  the  distinction  is  taken.     After  the  other 
ifiige»j Buller^  J.  says:  1  am  clear  that  the  plaintiflT ought  not 
to  recover,  for  there  is  no  fraud  on  the  part  of  the  under- 
writers; and  in  a  case  where  there  is  no  mistake  of  ffict,  or  ig- 
soraace  of  fiict,  the  money  cannot  be  recovered  back,  for  the 
fole  applies,  that  ignoranlia  kgis  non  excusat.   This  distinction 
was  thus  pointedly  stated  in  the  presence  of  Lord  Mansfield^ 
wlio  heard  it^  and  whose  attention  must  be  called  to  it ;  and  he^ 
■ttlie  end  of  the  case,  guards  the  world  against  the  conclusion^ 
lint  io  no  case  can  money,  paid  on  an  illegal  transaction,  be 
I'Bcovered  back;   for  in  case  of  extortion,   he  says,  it  may* 
I  mention  this  to  shew,  that  although  Lord  Mansfield  spoke 
Uttoiediately  after  Buller^  J.,  and  must  have  heard  and  noticed 
bis  doctrine,  he  expresses  no  dissatisfaction  with  it.    The  next 
f^  is  Bize  v.  Dickason^  1  T.  R.  285.;  an  action  brought  by. 
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an  ihsurance-broker  to  recover  back  from  the  assignees  of  a 
bankrupt  so  much  of  a  sum  of  money  which  the  plaintiff  had 
paid  to  the  assignees  for  a  debt  due  to  the  bankrupt,  as  the 
plaintiff  might  have  deducted  by  way  of  set-off  by  reason  of 
losses  which  had  accrued  before  the  bankruptcy  upon  policies 
effectied  by  the  plaintiff^  and  subscribed  by  the  bankrupt.  It  is 
most  certain  that  the  only  question  brought  under  the  consider- 
ation of  the  Court  in  that  case  was,  whether  (he  right  of  the 
broker,  who  had  a  del  credere  commission,  to  make  the  deduc- 
tion, ranged  itself  under  the  case  of  Grove  v.  Dubois^  1  T.  R. 
1  ]2. ;  and  Mingay  declined  all  argument,  and  gave  up  the  case. 
It  was  taken  for  granted  without  argument,  that  if  the  plaintiff 
would  have  had  a  right  to  make  the  deduction  before^  payment, 
be  might  recover  back  the  amount  after  payment.  Lord 
Mansfield  mentioned  in  his  judgment  many  cases  where  money- 
paid  could  not  be  recovered  back,  although,  if  it  had  not  been 
paid,  it  could  not  have  been  enforced;  and  he  concludes  by 
saying,  that  where  money  is  paid  under  a  mistake,  which  there 
was  no  ground  to  claim  in  conscience,  it  may  be  recovered  back. 
Mistake  may  be  a  mistake  of  law  or  of  fact ;  but  I  cannot 
think  Lord  Mansfield  said  ^^  mistake  of  law;"  for  Lord 
Mansfield  had,  six  years  before,  in  Lowrt/  v.  BourdieUj 
heard  it  said,  ^^  money  paid  in  ignorance  of  the  law  could 
not  be  recovered  back,"  and  had  not  dissented  from  the  doe- 
trine;  and  BullcryJ.  sate  by  him,  who  had  expressly  stated 
the  distinction  six  years  before  in  Lowry  v.  BourdieUy  and 
would  not  have  sate  by  and  heard  the  contrary  stated  without 
noticing  it.  Lord  MansjieWs  dictum  is,  that  money  paid  by 
mistake,  which  could  not  be  claimed  in  conscience,  might  be  re- 
covered back.  I  have,  however,  considerable'  difficulty  in  say- 
ing that  there  was  any  thing  unconscientious  in  Admiral  Dacres^ 
in  requiring  this  money  to  be  paid  to  him,  or  receiving  it  when 
it  was  paid.  Ever  since  the  date  of  this  correspondence,  it  had 
been  the  practice  of  the  admirals  to  receive  this ;  their  right  to 
it  had  never  been  questioned  at  the  time  when  Admiral  Dacres 
received  this  sum.  Ckatfield  v.  Paxton^  B.  R.  39  Geo*  3.  Mich. 
term.  A  bill  had  been  paid  by  the  plaintiff  to  the  defendant's 
house  in  India,  which  was  dishonoured  in  consequence  of  the 
defendant's  having  been  guilty  of  laches,  which  they  did  not 
disclose.  The  bill  was  protested  and  sent  back  to  England/ 
and  the  plaintiff  was  called  on  in  England  to  pay  it,  certainly 
under  an  ignorance  of  the  circumstances  which  had  taken  place 
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in  India.    Id  consequence  of  this  demand  he  accepted  another 
bill;  and  before  that  bill  was  mature,  a  correspondence  tdol^ 
place,  which,  as  I  contended,  informed  the  plaintiff  of  all  the 
circumstances  attending  the  presenting  of  the  first  bill,  and 
shewed  that  Chalfield  need  not  have  accepted  that  second  bill, 
and  therefore  that  he  need  not  have  paid  it ;  but  he  did  pay  it; 
and  1,  for  the  defendant,  contended,  that  either  he  ought,  rely- 
ing upon  that  defence,  not  to  have  paid  it,  or  that  having  paid 
it,  he  could  not  recover  it  back.    Lord  Kenyan  at  nisi  prim 
commented  on  the  letters :  one  said  that  the  plaintiff  was  going 
to  Bengal^  where  he  hoped  to  gain  a  more  full  knowledge  of 
the  case.     Lord  Kenyan  stated,  that  although  the  letters  might 
amoont  to  evidence  of  knowledge  of  the  facts,  they  did  not 
shew  an  acquiescence  in  the  loss  of  the  money ;  and  he  thought  a 
pajment  made  under  an  ignorance  of  the  law,  would  enable 
the  plaintiff  to  recover  back  the  money.    He  also  added,  that 
perhaps  the  party,  though  he  knew  both  the  law  and  the  fact, 
yet,  if  he  paid  both  under  fear  of  arrest,  for  want  of  evidence 
to  maintain  his  case,  might  afterwards  recover  it.  To  that  doc^ 
trine  I  acceded,  and  still  accede;  but  1  moved  for  a  new  trial, 
00  the  misdirection  of  the  Judge  upon  the  first  point,  that 
money  paid  under  ignorance  of  the  law,  with  knowledge  of  the 
&ct8,  might  be  recovered  back ;  whereas,  I  said,  if  it  had  been 
paid  with  ignorance  of  the  fects,  but  with  knowledge  of  tb^ 
law,  it  might  be  recovered.     On  the  discussion  of  the  rule  nisi^- 
Dot  one  of  the  Court  espoused  the  doctrine  of  Lord  Kenyan^ 
or  attempted  to  support  it;  but  they  recurred  to  the  letters,  and 
bund  those  passages  in  them,  from  whence  they  inferred  that 
tbe  pkiintiff  was  ignorant  of  a  part  of  the  facts :  it  was  a  very 
complicated  case.   Lord  Kenyan^  at  that  time,  and  Ashhurst^  J., 
put  it  wholly  on  the  ground  of  the  plaintiff's  not  having  had  a 
knowledge  of  the  facts.    They  go  on  to  say,  that  where  a  man 
pays  without  knowledge,  but  only  with  a  blind  suspicion  of  the 
&ct9,  still  he  may  recover.     Grose^  J.  doubts  whether  the 
plaintiff  was  not  acquainted  with  the  facts  before  he  paid  the 
bill ;  but  he  tacitly  admits  that  if  the  plaintiff  did  know  the 
&cU,  then  the  money  could  not  be  recovered  :  so  that  he  must 
be  considered  as  being  clearly  of  opinion,  that  if  it  was  paid 
^ith  a  knowledge  of  all  the  facts,  it  could  not  be  recovered 
beck:  and  Lawrence^  J.  doubted,  not  whether  the  plaintiff  had 
howledge  of  the  law,  but  of  the  facts ;  for  that  although  the 
plaintiff  seemed  to  have  been  apprized,  before  he  paid  the  bill, 
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1813.       of  the  general  outline  of  his  defence,  be  was  not  then  so  con* 

^  Tersant  with  the  particular  facts  now  appearing,  as  to  have  been 

^^  able  to  resist  the  demand  then  made  on  him,  if  an  action  had 

Dacres.  been  brought.  Here  then  is,  I  may  say,  the  ultimate  opinion  of 
Lord  Kenyan;  for  he  first  directed  the  jury  it  might  be  re- 
covered back  if  paid  with  a  knpwledge  of  the  facts,  but  without 
knowledge  of  the  law,  which  opinion  he  wholly  afterwards 

L  1^7  ]  abandons.  Among  all  the  practitioners  of  the  Court  of  Ring's 
Bench,  where  questions  of  this  sort  very  frequently  arise  on 
insurance  transactions,  we  were  universally  of  this  opinion, 
that  where  the  money  was  paid  with  a  knowledge  of  the  facts^ 
it  could  not  be  recovered  back.  One  underwriter  chose  to 
pay,  rather  than  resist;  another  resisted  and  succeeded :  in  all 
similar  cases  it  would  be  very  easy  to  say,  ^'  I  paid  this  with- 
out a  knowledge  of  the  lawj  and  therefore  may  recover  it  back*'' 
Our  only  question,  then,  in  all  cases  was,  whether  the  facts 
were  known:  this  was  the  universal  practice,  till  Bilbie  v. 
Lumlet/y  3  East.  469.  occurred :  that  case  was  tried  at  York^ 
before  Roohe^  J.,  who  ruled  diflTerently.  After  the  report  was 
read.  Lord  Ellenborough  asked  Woody  B.,  then  of  counsel  for 
the  plaintiff,  whether  he  could  find  any  case  which  would  sup- 
port it ;  and  he  cited  none.  Lord  Ellenborough  said  he  never 
heard  of  any,  except  Chatfield  v.  Paxton^  and  that  it  was  so 
doubtful  at  last  upon  what  precise  ground  that  case  turned, 
that  it  was  not  reported ;  and  the  rule  was  made  absolute  for 
a  new  trial.  Now  this  was  a  direct  decision  upon  the  point, 
certainly  without  argument;  but  the  counsel,  whose  learning 
we  all  know,  and  who  was  never  forward  to  give  up  a  case 
which  h£  thought  he  could  support,  abandoned  it.  In  Herbert 
¥•  Champion^  1  Camp.  134.,  a  distinction  is  clearly  taken  be- 
tween an  adjustment  on  a  policy,  and  a  payment  on  the  adjust- 
ment; and  Lord  Ellenborough  says,  that  if  the  money  has 
been  paid,  it  cannot  be  recovered  back  without  proof  of  fraud. 
I  am,  therefore,  of  opinion  this  money  cannot  be  recovered 
back.  I  think  on  principle  that  money  which  is  paid  to  a  man 
who  claims  it  as  his  right,  with  a  knowledge  of  all  the  facts,  can- 
not be  recovered  back.  I  think  it  on  principle,  and  I  think 
the  weight  of  the  authorities  is  so,  and  I  think  the  dicta  that  go 
beyond  it  are  not  supported  Or  called  for  by  the  facts  of  the 
cases.    Bilbie  v.  Lumleyy  I  think,  is  a  decision  to  that  efiect ; 

[  158  ]  and  for  these  reasons,  1  am  of  opinion,  the  plaintiff  is  not  en- 
titled to  recover. 
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Chambre,  J.    I  concur  in  thinkinfi^  the  money  is  not  re-        1819. 
coverable  on  the  payment  of  the  private  freight,  whether  the 
carriage  of  the  treasure  be  considered  as  a  legal,  or  as  an  ille- 
gal transaction.    If  illegal,  the  money  clearly  cannot  be  re- 
cohered;  if  it  be  legal,  the  right  to  carry  it  must  arise  from  the 
permission  of  government ;  and  as  the  practice  has  been  uni- 
ibrm  for  the  admiral  to  receive  his  third  part,  we  must  take  it 
that  it  is  a  part  of  the  practice,  and  that  the  whole  practice  has 
had  that  assent  of  the  government.    As  to  the  freight  for  the 
carriage  of  the  public  property,  I  think  it  stands  on  a  different 
ground,  and  that  the  action  is  maintainable.    The  plaintiff  had  a 
right  to  it,  and  the  defendant  in  conscience  ought  not  to  retain 
it*   The  rule  is,  that  when  he  cannot,  in  conscience,  retain  it, 
he  must  refund  it,  if  there  is  nothing  illegal  in  the  transaction : 
the  case  is  different  where  there  is  an  illegality.    I  do  not 
thbk  the  case  of  Chatfield  v.  Paxton  applies  much  in  this  view 
of  the  question.     I  never  heard  of  the  several  parts  of  that 
case  till  now :  but  I  think  there  are  sufficient  authorities  to  say 
this  person  has  paid  this  money  in  his  own  wrong,  and  that  it 
Bray  be  recovered  back.     In  the  case  of  Bilbie  v.  Lumky^ 
there  was  a  letter  said  to  have  been  concealed,  that  ought  to 
ha?e  been  disclosed  :  this  letter  was  shewn  to  the  underwriters; 
and  they,  after  reading  it,  thought  fit  to  pay  the  money.  Now  there 
the  maum  volenti  non  fit  injuria  applies :  in  that  case  all  argu- 
BMotwas  prevented  by  a  question  put  by  the  Court  to  the  counsel. 
I  am  not  aware  of  any  particular  danger  in  extending  the  law 
incases  of  this  sort,  for  they  are  for  the  furtherance  of  justice ; 
neither  do  I  see  the  application  of  the  maxim  used  by  BuUerj  J. 
ifl  the  case  of  Ltowry  v.  Bourdieuy  and  cited  by  the  Court  in 
^iBne  v.  Lumlej/^  ignorantia  juris  non  excusai^  it  applies  only     [  159  J 
tocases  of  delinquency,  where  an  excuse  is  to  be  made.   1  have 
searched  far,  to  see  if  I  could  find  any  instance  of  similar  ap- 
plication of  this  maxim.     I  have  a  very  large  collection  of 
^xims^  but  can  find  no  instance  in  which  this  has  been  so  ap- 
plied.   I  cannot  see  how  it  applies  here.     In  Lowry  v.  Bour^ 
^9  the  decision  turned    on  the  transaction  being  illegal; 
>nd  it  being  illegal,  the  maxim  applied,  in  pan  delicto  potior 
(^  conditio  defendentis.     Moses  v.    Macfarlaney    I  Bl.  219. 
sod  a  number  of  subsequent  cases  decide,  that  where  the 
plaintiff  is  entitled,  ex  cequo  et  bono,  to  recover,  he  may  re- 
<^W.   In  Farmer  v.  Arundel  the  opinion  of  De  Grey  is  not 
^  mere  dictum^  it  is  part  of  the  argument,  it  is  a  main 
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1813*       part   of  the   argument.     He  there    says,   where    money  is 
paid  upder  a  mistake  either  of  fact,  or  of  law,  or  by  deceit, 
t)iis  action  will  certainly  lie.    It  seems  to  me  a  most  dangerous^ 
doctrine,  that  a  man  getting  possession  of  money,  to  any  ex- 
tent, in  consequence  of  another  party's  ignorance  of  the  law, 
cannot  be  called  on  to  repay  it.    Suppose  an  administrator  pajs 
Ijuoney  per  capita  in  misapplication  of  the  effects  of  the  inte^ 
tat^)  shall  it  be  said  that  he  cannot  recover  it  back  ?    It  is  said, 
that  may  be  remedied  in  equity :  this  is  an  equitable  action ;  and 
it  woul^  \ie  of  bad  effect,  if  it  should  not  prevail  in  like  caaea. 
in  the  c^se  ofBize  v.  Dickason^  Lord  Mansfield  held,  that  if  a 
perspn  has  paid  that  which,  in  conscience,  he  ougl^t,  but  the 
payn^eat  of  which  could  not  be  compelled,  it  shall  not  be  re- 
covered |;>ack  in  an  action  for  money  had  and  received ;  but  that 
where  a  man  has  paid  money  under  a  mistake,  which  he  was 
i^eitber  bound  in  law,  nor  called  on  in  conscience  to  pay,  he 
may  recover  it  back.    Now  the  case  against  the  plaintiff  is  not 
80  strong  as  it  has  been  stated.     I  do  not  find  in  the  case  that 
any  demand  was  ever  made  of  him,  or  any  question  mooted,  upon 
which  he  thought  it  better  to  submit,  than  to  litigate  the  point* 
'  [  ^^  1     No  option  ever  presented  itself  to  him,  and  the  maxim  volenU 
nonjit  injuria  does  not  apply.    It  appears  to  me  that  the  justice 
of  the  case,  with  respect  to  the  freight  of  the  public  treasure,  is 
entirely  with  the  plaintiff.    As  to  the  insurance  cases  that  have 
been  cited,  a  great  deal  of  fabricated  law  has  been  newly 
created  within  a  few  years;  and  the  Courts  have  to  decide  on 
difficult  and  complex  cases :  but  those  doctrines  must  not  be 
carried  into  the  general  law,  but  confined  to  the  occasions 
which  give  rise  to  them.    I  therefore  think  the  plaintiff  may 
recover  as  to  the  20/. 

Heath,  J.  There  are  two  questions  in  this  case.  As  to 
the  question  whether  a  payment,  made  under  ignorance  of  the 
law  without  ignorance  of  the  facts,  will  enable  a  roai\  to  recover 
his  money  back  again,  it  is  very  difficult  to  say  that  there  is  any 
evidence  of  ignorance  of  the  law  hqre  ;  an  officer  is  sent  on  a 
profitable  service,  the  admirals  are  in  the  habit  of  receiving  a 
proportion  of  the  officer's  recompence,  and  it  is  very  likely  the 
officer  should  acquiesce  in  the  demand.  He  might  not  like  to 
contest  the  point  with  his  superior  officer.  I  think  a  payment 
made  with  knowledge  that  a  request  would  be  made  is  not 
distinguishable  from  the  case  of  an  actual  demand.  Now  if 
money  be  received  without  expressing  th^  use  to  which  it  is 
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paid,  it  is  received  to  the  use  of  the  payer ;  but  when  it  is  ex- 
pressed to  what  use  it  is  paid,  that  presumption  does  not  arise : 
liare  the  use  was  distinctly  expressed.     Moses  v.  Macfarlane 

has  properly  been  questioned  in  many  cases,  and  particularly 
by  Eyrtj  C.  J.,  and  in  Marriott  v.  Hampton^  7  T.  R,  369.  in 
which  the  plaintiff  sought  to  recover  back  the  amount  of  a  debt 
recovered  by  law  from  him,  whereas  he  had  paid  it  before,  but 
it  was  held  that  the  action  was  not  maintainable.     That  was 
the  case  o( judicium  redditum  in  invitum :  but  this  is  a  stronger 
case;  for  the  plaintiff  is  a  judge  in  his  own  cause,  and  decides 
against  himself;  and  he  cannot  be  heard  to  repeal  his  own 
judgment.    Lord  Eldon^  Chancellor,  in  7  Vea.  SS.  Bromley  v. 
HoUmidj  approves  Lord  Kenyon*s  doctrine,  and  calls  it  a  sound 
principle,  that  a  payment  voluntarily  made  is  not  to  be  reco- 
vered back.    The  plaintiff  ought  not  to  recover. 

Mansfield,  C.  J.  1  think  in  this  case,  the  plaintiff  ought 
not  to  recover.  If  it  was  against  his  conscience  to  retain  this 
Booey,  according  to  the  doctrine  of  Lord  Ketiyon^  an  action 
might  be  maintained  to  recover  it  back :  but  I  do  not  see  bow 
the  retaining  this  is  against  his  conscience; — for  how  is  it 
claimed?  Before  1801  the  captains  always  paid  freight  to 
tlemselves  both  for  private  and  public  treasure,  before  they 
paid  over  the  residue  of  the  dollars.  At  that  time  it  was 
tkoQ|(|it  proper  that  that  practice  should  be  discontinued  so  iar 
airehted  to  the  freight  of  the  public  treasure  ;  but,  in  order 
to  make  captains  more  attentive  to  their  charge,  the  treasury 
and  admiralty  thought  it  would  be  proper  to  make  them  an  al- 
lowance, and  that  was  to  be  paid  to  the  captain  by  a  warrant 
fri^m  the  treasury ;  but  so  it  had  before  been,  when  the  captain 
deducted  it,  that  was  paid  to  the  captain,aDd  l^efore  that  a  prac- 
tice had  prevailed,  one  knows  not  how,  but  probably  by  some 
uialogy  to  the  practice  of  prize-money,  that  the  flag-officer,  when 
only  one,  should  be  entitled  to  one  third :  when  more  than  one 
'if  officer,  they  shared  it  in  certain  proportions.  In  the  order 
which  wa9  made  for  letting  them  thenceforth  be  paid  by  a 
Arrant,  instead  of  deducting  the  freight  themselves,  nothing 
u  laid  about  any  allowance  to  be  made  to  admirals ;  the  order 
^  quite  silent  on  the  subject  of  what  the  captain  shall  do  with 
1^  freight  when  he  has  it,  but  the  officers  of  the  navy  all  tfaink- 
'og  dmt  they  were  to  proceed  as  they  before  did,  go  on,  the 
one  to  pay,  and  the  other  to  receive,  as  they  had  done  before 
^  iltefalioDi  and  the  admirals  receive  their  share  as  before ; 
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the  admiral  and  captain  each  thinking  that  their  rights  conti* 
nue  as  before,  the  admiral,  that  he  has  his  accustomed  right, 
the  captain,  that  it  is  his  duty  to  pay*  the  accustomed  share,  the 
one  pays,  and  the  other  receives  it.    This  then  being  so,  the 
admiral  doing  no  more  than  all  admirals  do,  is  it  against  his 
conscience  for  him  to  retain  it?  I  find  nothing  contrary  toii^ftitim 
et  banumj  to  bring  it  within  the  case  of  Moses  v.  Macfarlaney 
in  his  retaining  it.    So  far  from  its  being  contrary  to  csquum  et 
bontftny  I  think  it  would  be  most  contrary  to  asquum  et  bonum 
if  he  were  obliged  to  repay  it  back.     For  see  how  it  is !  If  the 
sum  be  large,  it  probably  alters  the  habits  of  his  life,  he  in« 
creases  his  expences,  he  has  spent  it  over  and  over  again  ;  per- 
haps he  cannot  repay  it  at  all,  or  not  without  great  distress : — is 
he  then,  five  years  and  eleven  months  after,  to  be  called  on  to 
repay  it  ?    The  case  of  Farmer-  v.  Arundel^  and  De  Gret/*s 
maxim  there,  is  cited :  it  certainly  is  very  hard  upon  a  Judge, 
if  a  rule  which  he  generally  lays  down  is  to  be  taken  up,  aad 
carried  to  its  full  extent.  This  is  sometimes  done  by  counsel,  who 
have  nothing  else  to  rely  on ;  but  great  caution  ought  to  be  used 
by  the  court  in  extending  such  maxims  to  cases  which  the  J  udge 
who  uttered  them  never  had  in  contemplation.     If  such  is  the 
use  to  be  made  of  them,  I  ought  to  be  very  cautious  how  I  laj 
down  general  maxims  from  this  bench.     In  the  case  of  Bize  v. 
Dickason^  the  money  ought  conscientiously  to  have  been  re« 
paid.    There  is  no  other  case  cited  as  an  authority  for  the  pro* 
position.      The  maxim  volenti  non  Jit  injuria^  applies  most 
strongly  to  this  case.    Lowrt/  v.  Bourdieu  was  the  case  of  a 
gaming  policy,    A  bond  had  been  given  for    securing  the 
money  lent,  which  was  the  only  interest  intended  to  be  in- 
sured :  if  the  plaintiff  could  have  recovered  on  the  policy, 
he  might  have  recovered  the  money  twice.    The  insurance 
was  on  goods;  and  he  had  no  interest  whatsoever  in  those 
goods,  otherwise  than  that,  if  the  goods  arrived,  the  owner  of 
them  would  be  the  better  able  to  pay  his  debt.    The  last  case  is 
Bilbie  v.  Lumley.    Certainly  it  was  not  argued,  but  it  is  a 
most  positive  decision ;  and  the  counsel  was  certainly  a  most 
experienced  advocate,  and  not  disposed  to  abandon  tenable 
points.    My  Brother  Chambre  put  the  case  of  an  adminis- 
trator paying  away  the  assets  in  an  undue  course  'bf  adminis- 
tration.   1  koow  not  that  he  could  recover  back  monej  so 
paid  :  certainly,  if  he  could,  it  could  be  only  under  the  princi- 
ple of  ccquum  et  bonum.    There  being,  therefore,  no  case  which 
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has  been  argued  by  cooDsel,  wherein  the  distinction  has  been 
taken,  and  in  which  this  doctrine  has  been  held,  and  as  we  do 
not  feel  ourselves  called  upon  to  overrule  so  express  an  au- 
thority as  Bilbie  v.  Lumleyj  I  am  of  opinion  that  the  defend- 
ant is  entitled  to  retain  this  money.    We  hear  nothing  of  what 
is  become  of  the  assets  J  n  this  case:  perhaps  they  may  be  ap- 
plied among  the  next  of  kin,  and  dissipated ; — but  what  would 
be  the  situation  of  the  parties,  if,  at  the  end  of  five  years  and 
defen  months,  they  cbuld  be  called  on  to  refund  io  such  a  case! 
I  SID,  therefore,  of  opinion,  that  there  ought  to  be  judgment 
for  the  defendant. 

Judgment  for  the  defendant. 


MS 
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Cooke  v.  Burke. 

THIS  was  an  action  of  debt  upon  an  JmA  judgment.  The 
defendant  pleaded,  1.  Nul  tiel  record ;  3.  Payment  and 
ntifl&ction :  3.  Nil  debet.  The  plaintiff  replied  to  the  first 
plea;  and,  taking  no  notice  of  the  second  plea,  tendered  issue 
ODtbe  third  plea  of  nil  debet.  The  defendant  added  a  similiter 
t^r  the  second  plea,  without  any  previous  traverse  of  the  sa- 
tisfaction, as  well  as  after  the  replication  to  the  third.  After 
trial  and  verdict  for  the  plaintiff,  upon  the  plea  of  satis- 
factioD,  Vaughan^  Serjt.,  for  the  defendant,  had  in  this  term 
^ined  a  rule  nisi  in  arrest  of  judgment ;  and  JLens^  Serjt., 
^tbe  plaintiff,  had  obtained,  on  the  authority  of  Grt/;f£f^  v. 
^^  1  New  Rep.  S8.  and  the  authorities  collected  in  3  Saund. 
319.  notey  a  rule  nisi  to  amend,  by  adding  a  traverse  of  the  se- 
cond plea  before  the  similiter. 

The  discussion  of  both  rules  now  came  on  together ;  and 
^oughan  shewed  cause  against  the  last  rule,  and  supported 
tbe  first,  insisting  that  the  cases  of  Sayer  v.  Pocock,  Cowp. 
^*  which  is  put  by  Lord  Mansfield^  C.  J.  upon  very  weak 
gr^uads,  and  Grundt/  v.  Mell^  which  was  founded  on  Sayer  v. 
Pocock^  were  not  sufficient  to  warrant  this  amendment :  in  the 

last 
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Where  the  par- 
ties had  goqe 
down  to  trial 
upon  a  plea 
which  md  not 
been  traTeiBed, 
after  Terdict 
forthepfaiiotifl; 
the  plaintiir 
was  permitted 
to  amend,  by 
adding  a  tra- 
▼erse,  and  the 
defendant's 
motion  In  ar- 
rest orjodc- 
ment  was  ait- 
charged,  ttooa 
payment  of 
costs  by  the 
pbinaff  of  botk 
motions. 
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1813.  last  the  plaintiff  committed  the  mistake;  here  it  was  the  de- 
fendant, who  prematurely  added  the  similiter*  It  was  clear 
that  no  judgment  could  be  entered  for  the  plaintiff  as  the  re- 

Burke.      ^^^^  ^^^  stood,  because  there  was  no  replication  at  all  to  the 
second  plea*    And,  if  the  amendment  should  be  allowed,  it 
would  render  a  new  trial  necessary. 
JLens^  Serjt.,  contra^  insisted,  that  this  case  and  \\i^io{  Chrundy 

[  165  ]  ▼•  Mell  were  similar  ;  and  there  the  amendment  was  allowed. 
No  new  trial  would  be  necessary  in  consequence  of  the  amend- 
ment ;  for  this  issue  had  in  substance  been  tried  in  trying  the 
issue  on  nil  debet;  and  both  parties,  in  fact,  went  down  to  try 
the  identical  issue  which  never  was  joined. 

Mansfield,  C.  J.  On  the  plea  of  m7  debet^  the  question  of 
payment  must  have  been  tried,  which  is  the  substance  of  the 
second  plea ;  the  substance  of  the  second  plea,  therefore,  has 
been  tried  upon  the  issue  of  the  first,  consequently  it  seems 
reasonable  that  the  record  should  be  amended.  The  amend- 
ment must  be  on  payment  of  costs,  and  the  rule  in  arrest  of 
judgment  must  in  like  manner  be  discharged  on  payment  of 
costs.  The  first  rule  discharged. 

The  second  rule  absolute. 


J^l*  Cohen  v.  Bulkeley. 

tifi?£u?^ii.  npHIS  was  one  of  four  causes  which  were  bound  to  abide 
able  to  open  a  X  the  event  of  such  one  of  them  as  should  be  first  tried  by 
niie,andtrya  a  consolidation-rule  which  had  been  granted  on  the  terms  that 
S^  wiifS^'  ^^  defendants  should  permit  the  deposition  of  the  captain  of 
^nd^^'iS"  ^^^  ^®®^®'  insured  to  be  read  in  evidence  upon  the  trial.  The 
inch  terms         first  case  tried  was  that  of  Cohen  v.  Hannam.  ante.  p.  101.,  the 

made  compm*  n    %•  %  n  *         *  v  ^ 

8ory  on  the  event  of  which  was  favorable  to  the  defendants  upon  the  ground 
Si'SSe^firet  *^*  ^^^  plaintiffs  had  not  properly  averred  their  interest; 
J^SSitofoTat.  ^•^f  e.upon  Best,  Serjt.  had  obtained  a  rule  nisi  permitting  the 
mciiC?  ^*        plaintiffs  to  amend  their  declaration,  and  to  open  the  consoli- 

dation-rule;  and  try  one  other  of  the  causes. 

Ltcns^ 
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JLenSf  Serjt.  now  opposed  this  rule,  upon  the  ground  that  the        1813. 

defendants  had  purchased,  for  the  consideration  of  admitting 

the  captain's  deposition,  the  right  of  havins^  the  four  causes 

decided  by  the  event  of  Cohen  v.  Hannam;  and  that  it  was  not    Bulkeley. 

now  competent  for  the  plaintiffs,  who  had  received  the  benefit 

of  that  part  of  the  contract  which  was  beneficial  to  them,  to 

rescind  it  as  to  such  part  as  had  turned  out  adverse  to  them. 

At  all  events,  if  the  Court  should  permit  another  action  to  be 

tried,  they  would  not  compel  the  defendants  a  second  time  to 

admit  the  captain's  deposition  in  evidence. 

Best  supported  his  rule,  and  insisted  he  was  entitled  to  this 
indulgence  likewise. 

Mansfield,  C.  J.     This  consolidation  rule  is  to  stand. 
One  cause  is  tried;  the  plaintiff  wants  to  try  another  cause,  and 
the  consolidation-rule  is  never  deemed  absolutely  binding,  un<« 
less  the  Court  is  satisfied  with  the  event  of  the  cause  tried. 
Tbe  Court,  therefore,  think  the  depositions  ought  to  be  read 
in  any  cause  which  the  Court  shall  think  ought  to  be  tried, 
because  there  is  an  implied  condition  in  the  rule  that  any  other 
C2xi9e  shall  be  tried  in  like  manner,  and  with  the  like  evidence, 
which  the  Court  may  think  necessary  to  be  tried  for  atchieving 
tbe  justice  of  the  case.     The  defendants  have  so  far  the  be- 
nefit of  the  consolidation-rule,  that  the  two  other  causes  are 
staid  by  it. 

Chambre,  J.  You  consent  to  those  terms  with  a  view  to 
the  decision  of  all  the  causes,  that  the  merits  of  the  whole  may 
be  tried  in  one :  the  merits  of  the  cause  have  not  been  tried, 
therefore,  another  cause  must  be  tried;  and  the  defendants 
hhve  virtually  consented  that  the  captain's  deposition  should  be 
read  in  that  cause  also.  Rule  absolute. 
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J^l*  Cranmeb  v.  Pbnnington. 

f3,*di5iS  A  N  *^*  ^^  *®  **  ^^^-  ^'  ^^^  inclosing  lands  in  the  manor 
fei^ncd^^^  jCjL  of  Bcddington  with  the  manor  of  Bandofty  Surrey^  di- 
booDdaryofa  rec ted  that  the  commissioners  therein  named  should  ascertain 
mddiecSoit  the  boundaries  of  the  several  manors;  and,  in  case  the  parties 
2e*^iS^  should  be  dissatisfied  with  their  decision,  it  gave  permission  to 
"SUlSi"  uSn  *^  ^^^  question  in  a  feigned  issue,  to  be  brought  against  the 
tiffi^niDf  indif-  commissioners;  and  directed  that  if  several  actions  should  be 
ba^^nmct*  brought,  whether  by  or  against  the  same,  or  different  parties 
i^'lna^^&e  "P^"  ^^  respecting  any  one  part  of  the  boundary,  it  should  be 
Courtwonid  lawful  for  the  Court,  upon  application,  to  consolidate  the  ac- 
aiitocoDcnrin  tions.  The  commissioner  had  set  out  and  ascertained  the 
oDcattoro^,  boundary  of  the  manors  in  question,  which  was  unsatisfactory 
Sieir^n^icSiis  *^  Mveral  parties ;  and  the  plaintiff  Cranmer  having  a  manor 
claims  Mderi-  in  the  adjoining  parish  of  Mitcham,  a  gentleman  named  Moore^ 
arree  about  Uie  who  had  another  manor  in  Mitcham,  and  a  gentleman  namedi 
^'"iS  re-  CareWj  who  was  lord  of  the  manor  of  Beddington,  and  some 
other  person,  all  insisted  on  lines  of  bouncjary  different  from 
tions.  that  which  the  commissioners  had  set  out,  lines  in  some  parts 

conflicting  with  each  other,  and  in  some  parts  varying  onlj 
from  the  commissioner's  line:  but  the  variation  relating  to  parts 
of  it,  in  the  correctness  of  which  the  other  dissatisfied  parties 
had  no  interest  or  concern.  Three  of  the  parties  had  com* 
menced  actions  in  the  Court  of  King's  Bench,  and  this  plain- 
tiff had  sued  in  the  Court  of  Common  Pleas;  and  Letis^  Serjt. 
had  on  a  former  day  on  behalf  of  the  defendant,  who  was  the 
commissioner,  moved  that  all  the  causes  might  be  consolidated, 
and  that  it  might  be  referred  to  the  prothonotary  to  settle  the 
issues.  He  admitted  that  the  Court  of  King's  Bench,  upon  a 
similar  application  made  to  them,  had  decided  that  they  could 
[  168  ]  i^ot  consolidate  the  actions  pending  in  that  Court  with  the  ac- 
tions pending  in  the  Court  of  Common  Pleas.  Heath,  J.  ob- 
served, that  it  would  be  impossible  that,  if  three  or  four  persons 
had  favourite  lines,  it  could  be  decided  in  one  issue  which  of 
them  was  right ;  it  could  only  be  tried  whether  the  commis* 
8ioner'9  line  was  right  or  wrong.    It  was  impossible  that  the 
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rights  of  one  party  could  be  bound  by  the  action  brought  by 
another.     The  Court,  however,  granted  a  rule  nisi. 

Shepherd^  Serjt.  for  the  plaintiffs  Cranmer  and  CareWy  and 
Best,  Serjt.  for  the  plaintiff  jl/oore,  now  shewed  cause  against 
the  rule,  insisting  that  the  questions  in  each  of  the  actions 
being  different,  the  identity  of  the  defendant  was  not  a  suffi- 
cient reason  for  the  consolidation. 

Lens  contended,  that  the  act  was  drawn  to  provide  for  the 
case  which  had  occurred  of  several  persons  insisting  on  dif- 
ferent lines,  all  adverse  to  the  commissioner,  and  intended  that 
their  propositions  should  all  be  included  under  one  action. 
There  might  be  various  issues  in  the  action  ;  as  first,  generally, 
whether  the  line  drawn  by  the  commissioner  were  correct; 
secondly,  whether  the  line  which  A.  asserted  were  correct; 
thirdly,  whether  that  part  of  the  line  which  A.  denied  were 
correct,  with  liberty  for  the  Judge  to  indorse  specially  on  the 
postea  if  any  intermediate  line  were  the  correct  line.  Similar 
issues  might  be  framed  to  try  the  respective  lines  of  B.,  C, 
and  D.  /  and  in  that  way,  either  some  one  of  the  proposed  lines 
would  be  found  correct;  or  if  none  be  correct,  the  judge  would 
certify  what  the  correct  line  was;  and  by  that  expedient  the 
commissioner  would  be  relieved  from  the  difficulty  which  might 
occnr  in  case  all  the  parties  brought  several  actions;  that  dif- 
ferent juries  sworn  in  several  actions  might  find  different  lines 
for  the  boundary  of  the  same  part  of  the  manor.  It  was  for 
this  purpose  essentially  necessary  that  all  the  questions  should 
be  tried  by  one  and  the  same  jury.  At  least  the  Court  would 
permit  the  trial  of  some  of  the  causes  to  be  deferred  till  after 
the  others. 

The  Court  observed,  that  it  would  be  necessary  for  the  par- 
ties all  to  agree  in  what  proportion  they  should  contribute  to 
the  costs,  and  in  the  choice  of  one  attorney.  But  one  great 
dificulty  which  the  Court  had  was  this :  though  it  was  true 
that  the  commissioner  was  under  great  difficulty  if  different 
juries  should  give  different  verdicts,  and  that  in  that  case  he 
^onld  have  nothing  to  follow,  yet  it  was  extremely  probable 
that  the  persons  contending  for  different  lines  might  have  in* 
terests  and  evidence  hostile  to  each  other:  and  their  title-deeds 
ought  not  to  be  ^11  put  into  the  hands  of  the  same  counsel  and 
the  same  attorney  ;-^for  how  were  they  to  conduct  the  cause  ? 
Two  inconsistent  allegations  might  be  committed  to  the  pro- 
tection of  the  same  counsel.    The  Court  might,  under  that 

clause, 
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cIlBuse,  consolidate  the  actions  if  they  pleased  :  but  though  the 
Court  might  do  it;  yet,  if  they  saw  that  they  were  under  such 
great  difficulties,  they  would  not  do  it,  although  they  saw  that 
the  defendant  also  was  under  gre^t  difficulty.  Besides,  what 
one  court  did  might  completely  defeat  what  the  other  did. 
The  legislature,  in  passing  that  act,  had  no  doubt  that  the 
causes  would  all  be  tried  in  the  same  court,  and  that  the  same 
court  would  have  jurisdiction  over  them;  but  now  it  was  foood 
that  they  were  brought  in  different  courts.  The  Court  saw 
insuperable  difficulties.  Rule  discharged. 


[  170  ] 
July  o. 


Doe,  on  the  demise  of  Brandon  and  Smith,  v.  Calvert. 


No  len  time 
than  90  yean 
will  raise  a  pre- 
sumption that  a 
roortgaf^e  tenn 
has  been  as- 
si^fd  or  sur- 
rendered. 
Although  the 
defendant  in 
ejectment  set- 
ting up  the 
mortcage  term 
as  a  oar^  nei- 
ther proves 
that  mterest 
continues  to  be 
paid,  nor  ac- 
counts for  his 
Soflsession  of 
le  mortgage 
deed. 


THIS  was  an  ejectment  brought  to  recover  an  acre  and  a 
half  of  meadow-land  in  Cheadle,  in  the  county  o^  Stafford. 
The  demise  was  laid  on  the  25th  of  AfarcA,  1812.  Upon  the 
trial  of  the  cause  at  the  Stafford  Lent  assizes,  1813,  before 
Graham  B.,  the  plaintiff  proved  a  feoffment,  dated  1798,  by 
which,  after  reciting  a  conveyance  of  the  premises  by  Broad  to 
W.  Smith  in  trust  to  sell,  W.  Smith  by  the  direction  of  Broadj 
for  55/.  paid  by  Simon  Ferm/haugh^  whose  money  it  was,  en- 
feoffed Simon  Fcrnyhaugh  of  all  that  dole  of  land  in  the  town- 
ship of  Cheadle,  to  hold  to  him  and  his  heirs,  to  the  use  of 
Simon  Fernyhaugh  and  John  Fernyhaugh^  and  the  survivor, 
in  fee.  Livery  of  seisin  was  indorsed.  John  Fernykaugh  died 
in  1811.  Simon  by  lease  and  release  conveyed  to  Smi7A  and 
Brandon  in  trust  for  Smith.  The  defendants  claimed  title 
under  the  will  of  John  Fernyhaugh^  which  evidently  could 
have  no  operation  upon  this  land;  and  that  ground  failing 
them,  they  set  up  a  mortgage  for  a  term  of  years,  bearing  date 
in  1794,  made  by  John  Broad  to  Mrs.  Davenport^  which  com- 
prehended these  premises :  but  they  did  not  in  any  way  account 
for  their  possession  of  it,  and  they  proved  no  payment  of  in- 
terest on  the  mortgage.    The  counsel  for  the  plaintiff  urged, 

that 
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diat  M  there  was  no  proof  that  interest  had  been  paid  of  late        181S. 
years  on  this  mortgage,  it  might  be  presumed  to  be  surrendered ;         -. 
and  Graham^  B.  being  of  that  opinion,  the  jury  found  a  verdict  ^^ 

for  the  plaintiff*  Caltkrt. 

Lensy  Seijt.,  had  in  Easter  term  obtained  a  rule  nisi  to  set 
aside  this  verdict,  and  enter  a  nonsuit. 

Shepherd^  Serjt.,  now  shewed  cause,  contending,  that  as  the  [  171  ] 
defendant  claimed  title  under  the  wiU  of  John  Fernyhaugh^  it 
most  be  presumed  that  the  mortgage-term  had  been  assigned 
or  sarrendered  either  before  the  purchase  by  the  Fernyhaughs^ 
or  after  it  in  John  FernyhaugVs  lifetime,  and  had  passed  from 
the  custody  of  the  FemyhaughSy  which  was  the  proper  cus- 
tody for  it  if  surrendered  or  re-assigned,  into  the  defendant's 
pogsession ;  and,  therefore,  the  verdict  was  right  He  disclaimed 
foanding  the  presumption  of  a  surrender  on  the  mere  lapse  of 
18  years. 

Ltnsy  in  support  of  his  rule,  insisted  that  it  was  not  neces- 
sary to  account  for  the  possession  of  a  modern  deed,  as  it  was 
of  an  ancient  deed  ;  and,  therefore,  although  the  defendant 
did  not  shew  whence  he  got  the  mortgage,  there  was  little 
groond  for  supposing  he  derived  it  from  the  Femyhaughs  ;  he 
might  have  borrowed  it  from  Mrs.  Davenport^  or  her  assignee. 
The  recital  that  the  premises  were  vested  in  W.  ^mith  in  trust 
to  sell,  as  Grahatn^  B.  thought,  afforded  a  presumption  that  all 
mortgages  were  got  in  and  paid  off,  as  an  act  preparatory  to  the 
perfecting  a  good  legal  title  to  a  purchaser ;  but  that  deed  was 
not  evidence  as  against  the  mortgagee,  being  made  long  sub- 
sequent to  the  mortgage.    The  circumstance  that  the  lessor  of 
the  plaintiff  had  not  possession  of  the  mortgage-deed,  was  of 
itself  strong  evidence  that  the  mortgage  had  not  been  paid  off. 
IVf  ANSFiELD,  C.  J.    There  is  no  circumstance  here  to  lead 
to  the  supposition  that  the  deed  was  surrendered,  except  the 
18  years'  time ;  if  the  deed  had  been  assigned  or  surrendered, 
the  instrument  whereby  it  had  been  assigned  or  surrendered 
ought  to  be  in  the  possession  of  the  plaintiff.     No  reason  is 
assigned  to  account  why  it  should  not  be  there ;  the  question 
is,  therefore,  whether  from  the  circumstance  of  the  18  yeara     [  17^  ] 
only  a  surrender  can  be  presumed.     I  have  never  known  any 
case  in  which  a  shorter  time  than  SO  years  has  been  held  suffi- 
cient to  ground  a  presumption  of  the  surrender ;  and  that  is 
often  too  short  a  time,  for  many  times  receipts  and  documents 
VoIm  V,  K  may 
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1813*  may  be  lost.  But  jt  is  enough  to  say  that  SO  years  is  the  time 
prescribed  by  act  of  parliament  as  a  bar  to  an  ejectment,  by 
analo§;y  to  which  the  doctrine  of  presumption  has  gone ;  and 


t       1^ 

Doe 

v» 
C4LYXR7*    ^^  might  as  well  say  a  presumption  might  be  raised  by  five 

years  in  assumpsit,  or  three  years  in  trespass,  as  18  years  in 

ejectment    Therefore  the  rule  must  be  made  absolute  for 

a  new  trials  not  for  a  nonsuit,  because  the  point  was  not  re- 

f^rved. 

Rule  absolute. 


PROMOTIONS. 
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IN  this  tenn,  on  Wednesday  the  83d  of  June,  Henry  Dam- 

pievm  Esq.  was  called  to  the  degree  of  the  coif,  and  gave  rings 

with  the  motto,  Consulia  patrum.    And  in  the  same  term  he 

was  appointed  to  the  office  of  one  of  his  majestj^s  justices  of 

the  Court  of  King's  Bench,  vacant  by  the  resifi^nation  of  Sir 

Nash  Grose,  Knight,  (who  resigned  it  in  the  preceding  Easter 

▼acation,  after  more  than  26  years'  service,)  and  received  the 

honour  of  knighthood. 

On  the  last  day  but  one  of  this  term,  John  Copley,  Esq.  waC 
called  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto, 
!fii  vigUare  severis. 


END   OF   TRINITY  TERM. 


END  OF  VOL  v.— PART  L 


CASES 


ARGUED  AND  DETERMINED  18  IS- 


IN  THE 


COURTS    OF   COMMON  PLEAS. 


AND 


EXCHEQUER-CHAMBER, 


IN 


Michaelmas    Term, 


Ib  the  Fifty-fourtb  Year  of  the  Reign  of  George  III. 


RiCKMAN  V.  HaWES.  j^^  0 

ONE  of  the  bail  was  described   as  ^^  of  Claphanif  shop-  a  descriptioB 
keeper/'    On  question,  she  said  she  lived  at  the  comer  one?"&eiarfe 
of  Acre'lmcy  so  that  the  place  had  a  distinct  name.  ^LwSm  "STit* 

'  Be$t^  Seijt.,  urged  that  the  description  was  suflBcient ;  but,     E?,*Sj^^*^ 
The  Court  held,  that  the  description  ^^  of  Clapham''*  was  too  um  anm  witk* 
general,  and  gave  Pell^  Serjt.,  who  made  the  objection,  time  *o^^**H»* 
lor  further  enquiry  respecting  this  person,  the  debt  being  small, 
and  the  other  bail  sufficient. 
Vol.  Y.  L 
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Nov,  6. 

Thp  plaintiff 
may  wave  the 
qiuiliicatioD 
that  th'-  haW 
■hall  b^  house- 
keeper or  free- 
holder. 


Saggers  r.  Gordon. 

ONE  of  the  bail  who  was  not  opposed  had  abundant  leaser- 
hold  property,  but  was  neither  a  householder,  nor  a  free- 
holder. Upon  the  notice  of  justification  was  indorsed  the 
plaintiflTs  consent  to  the  sufRciencj  of  this  bail. 

Best,  Serj.,  contended,  that  this  was  sufficient  without  his 
consenting  by  counsel. 

GiBBs,  J.  That  is  to  say,  the  plaintiff  consents  that  the 
bail,  being  no  householder,  shall  swear  he  is  one.  Upon  re- 
ference to  the  officers  they  said  that,  in  sinular  cases,  bail  were 
frequently  accepted  to  justify  by  consent,  and  that  the  mode 
was,  that  the  plaintiff  must  wave  the  question  whether  he  was 
a  householder.  The  bail  was  permitted  hereupon  to  justify, 
swearing  only  to  the  amount  of  his  property. 


*[  175  1 

^00.  6. 

A  person  to 
whom  several 
debts  were  due 
from   a    bank- 
rupt, arising 
out  of  separate 
tales  of  goods, 

S roved  some  of 
le  debts  under 
the  commission; 
another  person, 
who  was   sug- 
gested to  "be  a 
trustee  for  him, 
■aed  at  law 
upon  a  note 
which  the 
Iwnkrupthad 
giirn  for  other 
yart  of  the 
goods  sold.  Hie 
Coart  refused 
to  interfere  in 
a  summary  wav 
to  stay  proceed- 
ings on  the  bail* 
bond  In  this 
Action. 


Jeremiah  Howell  v.  Golledge. 

TJEYWOOD,  Serjt.,  moved  that  the  bail  bond  entered 
J-JL  into  in  this  cause  might  be  delivered  up  to  the  defend-' 
ant  to  be  cancelled,  and  that  all  pi'oceedings  thereon,  and  all 
proceedings  in  the  original  cause,  might  be  in  the  mean  time 
stayed.  He  moved  this*upon  an  aflldavit,  which  stated  that  the 
defendant,  a  dealer  in  timber,  purchased  of  John  Howell  in 
October  1812,  two  quantities  of  deals,  one'  for  boL  5j.,  for 
which  the  defendant  gave  his  promissory  note  of  the  SOth  of 
Ootober^zX  four  months'  date;  the  other  for  72/.  JO?.,  for  which 
he  gave  his  note  of  the  14th  of  Januarj/,  1813,  at  four  months* 
date;  and  on  the  18th  of  Feb  r  amy  ^  1813,  he  bought  another 
quantity  of  deals  of  John  Hozcelly  for  70/.,  foi'  which  he  gave 
no  note.  The  first  note  was  not  paid  on  the  5 Ih  of  iliareA, 
when  due,  and  on  the  SOth  of  Marchy  a  commission  of  bankrupt 
issued  against  the  defendant,  at  which  time  he  was  indebted  to 
John  Howell  in  these  three  sums,  together  195/.  15*.  John 

Howell 


IN  THE  Fifty-fourth  Year  of  GEORGE  III.  ITS 

JI(miell  proved  under  the  commission  only  a  debt  of  133/.  5^.        1813. 

for  goods  sold  and  delivered.     When  the  second  note  became     _ 

due,  the  bankers  o(John  Howell  presented  it  to  the  defendant  ^^ 

for  payment,  there  being  no  indorsement,  except  that  of  the   Golledj»e. 

pajee ;  it  was  not  paid,  and  this  action  was  now  commenced 

upon  that  note,  and  the  plaintiff  had  held  the  defendant  to  bail. 

The  defendant  swore  he  believed  this  action  was  brought  for 

the  benefit  of  the  payee,  John  Howell.     Upon  these   facts 

Htymood  contended,  that  the  proceedings  ought  to  be  set 

aside,  because  the  payee  could  not  vary  his  right,  nor  transfer 

the  debt  to  another  after  the  bankruptcy  ;  and  urged,  that  by 

f  roving  under  the  commission  a  part  of  his  debt,  he  had  made 

his  election  not  to  sue  for  any  part  of  it,  and  under  the  staL 

AiGeo.S.c.  121.  was  estopped  by  that  election;  and  could 

not  split  his  demand,  and  proceed  for  one  part  by  action,  and 

for  the  other  part  under  the  copnmission.     The  second  note, 

tithoagh  not  due  at  the  time  of  the  commission  issued,  might 

have  been  proved  under  it. 

GiBBs,  J.     If  the  indorsement  being  made  subsequent  to 
(he  bankruptcy  makes  any  difference  in  the  relative  rights  of     [  176  J 
(be  parties,  the  defendant  may  avail  himself  of  that  point  at 
the  trial :  if  not,  he  is  not  injured. 

The  Court  rejected  the  application. 


White  and  Others,  Assl^ees  of  Shuttlewortii  and  ^,    ^ 

Another,  Bankrupts,  v.  Wilks. 

THIS  was  an  action  of  trover  for  linseed  oil,  tried  at  the  f/d^JJJ'Jf'^,- 

slttinfirs   in   London,  after    TriniU/   term    1813,    before  tons  of  oil  out  of 

J*  '    -  ,  ,   ^     ,  1         A^f       1  111  /•  *  merchant  8 

J^^anifield,  C.J. :  the  case  was,  that  C/ea56y,  the  broker  for  stock.consistinc 

bothpartiesj  made  out  and  delivered  to  the  bankrupts  a  note  qu^mlw*©?* 

of  sale,  as  follows:  "  London.  14Ui  January^  1812.     Messrs.  «!>;  i"  Rivera 

^         '  7        -^  .y »  Cisterns,  in 

^hulUeworih  ^nd  Goodfellow  bought  of  il7a^//«V/5  fFi7A*s  twenty  divers  places, 

tons  of  oil  at  60/.,— 1200/.  Mr.  IVitks  holds  the  above  oil  in  ^L^7?here 

cisterns  for  Messrs.  Shutlleworth  and  Goodfellow's  accomnioda-  ration  ofthil*' 

tion,  charging  1^.  per  ton  per  week  rent.'^     A  further  con-  {|fe'^r«rt*orihe 

•net  was  also  written  in  these  terms :  "  London^  14th  January^  stock. 
1812,  bought  this  day,  hy  order  of  Messrs.  Shuitleuorlh  and 

L2  Goodfellowy 
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GoodfeUom^  o(  Matthias  Wilks^  twenty  tons  of  linseed  oil,  at 
60/.  per  ton,  usual  allowances,  to  be  delivered  in  one  month, 
and  paid  for  in  four  days,  by  their  acceptance  at  four  months." 
In  pursuance  of  these  terms,  a  bill  was  presented  to  the  bank* 
rupts  for  acceptance;  and  being  called  ibr  on  the  day  on  which 
the  bankrupt  stopped  payment,  was  giyen  up  not  accepted,  for 
irhich  a  cause  was  at  the  same  time  assigned,  that  the  seller 
refused  to  give,  at  4he  end  of  the  four  days,  an  order  for  the 
delivery  of  the  oil  to  the  bankrupts.  At  the  time  of  making 
this  contract,  the  defendant,  who  was  an  oil-merchant,  was 
possessed  of  large  quantities  of  oil,  lying  in  several  difierent 
cisterns,  at  different  warehouses;  no  particular  cistern  or 
warehouse  was  mentioned  to  the  buyers  as  that  from  which  the 
oil  sold  to  the  bankrupts  was  to  be  taken,  nor  did  the  broker 
know  where  the  particular  oil  lay  which  was  to  satisfy  this 
contract,  nor  was  any  specific  quantity  of  twenty  tons  weighed 
out  for  the  purchaser.  Before  oil  is  actually  delivered,  it  is 
the  custom  of  the  trade  to  weigh  it  6ut,  and  separate.it  from 
the  mass,  after  which  an  order  is  given  to  the  warehouse  keeper 
to  deliver  it  to  the  purchaser.  The  vendor,  upon  application, 
bad  refused  to  deliver  the  oil  to  the  plaintiff's.  Lens^  Serjt^ 
for  the  plaintiffs,  contended,  upon  the  authority  of  the  decision 
of  the  Court  of  King's  Bench,  in  Whitehouse  v.  Frosty  12  East. 
614.  and  Hurry  v.  Mangles,  1  Camp.  N.  P.  452,  that  the  sale 
in  this  case  was  complete,  and  the  plaintiffs  entitled  to  recover: 
he  relied  on  the  contract  that  the  goods  should  remain  in  the 
vendor's  warehouse  at  a  certain  rent,  as  equivalent  to  an  actual 
admeasurement  and  delivery.  Shepherd^  Serjt.,  for  the  de- 
fendant, contended  that  there  had  been  no  complete  sale,  be- 
cause no  specific  portion  of  the  oil  had  been  sold,  and  there 
had  been  no  delivery.  Mansfieldy  C.  J.  was  of  opinion,  fol- 
lowing the  cases  of  Zagury  v.  Fumelly  and  Austen  v.  Craven 
and  Beaumont^  ante.  Vol.  IV.  C.  P.,  Michaelmas  term  1812, 
that  there  was  no  complete  sale,  because  the  contract  did  not 
attach  upon  any  particular  parcel  of  oil,  nor  had  there  been 
any  actual  delivery,  and  nonsuited  the  plaintiffs. 

JLens  now  moved  to  set  aside  the  nonsuit  and  have  a  new 
trial,  upon  the  authority  of  the  cases  which  he  had  cited  at  the 
trial. 

Mansfield,  C.  J.  In  the  case  of  Austen  v.  Craven^  this 
Court,  in  direct  opposition  to  the  cases  cited,  held  that  trover 
would  not  lie  for  sugars  which  had  not  been  specifically  eepa* 

rated 
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ratd  firom  the  vendor's  stock;  and  although  the  objection  was 
not  made  fully  comprehensible  upon  the  first  trial  of  that  cause, 
jet  as  soon  as  it  came  to  be  stated  in  court,  it  became  too  clear 
to  be  resisted  ;  and,  although  the  case  was  an  extremely  hard 
ose,  inasmuch  as  the  very  persons  who  refused  to  deliver  the 
sugars  had  told  the  purchaser  that  he  might  safely  pay  the 
bankrupt  for  them,  we  held  that  he  could  not  recover;  and  un* 
leBB  it  can  be  shewn  that  that  decision  was  wrong,  it  is  impos- 
sible that  the  plaintiff  should  prevail  in  this  case.    The  objec* 
ti<m  here  is,  that  no  specific  quantity  of  oil  was  sold.    The 
quantity  agreed  to  be  sold  was  mixed  with  a  much  larger  quan- 
tity; and  not  only  that,  but  it  was  mixed  with  several  different 
quantities : — how  was  it  to  be  separated  ?     In  the  cases  where 
the  payment  of  rent  for  warehouse  room  has  been  an  ingredient 
to  make  a  complete  sale,  the  question  has  always  been  on  the' 
coDstractive  delivery,  not  on  the  separation  of  the  goods  from 
the  mass :  in  all  those  cases  there  has  been  a  complete  sepa- 
ration of  the  goods  sold  ;  and  the  only  doubt  has  been,  whether 
there  were  a  symbolical  delivery.     This,  too,  is  the  case  of  a 
liquid,  which  makes  the  diflBculty  much  greater  than  in  the  case 
ofa  solid  substance,  (a)  Heath, 


1813. 


White 

V. 

Wxixs. 


(a)  The  ingenions  experiments 
of  Coaot  Rumford  have  demon* 
strated  that  erery  change  of  tem- 
perature in  the  particles  of  a  floid 
occasKHisa  change  in  the  relative 
local  position  of  those  particles ; 
those  which  receive  an  increase  of 
heat  becoming  specifically  lighter, 
aod  imniediately  rising  to  the  top, 
and  those  which  give  oat  their  heat 
and  become  cold,  becoming  at  the 
>ame  time  specifically  heavier  by 
reuon  of  their  condensation ;  and, 
coofleqnently,  sinking  to  the  bot- 
tooi:  hence  it  follows  that  if  the 
fender  of  a  portion  of  a  fluid 
sboold,  upon  a  contract  of  sale,  at- 
tenpt,  without  proTiously  drawing 
it  of,  to  assign  to  the  buyer  any 
ipediic  portion  of  the  mass  less 
ftan  the  whole,  aa  for  instance,  that 


part  whiclrat  the  time  of  the  con^ 
tract  constitutes  the  uppermost 
twenty  tons,  or  the  lowermost 
twenty  tons  in  the  vat,  it  would  be 
Impossible  for  him  specifically  to 
fulfil  such  a  contract ;  for,  as  the 
temperature  of  the  atmosphere  is 
continually  changing  with  every 
cloud  that  intercepts  the  rays  of 
the  sun,  and  with  every  alteration 
of  the  wind,  the  particles  that 
formed  the  portion  expressed  to  be 
sold  would  instantly,  after  the 
contract  made,  begin  to  be  dis« 
placed,  and  to  be  replaced  by 
others ;  and  it  would  be  an  abso« 
lute  miracle  if  that  lery  assemblage 
of  particles  which  at  the  time  of 
the  contract  occupied  the  part  of 
the  vessel  affected  to  be  sold, 
should,  after  such  repeated  mijc« 

tores 
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Heath,  J.  The  payment  of  rent  is  not  equivalent  to  a  de-» 
livery  of  the  goodfl.  Suppose  a  part  of  the  oil  in  some  of  these 
cisterns  were  lost  or  burnt,  who  is  to*  know  whether  it  is  the 
vendor^s  or  the  purchaser's  oil  that  is  destroyed  ?  We  do  not 
pretend  to  reconcile  the  case  oi Austen  v.  Craven  with  that  of 
Whitehouse  v.  Frosty  it  would  be  impossible  so  to  do;  and  un« 
less  tLe  plaintiff  can  overthrow  that  case,  it  is  impossible  to 
grant  a  new  trial  here.  There  are,  besides,  numbers  of  old  cases, 
in  which  it  has  been  held,  that  the  plaintiflfs  could  not  succeed 
for  want  of  a  sufficient  certainty  and  separation  of  the  goods 
sold. 

The  Court  refused  the  rule. 

Chambre,  J.  was  absent,  in  consequence  of  indisposition. 


tares  with  the  residue  of  the  mass, 
haye  reassembled  in  their  original 
position,  just  at  the  moment  when 


the  pnrcliaser  came  to  draw  off 
what  he  had  bought. 


[1801 
Nov.  11. 

liord  Mayor's 
day  i*  not  sacE 
an  holiday  as 
entities  the 
sealer  of  writs 
to  an  extraor- 
dinary fee  for 
sealiniE  a  writ 
on  that  day. 


Worthy  v.  Palter, 

OffSLO  W^  Serjt.,  yesterday  moved  that  the  deputy  sealer 
of  writs  might  be  ordered  to  repay  to  the  defendant,  a 
prisoner,  or  his  attorney,  the  sum  of  lO^.,  which  he  had  insisted 
upon  receiving  on  the  9th  of  November^  over  and  above  the 
ordinary  fee  of  7(f.,  for  sealing  on  that  day,  being  the  lord 
mayor's  day,  a  writ  which  was  necessary  to  the  defendant's 
discliarge  out  of  custody,  to'which  he  then  stood  entitled.  The 
officer  was  iound  at  the  office,  at  his  usual  hours ;  but  he  in- 
sisted that  the  day  was  a  holiday,  and  that  he  was  therefore 
not  compellable  to  do  any  business ;  and  he  demanded  this  ex- 
traordinary fee  for  doing  it,  which  the  defendant's  attorney 
paid  him,  under  a  protest  of  its  illegality,  and  a  threat  of  ap- 
plication to  the  Court.  The  Court  desired  that  the  officei 
might  have  regular  notice  of  this  application,  and  that  the 
matter  might  be  again  mentioned. 

On  this  day  Onslow  stated  that  the  officer  had  rendered  hii 
motion  unnecessary,  by  repaying  the  lO^.,  upon  service  of  th( 
notice,  being  satisfied  that  the  lord  mayor's  day  was  not  such  f 
holiday  as  entitled  him  to  this  additional  fee. 
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I  Hodgson  and  Others  v.  Temple.  Nou.  ii. 

THIS  was  an  action  brought  to  recover  the  price  of  spirit-  ^lE^^SSdT^ 
uous  liquors  sold  and  delivered  to  the  defendant  Nicholas  knowing  that 

m       1         TT  1  •  1      i.     .  t         -x^'  A       ^^  purchaser  1 

Tmple.     Upon  the  trial  of  the  cause  at  the  sittings  aiter  intends  to  ap- 
Trtm/yterna,  1813,  the  plaintiffs,  who  were  distillers,  proved  f/i^^e.^S 
that  they  had  delivered  divers  quantities  of  spirits  by  the  or-  J„Stiri^*to*re- 
ders  of  the  plaintiff  under  permits  which  they  obtained,  author-  cover  the  price 
izing  the  delivery  of  the  goods  to  Richard  Temple  as  the  buyer,  other  aid  to  the 
and  for  his  use,  at  a  rectifying  distillery  which  was  entered  So^hi^'SS' 
vith  the  excise  officers  as  the  distillery  of  Richard  Temple^  jJ&^^StSntac 
€ituate  in  Peartree'Street ^  but  it  was  in  fact  the  property,  and  pcnnits  for 
carried  on  for  the  benefit,  of  the  defendant.     The  defendant  tortile  acent  oC 
also  kept  a  licensed  retail  shop  in  Fleet-street^  for  the  sale  of  **»«  P«««iM«r« 
spirituous  liquors,  which  the  plaintiffs  distinctly  knew. 

After  verdict  for  the  plaintiff,  Shepherd^  Seijt,  now  moved 
to  set  it  aside,  upon  the  ground  that  by  the  statute  26  Geo.  3. 
c.13,5. 54.  *^  no  person  licensed  to  sell  brandy  or  other  spirits 
by  retail,  or  selling  brandy  or  other  spirits  by  retail,  shall  be 
the  proprietor  or  owner  of  any  distillery  or  rectifying  house,  or 
have  any  part  or  share  in  any  distillery  or  rectifying  house,  or 
be  in  any  manner  concerned  in  the  trade  or  business  of  a  dis* 
tiller,  rectifier,  or  compounder  of  spirits;"  and  the  section  then 
proceeds  to  impose  a  penalty  of  200/.  for  the  offence;  and  he 
urged  that  the  plaintiflfs  having  furnished  these  liquors  for  the 
very  use  and  purpose  of  being  illegally  employed  in  both  x 
trades,  and  obtaining  permits  for  the  delivery  to  Richard 
Tempky  for  the  very  purpose  of  concealing  these  practices  of 
^e  defendant,  whose  occupation  of  a  retail  dealer  in  spirits 
they  well  knew,  they^  were  so  far  participes  criminisy  that  they  [  ^^^  J 
could  not  recover  the  price  of  the  goods  so  sold,  according  to 
the  authority  of  Clugas  v.  Pcnaluna^  4  Term  Rep.  466.  and 
other  similar  cases. 

Mansfibld,  C.  J.  This  would  be  carrying  the  law  much 
further  than  it  has  ever  yet  been  carried.  The  merely  seliuig 
S^H)d8,  knowing  that  the  buyer  will  make  an  illegal  use  of 
^ni,  is  not  sufficient  to  deprive  the  vendor  of  his  jnst  right  of 
Payment;  but  to  efiect  that  it  is  necessary  that  the  vendor 
thoold  be  a  sharer  in  the  illegal  transaction. 

3  IlEATir, 
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ISIS. 
Hodgson 

V. 


Heath,  J.  Cases  have  been  decided  upon  this  distinction, 
as  where  a  smuggler,  in  time  of  peace,  bought  brandj  in 
JVaitce,  and  brought  it  oyer  here,  and  sold  it,  it  was  held  that 
the  vendor  might  recover  the  price  of  it  in  our  courts,  Holman 
V.  Johnson^  Covop.  S4S. :  but  where  a  smuggler  bought  brandy 
in  Guernsey^  and  the  vendor  packed  it  in  ankers  in  preparation 
for  smuggling,  he  could  not  recover  the  price  of  it,  because  he 
was  aiding  in  the  breach  of  our  revenue  laws.  Biggs  v.  Law* 
renccj  S  Term  Rep.  454. 

The  Court  refused  the  rule. 

Chambbe,  J.  was  absent. 


I  1«S  ] 

Nov.  U. 


The  rnaniotee 
of  a  bill    dis- 
chaTRcd  by 
bankrnptry  of 
bis  liability  on 
the  bill,  b  not 
■n  inoooipetent 
witnefs  In  an 
artion  on  the 
bill  by  reason 
of  his  liability 
to  costs  in  an 
action  on  the 
bilL 


Brind  v.  Bacon. 

TTtEST^  Serjt,  moved  to  set  aside  a  verdict  on  account  of 
JD  the  admission  of  the  testimony  of  a  witness,  whom  be 
contended  to  be  incompetent;  the  witness  was  guarantee  of  a 
bill  of  exchange,  and  had  been  a  bankrupt;  and  Best  had  ob- 
jected that  although  he  was  altogether  discharged  as  to  the  bill 
by  the  statute  49  Geo.  S.  c.  181.  s.  8.  yet  that  he  was  not  thereby 
discharged  from  the  costs  of  any  action  that  might  be  brought 
on  the  bill,  because  those  costs,  being  only  a  consequential 
damage  of  the  bankrupt's  engagement,  would  not  ensue  the 
original  debt,  and  could  not  be  proved  under  the  commission, 
and  therefore  created  a  remaining  interest  which  rendered  the 
witness  incompetent* 

Mansfield,  C.J.  and  Heath,  J.,  the  only  judges  present, 
agreed  that  the  costs  must  follow  the  debt,  and  that  it  was  im- 
possible to  separate  them,  and 

Refused  the  Rule. 
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181S. 


Dob,  on  demise  of  Jones  and  Others,  v.  Wilde. 


N09.lh, 


THE  plaintifis  in  this  ejectment,  tried  before  Dampier,  J.,  iq  ^ettmoA 
at  the  summer  assizes,  1813,  haying  proved  a  primd  ^^  ^  ^ 
fade  possession  of  the  premises  in  the  defendant,  the  latter,  to  nant  ia  poaei 
whom  in  &ct  the  land  had  been  demised,  but  who  had  shifted  petent  to  prove 
over  the  land  to  his  son,  called  him  to  prove  that  he  the  son  ^^  i^l^ 
waa  really  the  tenant  in  possession,  and  that  the  defendant  was  ^^^MMnr 
only  a  bailiff  and  manager  for  him;  but  Damjrier^  J.  rejected  rfthctuid.' 
the  witness. 

Bestj  Serjt.  now  moved  for  a  new  trial,  contending  that  this  [  184  ] 
case  differed  from  those  wherein  it  has  been  held  that  a  tenant 
in  possession  is  an  incompetent  witness  in  an  ejectment  against 
his  landlord ;  for  in  this  case  the  effect  of  the  evidence  would 
be,  to  subject  the  witness  both  to  an  ejectment  and  an  action 
for  mesne  profits,  and  therefore  was  contrary  to  his  interest. 

Mansfield,  C.  J.  He  comes  to  rebut  a  verdict  which 
would  have  the  effect  of  turning  him  out  immediately ;  and  that 
is  ao  immediate  interest,  and  outweighs  the  contrary  and  re* 
MKrter  efSxt  of  his  subjecting  himself  by  his  testimony  to  an 
action. 

Rule  refused. 


lis  Blanc,  demandant;  Pocock,  tenant;  Nicholas, 

Vouchee.  Mufc  a 

r^AUGHAN,  Serjt,  moved  that  a  recovery  might  be  al-  ^JSLllfm 
f^    lowed  to  pass  under  the  following  circumstances.    The  J^JSand 
Touchee  resided  in  Smtzerland^  the  communication  with  which  °f^|21/*'^^^ 
country  was  at  present  extremely  difficult.    The  commission  the  oonnit- 
to  take  the  acknowledgment  had  been  directed  to  Desmoulinsy  S^tSsZifttor 


a  banker,  and  Cazenoroe  D*Arlansy  a  member  of  the  grand  {^^jSf 

mentwwiB 
fact  sworn  before  S..  a  magiftrate  aotborited  to  adminiiter  an  oath,  made  it  before  O.,  (the  other  en 
nteioBer,)  which  said  S.  was  duly  anthorixed  to  sdmiailtcr  SD  oatb,  the  Coort  conaidered  it  ai  adcii* 
cal  error,  sad  allowed  tbe  recoyery  lo  paik 

council 
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1813.  council  of  Lausanne;  and  Desmoulins  had  made  an  aflSdavit  of 
~  r*  the  due  taking  of  the  acknowledgement,  which  was  transmitted 
DemaDdaut  ^'*^®*'>  ®"^  appears  to  hav**  been  sworn  before  Secretan^  a 
lieutenant  and  judge  of  the  pays  de  Lausanne.  But  Juste 
Goliej  the  notary  public  who  certified  the  making  of  the  affi- 
davit, certified  that  Samuel  Desmoulins  was  sworn  to  the  truth 
of  the  affidavit,  before  Cknemyoe  D^Arlans^  member  of  the 
great  council,  and  that  the  said  Secretan  was  a  person  author- 
[  185  ]  ized  to  administer  an  oath,  and  that  the  names  o(  JDesmoulins 
and  Secretan  subscribed  thereto  were  of  the  hand-writing  of 
those  persons.  Vaughan  prayed,  that  as  this  was  evidently  a 
clerical  mistake  of  the  notary,  who  had  inserted  the  name  of 
Cazenove  D^ Avians  instead  of  that  of  Secretan^  there  being  no 
previous  mention  of  Secretan  in  the  certificate,  to  which  the 
words  ^^  the  said  Secretan  "  could  refer,  this  certificate  might 
be  deemed  a  sufficient  compliance  with  the  rule  of  court,  HiL 
T.  14  G.  3.  which  requires,  that  if  the  parties  are  in  parts  be« 
yond  the  seas,  the  affidavit  shall  be  made  by  one  of  the  com- 
missioners who  hath  taken  the  acknowledgment,  and  shall  be 
sworn  before  some  magistrate  of  the  place  where  such  acknow- 
ledgment shall  be  taken,  having  due  authority  to  administer  an 
oath,  and  in  the  presence  of  a  notary  public,  which  notary  shall 
also  certify  in  writing  under  his  hand  and  seal,  as  well  the  due 
administering  of  the  said  oath,  as  also  the  name,  signature^  and 
office  of  the  magistrate  administering  the  same.  He  men* 
tioned  the  case  of  a  fine  which  had  been  acknowledged  before 
a  judge  of  one  of  his  majesty's  courts  of  record  in  Ireland,  in 
which  the  notarial  certificate  had  been  dispensed  with ;  he  ad- 
mitted, however,  the  diversity  between  that  case  and  this. 

The  Court  thought  that  it  was  impossible  not  to  see,  upon 
reading  the  certificate,  that  this  was  a  mere  clerical  mistake  of 
the  one  name  for  the  other^  and  permitted  the  recovery  to  pass. 
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1813. 


Aldred  v.  Hicks.  jvbv.  ii« 

s 
9 

THE  plaintiiTs  attorney  having  had  a  commnnication  by  Hf^*™"*^^^ 
letter,  with  the  defendant,  respecting  the  subject  of  this  ed  on  the  wb* 
action,  sent  him  process  in  a  letter  by  the  general  post :  he  also  {ion,  mud  to 
sent  him  a  declaration,  and  notice  of  declaration  in  the  same  u'^i^t^DcSed 
mode ;  and  in  due  course  entered  an  appearance  for  him,  and  |°  *  ^^^  ^3L 
signed  judgment  for  want  of  a  plea.   Best^  Serjt.,  had  obtained  faiiy  rcfoieto 
a  role  nisi  to  set  aside  this  judgment  with  costs,  upon  an  af-  ter,  it  thail  be 
fidavit,  which  stated  that  the  defendant  had  never  been  served  M^^o?hfm, 
either  with  process  or  declaration  in  the  cause ;  and  upon  the  tboi^  he 

5.1  1        t       «         1      1  ne? er  read  it. 

ooanter  affidavits,  the  case  appeared  to  be,  that  the  letters  con« 
taining  the  process  and  declaration  had  been  returned  un- 
opened, to  the  general  post-office,  with  the  word  ^*  refused" 
written  on  them.  The  fact  being,  that  the  defendant  would 
not  take  them  in,  when  brought  by  the  post-man,  so  that  he 
had  never  seen  the  contents  of  the  letters. 

Shepherdy  Seijl.,  shewed  cause  against  the. rule,  and  Best 
endeavoured  to  support  it. 

But  The  Court  held,  that  it  was  a  common  practice  at  Nisi 
PriuM  if  a  letter  is  shewn  to  be  put  into  the  post-office,  to  pre- 
same  that  it  arrives ;  and  though  the  defendant  did  not  actually 
open  the  letters,  there  was  sufficient  reason  to  believe  that  he 
knew  the  handwriting  of  the  attorney  on  the  direction,  and 
divined  the  contents ;  and  therefore  it  was  a  wilful  refusal  to 
see  the  process,  which  the  defendant  might  have  seen  if  he 
woold ;  and  was  a  contempt  of  the  process  of  the  Court,  of 
which  he  ought  not  to  be  permitted  to  avail  himself;  and  they 
discharged  the  rule,  as  it  was  moved^  with  costs. 
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1813. 


Jfw.  13.  _.  __ 

Byne  V,  Moore. 

Where,  io  an 

^2V^hSc^  rWlHIS  was  an  action  for  a  malicious  prosecution  :  the  die- 
inr^r  an  »*  JL  claration  alleged  that  the  defendant  maliciously  inteDd- 
tiff  gave  no  ing  to  iDJure  the  plaintiff  and  bring  him  into  public  scandial, 
Sim  tito  bm  ^  in&my,  and  disgrace,  and  to  cause  him  to  be  imprisoned  for  a 
fySSS^taJT^  long  space  of  time,  and  thereby  to  impoyerish,  oppress,  and 
waiithemipon  |*uin  him,  went  before  Dr.  RosCj  being  one  of  the  justices  of 
Coort  refUcd  the  peace  assigned,  &c.  for  the  county  of  Surrey,  and  before 
{^^i2f  ^  him,  being  such  justice,  falsely  and  maliciously,  and  without 
?*  ^^weT  ^^y  reasonable  or  probable  cause  whatever,  charged  the  plain* 
that  the  de-  tiff  with  having  assaulted  and  beat  the  defendant ;  and  upon 
the  piaiiit?r^  such  charge  the  defendant  falsely  and  maliciously,  and  without 
aMraitingh^m,  ^^Y  reasonable  or  probable  cause,  caused  and  pir>cured  the 
and  procured  a  g^jj  J)r.  RosCj  being  such  justice,  to  grant  his  warrant  under 
DKhend  him  his  hand  and  seal,  for  apprehending  the  plaintiff,  and  bringing 
toce.  The  '  him  before  Dr.  Roscj  or  some  other  justice  of  the  peace  for 
^ulDruttuU-  Surrey^  to  be  dealt  with  according  to  law,  for  the  said  supposed 
?"«  »nf  ■^'•^"  offence ;  and  the  defendant,  by  virtue  of  that  warrant,  after- 
rant  prodaced  wards,  wrongfully  and  unjustly,  and  without  any  reasonable 
chai^  to\e     or  probable  cause,  procured  the  plaintiff  to  be  arrested,  and 


andb^TtiDcf     imprisoned,  and  to  be  detained  until  he  was  carried  before  the 

held,  that 
was  no  material 


ana  beatinc:      — r ?  -^  —  " — ^ 

^K  ^^^,  Lord  Mayor  of  London,  being  one  of  the  justices  of  the  peace 
▼ariance.  for  the  City  oi  London,  to  be  examined  before  him,  toncbing^ 
the  said  supposed  crime,  and  further  caused  the  plaintiff  to  be 
carried,  or  conveyed  in  custody,  before  a  certain  other  magis* 
trate  at  the  public  office,  Union^sireet,  assigned  to  keep  the 
peace  for  the  county  of  Surrey,  to  be  examined  before  him, 
touching  the  supposed  crime,  and  to  be  by  the  said  justice  ob- 
liged to  find  sureties,  and  with  such  sureties  to  enter  into  a 
r  188  1  recognizance  to  the  king,  before  some  justice,  for  the  plaintiff's 
personal  appearance  at  the  then  next  general  quarter  sessions 
of  the  peace  for  Surrey,  and  then  and  there  to  answer  the 
complaint  of  the  plaintiff  for  assaulting  and  beating  him,  by 
reason  whereof  the  plaintiff,  in  pursuance  of  the  recognizance 
so  entered  into,  at  the  next  general  quarter  sessions  of  the 
peace  for  Surrey,  on  the  14th  o(  January,  181^,  before  Randle 
Jackson^  Esq.  and  certain  justices  of  the  peace  for  that  county, 

did 
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Btjic 


personally  appear  pursuant  to  the  said  recognizance ;  and        1813. 
Ibe  defendant  did  further  (alsdy  and  maliciously,  and  without 
way  reasonable  or  probable  cause,  cause  a  bill  of  indictment  to  ^^ 

be  preferred  against  the  plaintiff,  (which  the  declaration  set     Moors. 
-out,)  for  an  assault  on  the  defendant ;  and  the  defendant  fiilsely 
and  malicfously,  and  without  any  reasonable  or  probable  cause 
i^batsoever,  at  the  said  sessions  exhibited  and  preferred  the 
said  indictment  against  the  plaintiflTto  the  jury  of  the  grand  in- 
quest then  and  there  at  the  said  sessions  sworn  to  inquire  for 
tiie  king  and  the  body  of  the  county,  and  then  and  there  mali* 
cioiisly  and  fiilsely  gave  evidence  before  the  same  jurors  of  and 
<oBGeming  the  matters  contained  in  that  indictment,  and  en- 
deavoured  and  strove,  as  much  as  in  him  lay,  to  cause  and  pro- 
cure the  said  indictment  to  be  found  a  true  bill  by  the  same 
jurors  against  the  plaintiff,  when  in  truth  the  whole  matter  con-^ 
taiDed  in  that  indictment  was  fiilse,  scandalous,  and  contrary  to 
truth,  and  so  it  then  and  there  after  their  examination  of  wit^ 
thereon  returned  the  indictment  to  the  court  of  the  said 
^^  not  found,'*  whereupon  the  plaintiff  and  his  sureties 
were  then  and  there  discharged  of  their  recognizance,  and  the 
prosecution  became  and  was  ended  and  determined.    There 
was  a  second  count  for  preferring  the  indictment  only.     The 
defeidant  pleaded  the  general  issue.     Upon  the  trial  of  this 
taase  at  the  Surrey  Lent  assizes  1812,  before  Macdonalit  C.J. 
it  appeared  that  the  warrant  issued  by  Dr.  Rose  stated  the 
charge  to   be  for  violently  assaulting  the  defendant.     The      i   ^^^  J 
charge  which  the  defendant  in  fact  made,  was  for  assaulting 
and  striking.     It  was  objected  that  there  was  a  variance  be- 
tween the  offence  described  in  the  warrant,  the  ofience  de- 
Kribed  in  the  charge  made,  and  the  ofience  averred  in  the  al- 
legation of  a  charge  for  assaulting  and  beating ;  and  the  Chief 
Baron  considering  the  variance  as  fatal,  nonsuited  the  plaintiff, 
fieif,  Serjt.,  in  Easier  term  1812,  had  obtained  a  rule  nisi  to 
^  aside  this  nonsuit,  and  have  a  new  trial,  upon  the  ground 
^  the  declaration  did  not  in  this  case  purport  to  set  out  the 
^eiK>rof  the  warrant,  and  that  the  substance  of  the  allegation, 
^hich  therefore  was  alone  necessary,  bad  been  proved :  he 
cited  King  v.  Pippei^  1  Term  Rep.  2S7.  where  all  the  autho- 
^^  are  collected,  and  Purcell  v.  Macnamara^  9  East.  157. 
JL  ke  Court  granted  a  rule  nisi. 

Shepherd^  Seijt.,  in  Trinity  term  181S,  shewed  cause  against 
^  rule*    H^  contended)  that  assaulting  and  beating  was  a 

different 
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1813.        diflferent  oflTence  from  violently  assaulting,  and  a  g^reater  oSence, 
"T  for  there  are  many  assaults  ijFitbout  a  battery.    The  Court 

^^  held,  that  the  declaration  did  not  purport  to  describe  the  war- 

MooRE.  rant :  it  stated  the  charge  truly  ;  and  though  the  warrant  used 
the  word  struck,  instead  of  the  word  beat,  which  is  in  the  de- 
claration, the  variance  was  immaterial,  and  they  made  the  rule 
absolute. 

Upon  the  second  trial  of  the  cause  the  plaintiff  abandoned 
his  case  on  the  first  count,  and  upon  the  second  gave  in  evi- 
dence only  the  bill  of  indictment  for  the  assault  with  ignoramut 
returned  thereon,  and  supposed  that  that  constituted  a, /irm^ 
facie  case,  expecting  that  the  defendant  would  rebut  it  by  evi- 
dence, and  that  the  plaintiff  would  have  his  reply  thereoD|  in 
[  190  ]  which  he  meant  to  go  into  the  merits  of  his  case  after  having 
had  the  previous  advantage  of  cross-examining  the  defendant's 
witnesses ;  but  the  defendant,  instead  of  going  into  his  case^ 
and  calling  witnesses,  insisted  with  success  that  the  plaintifl^ 
upon  his  case,  must  be  nonsuited. 

Besty  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  that  non- 
suit, and  have  a  new  trial ;  against  which 

Shepherd^  Serit.,  shewed  cause :  he  contended  that,  unlets 
the  plaintiff  coula  shew  a  special  damage,  he  could  not,  under 
these  circumstances,  maintain  the  action.  He  also  cited  Liiwal 
V.  Smallmatij  2  Selw.  N.  P.  2d  edit.  1056,  /z.,  where  the  dis- 
tinction was  taken  by  Foster^  J.  that  on  indictments  for  mis- 
demeanors evidence  of  express  malice  must  be  given.     S(ml 
V.  RobertSy  1  Salk.  13.  (which  case,  the  Court  observed,  had 
been  often  cited,  though  the  book  in  general  was  of  no  autho- 
rity.)    Secondlj/y  that  if  ignoramus  be  returned,  where  the  in- 
dictment contains  scandal,  and  where  the  defendant  has  been 
in  prison,  the  action  lies;  but  if  the  indictment  contain  no 
scandal,  and  there  be  no  imprisonment,  there  is  not  a  sufficient 
ground  for  the  action:  without  proof  of  express  rancour  it  lies 
not;  the  mere  innocence  of  the  plaintiff  is  not  sufficient.  There 
was  no  evidence  given  of  the  imprisonment  in  the  present 
instance. 

Brsl,  in  support  of  his  rule,  urged  that  the  rejection  of  the 
bill  by  the  grand  jury  was  primd  facie  evidence  of  the  want  of 
probable  cause.  The  bill  contained  that  which,  if  it  had  been 
found,  would  have  been  cause  of  imprisonment ;  and,  there- 
fore, was  within  the  rule;  and  the  plaintiff  had  proved  sufficient 
to  entitle  him  to  a  verdict.  To  what  extent  the  plaintiff  would 

•  have 
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baTe  proved  himself  entitled  to  damages  cannot  be  apparent'       181 S. 
to  the  Court,  because  he  lost  the  opportunity  of  going  ♦into  his        «  • 

case ;  but  though,  without  further  evidence,  he  could  not  re-  ^^  ' 

cover  material  damages,  "he  was  at  least  entitled  to  nominal  Moore. 
damages,  which  would  prevent  him  from  being  liable  to  pay  *[  1^1  ] 
the  defendant's  costs,  though  he  might  not  recever  his  own. 

Mansfield,  C.  J.    I  feel  a  difficulty  to  understand  how  the 
plaintiff  could  recover  in  the  present  action,  wherein  he  could 
TecoYer  no  damages,  because  he  clearly  has  not  proved  that 
ke  has  sustained  any.     I  can  understand  the  ground  upon 
which  an  action  shall  be  maintained  for  an  indictment  which 
oontaias  scandal ;  but  this  contains  none,  nor  does  any  danger 
of  imprisonment  result  from  it :  this  bill  was  a  piece  of  mere 
waste  paper.     All  the  cases  in  Buller*s  Nisi  Priusj  13.  are  di- 
rectly against  this  action,  for  the  author  speaks  of  putting  the 
plaintiff  to  ezpence,  and  affecting  his  good  fame,  neither  of 
whidi  could  be  done  here.     If  this  action  could  be  maintained, 
every  bill  which  the  grand  jury  threw  out  would  be  the  ground 
of  an  action.    The  judge  too  might  certify  in  this  cause  against 
tiie  costs,  if  the  damages  had  been  under  40j. 
Heath,  J.  concurred. 

Chambre,  JI     It  would  be  a  very  mischievous  precedent  if 
the  action  could  be  supported  on  this  evidence. 

Rule  discharged. 


[  192] 
Fentum  r.  PococK  and  Another.  ifov.  16. 

THE  plaintiff  declared  upon  a  bill  of  exchange  drawn  by  ][^Sf,''Cf^^J.^^ 
Beazley  upon  the  defendants,  payable  at  three  months  ^*y«*^  ^ccpt- 
afterdate  to  his  own  order,  for  110/.,  for  value  received  by  the  commodatioo 
^fendants,  and  by  the  {a)  drawer  delivered  to  the  defendants,  ^^^^^^lu 
^Wch  bill  the  defendants  afterwards  accepted,  to  be  paid  when  ^^^^^^^ 
tDeaine  should  become  payable  according  to  the  tenor  and  ef-  payment  by 
^^  thereof,  at  the  house  of  Davison  and  Co.  Pall-mall^  and  does  not  there* 
arerred  an  indorsement  and  delivery  by  the  drawer  to  the  ^c»captor. 

Whether  the 

(o)  Qucercy  the  meaniog  of  this  arerinent.  time  of  taking 

the  bin,  knew 
it  was  an  accommodatioa  bill,  or  not. 

plaintiff. 
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phiDtiff,  a  presentment  at  Davison^B  for  payment,  when  due, 
and  a  request  made  there  of  payment,  and  a  refusal ;  and  that 
neither  the  defendants  nor  any  other  person  had  paid  it. 

This  cause  was  tried  at  the  sittings  at  Westminsier  after 
Emster  term  1813,  when  it  appeared  that  the  bill  was  drawn  bjr 
Beazky,  and  accepted  by  the  defendants  for  his  accommoda* 
tion,  and  in  order  to  enable  him  to  raise  money,  without  any 
consideration  for  the  same ;  but  that  the  plaintiff,  to  whom  the 
drawer  was  indebted,  took  the  bill  without  knowing  that  it  was 
an  accommodation  bill,  and  gave  value  for  it,  having  discounted 
it,  received  his  own  debt  thereout,  and  paid  over  the  balance 
to  Beasley.    When  the  bill  became  due,  it  was  duly  presented 
for  payment,  and  refused ;  and  the  plaintiff  was  then  informed 
that  it  was  an  accommodation  bill,  and  that  the  defendants  had 
no  effects  of  the  drawer.  The  plaintiff  received  from  the  drawer 
05/.  in  part  discharge  of  the  bill ;  and  upon  bis  proposing  to 
give  a  cognovit  for  the  rest  of  the  sum,  payable  at  a  future  day, 
he  hesitated  to  accept  it,  until  he  should  obtain  the  consent  of 
the  defendants,  fearing  lest  the  giving  time  to  the  drawer  vritb- 
out  their  cpnsent,  should  operate  as  a  discharge  to  them.  That 
consent  was  asked  by  Beazley^  and  not  obtained ;  but  expressly 
refused.    The  plaintiff's  attorney,  however,  was  induced  to 
accept  the  cognovit^  upon  an  ambiguous  representation  by* 
Beazlet/^  either  that  he  had  obtained  the  defendants*  consent^ 
or  that  he  had  no  doubt  he  should  obtain  it,  the  plaintiff's  at- 
torney swearing  that  he  understood  the  result  of  the  conversa* 
tion  in  the  former  sense,  Beazlet/  swearing  that  he  used  only 
the  latter  expressions :  but  this  was  long  subsequent  to  the 
defendants'  refusal  to  pay,  upon  which  the  plaintiff's  right  of 
action,  if  any,  became  vested.     Shepherd^  Serjt,  for  the  de- 
fendants, objected,  that   by  giving  time  to  the  drawer  of  this 
bill,  for  whose  sole  accommodation  it  was  accepted,  the  plains 
tiff  had  discharged  the  defendants.    Man^ld^  C.  J.  however, 
dissented  from  this  doctrine ;  and  the  jury,  under  his  direction^ 
found  a  verdict  for  the  plaintiff. 

Shepherd^  in  Trinity  term  1813,  had  obtained  a  rule  nisi  to 
set  aside  this  verdict,  and  enter  a  nonsuit,  upon  the  same  ob* 
jection  which  he  had  taken  at  the  trial. 

Marshall^  Serjt.,  on  this  day  shewed  cause.  He  observed, 
that  it  was  not  made  known  to  the  plaintiff  when  he  took  this 
bill,  that  it  was  an  accommodation  bill.  He  contended,  that 
the  cases  which  would  be  cited  were  contrary  to  the  general 

principles 
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principles  which  had  prevailed  throughout  all  time,  respecting 
bills  of  exchange,  and  contrary  to  the  decision  of  GibbSj  J.  in 
the  case  o(Kerrisony.  Cooke,  SCampb.  362.  who  expressed 
strong  doubts  of  the  doctrine  now  contended  for,  though  he  en- 
deavoured to  distinguish  the  case  then  before  him,  from  the 
doctrine  now  impugned,  upon  the  ground  of  a  subsequent 
verbal  promise  by  the  acceptor  to  pay,  yet  that  distinction  had 
no  sound  foundation  ;  for  a  verbal  promise  cannot  add  validity 
to  a  written  instrument.  The  doctrine  is  also  contrary  to  tjie 
case  of  Ellis  v.  Galindo^  \  Doug.  330.  n.  where  the  holder 
gave  the  drawer  three  months*  time,  and  did  not  sue  th£^  ac- 
ceptor for  three  years  afterwards.  He  also  would  havo  cited 
Dingwall  v.  Dunsierj  1  Doug.  ^47,  and  other  ^ases,  to  shew 
that  an^acceptor  is  in  general  liable  in  all  cases ;  but  the  Court 
said  it  was  unnecessary. 

Shepherd  endeavoured  to  support  the  rule,  on  the  argument, 
that  an  accommodation  bill  varies  from  a  bill  given  for  value, 
in  this  respect,  that  the  drawer  is  the  principal  debtor,  and  the 
acceptor  only  a  surety,  whereas  in  the  ordinary  case  of  a  bill 
f^iven  for  value,  the  acceptor  is  the  principal  debtor,  and  the 
drawer  is  only  a  surety.  That  this  was  an  accommodation  bill, 
was  a  (act  made4(nown  to  the  plaintiff,  before  he  gave  time  to 
the  drawer;  the  plaintiff,  therefore,  by  afterwards  giving  that 
indulgence  to  the  principal,  had  disicharged  the  surety.     This 
had  been  expressly  ruled  by  Lord  Ellenborough^  C.  J.  in  the 
two  cases  of  Laxton  v.  Peat,  2  Canipb,  N.  P.  185.  and  Collelt 
y.JBaigh,  3Campb.2S\.     Lord   Eldortj  C.  J.  in  the  case  of 
English  V.  Darlej/y  2  Bos.  4*  Pull.  61.  recognizes  thi«  doctrine, 
for  he  says,  ^Mf  a  holder  enter  into  an  agreement  with  a  prior 
indorser  in  the  morning  not  to  sue  him  for  a  certain  period  of 
time, and  then  immediately  oblige  a  subsequent  indorser  in  the 
evening  to  pay  the  debt,  the  latter  must  immediately  resort  to 
the  very  person  for  payment  to  whom  the  holder  has  pledged 
this &ith  that  he  shall  not  be  sued."     [Mans/Uldy  C.  J.     That 
decigioQ  would  be  right,  if  this  new  doctrine  had  never  been 
received;  for  as  the  acceptor  had  no  effects  in  his  hands,  the 
drawer  could  not  be  hurt  by  the  laches ;  whatever  could  be  got 
from  the  acceptor  was  all  in  ease  of  the  drawer.]     The  holder, 
'VS'ving  time  to  the  drawer,  without  the  consent  of  the  ac- 
^ptor,  puts  the  latter  in  a  worse  situation ;  for  he  cannot  re- 
aver against  the  drawer,  until  it  is  seen  how  much  the  holder 
'  nay  recover  against  the  acceptor.  It  is  only  in  case  the  holder 
Vol.  Y.  M  should 
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should  immediately  compel  the  acceptor  to  paj  the  whole  of 
the  debt,  that  the  latter  would  be  in  a  condition  instantly  to  re- 
cover the  whole  against  the  holder.  The  Court  cannot  sustain 
this  verdict,  without  holding  that  it  makes  no  difference,  whe- 
ther a  bill  be  an  accommodation  bill  or  not,  and  that  giving 
time  to  the  drawer  is  no  discharge  of  the  acceptor. 

Mansfield,  C.  J.  No  doubt,  if  the*  defendant  can  succeed 
jn  establishing  the  principle,  that  we  must  so  subvert  and  per- 
vert the  situation  of  the  parties  as  to  make  the  acceptor  merely 
a  surety,  and  the  drawer  the  principal,  the  consequence  con- 
tended for  must  follow.  This  case  of  JLaxion  v.  Peat  cer- 
tainly is  the  first  in  which  it  was  ever  supposed  that  the  ac- 
ceptor of  a  bill  of  exchange  was  not  the  first  person  and  the 
last  person  compellable  to  pay  that  bill  to  the  holder  of  it,  and 
that  any  thing  could  discharge  the  acceptor,  except  payment, 
or  a  release  :  and  I  never  before  knew  that  there  was  any  dif- 
ference between  an  acceptance  given  for  accommodation,  and 
an  acceptance  for  value.  When  I  first  saw  that  oasei  in  Camp^ 
btUy  I  was  in  the  same  state  as  Mr.  Justice  Gibbs^  and  doubted^ 
a  great  deal  whether  it  could  be  law.  The  case  of  Colloit  v. 
Ilaigh  must  be  considered,  not  as  a  separate  decision,  but  as 
resting  on  the  authority  of  the  former.  It  is  utterly  impossible 
for  any  Judge,  whatever  his  learning  and  abilities  may  be,  to 
decide  at  once  rightly  upon  every  point  which  comes  before 
him  at  Nisi  Prius;  and  whoever  looks  through  Campheir$ 
Reports,  will  be  greatly  surprised  to  see,  among  such  an  im- 
mense number  of  questions,  many  of  them  of  the  most  important 
kind,  which  come  before  that  noble  and  learned  Judge,  not 
that  there  are  mistakes;  but  that  he  is  in  by  far  the  most  of  the 
causes  so  wonderfully  right,  beyond  the  proportion  of  any  other 
Judges.  But  upon  this  case,  we  think  that  we  are  Bound  to 
differ  from  him,  and  to  hold  that  it  is  impossible  for  us  to  con- 
sider the  acceptor  of  an  accommodation  bill  in  the  light  of  a 
surety  for  the  payment  by  the  drawer ;  and  that  we  cannot 
therefore  say,  that  he  is  discharged  by  the  indulgence  shewn 
to  the  drawer.  Certainly,  the  paying  respect  to  accommoda- 
tion bills  is  not  what  one  would  wish  to  do,  seeing  the  mis- 
chiefs arising  from  them.  One  might  find  here  a  very  import- 
ant distinction  between  this  case,  and  the  case  decided  by  Liord 
Ellenboroughj  namely,  that  here  the  person  taking  the  bill  did 
not,  at  the  time  when  he  took  it,  know  that  it  was  an  accom- 
modation bill  I — and  if  he  did  not  then  know  it^  what  does  it 

signify 
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signify  what  came  to  bis  knowledge  afterwards,  if  he  took  the 

bill  for  a  valuable  consideration  ?     But  it  is  better  not  to  rest 

this  case  upon  that  foundation,  for  as  it  appears  to  nie,  if  the 

bolder  had  known  in  the  clearest  manner  at  the  time  of  his 

taking  the  bill,  that  it  was  merely  an  accommodation  bill,  it 

would  make  no  manner  of  difference:  for  he  who  accepts  a  bill, 

whether  for  value,  or  to  serve  a  friend,  makes  himself  in  all 

events  liable,  as  acceptor,  and  nothing  can  discharge  him  but 

payment  or  release.    The  case  before  Gibbs^  J.  has  shaken  this 

decision  in  Laxlon  v.  Peat^  and  we  think  rightly :  the  case 

cited  of  English  v.  Darlej/  is  not  applicable,  where  the  giving 

time  to  an  acceptor  was  held  to  lie  a  discharge  of  an  indorser, 

who  stands  only  in  the  situation  of  a  surety  for  the  first.     The 

role,  therefore,  which  has  been  obtained  for  setting  aside  the 

verdict,  and  entering  a  nonsuit,  must  be  discharged. 

Hbath,  J.  Although  I  feel  the  utmost  deference  for  the 
decisions  of  the  noble  and  learned  Liord,  1  cannot  concur  with 
him  in  these  two  decisions  in  Campbell.  Whoever  draws  an 
accommodation  bill,  procures  another  to  accept  it,  and  nego- 
tiates it  without  letting  the  person  to  whom  he  passes  it  know 
it  is  an  accommodation  bill,  is,  as  1  think,  guilty  of  a  gross 
fraud.  Shall  the  holder  then  be  put  in  a  worse  situation  by 
reason  of  the  fraud  which  the  drawer  has  practised  on  him? 
The  courts  have  gone  much  too  far  in  lending  support  to  these 
mischievous  instruments,  the  evils  resulting  from  which  we  see 
every  day.  He  who  comes  under  the  character  of  acceptor 
makes  himself  liable  as  such,  in  all  circumstances;  nothing  can 
diffchai^  him  but  payment,  or  release ;  the  rule  must,  there- 
fore, be  discharged. 

CuAMBRE,  J.  The  grounds  have  been  fully  and  clearly 
explained,  upon  which  the  Court  has  decided  ;  it  is  unneces- 
^ry  for  me  to  add  any  thing  more,  than  that  I  fully  concur  on 
»"  the  points. 

Rule  discharged. 
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^00.17.  Hubert,  demandant;  Humphreys,  Tenant;  Greenwood 
and  Wife,  first  Vouchees  ;  Greenwood  and  Wife,  second 
Vouchees. 

Hecoveryper.  "JTyTAVGHAN^  Serjt.,  moved  that  a  recovery  might  pass 
though  the  DO;'  9^  under  the  following  circumstances.  The  dedimus  potes' 
So7<lrtify  that  tatem  was  directed  to  Sir  Harry  Tichbome^  a  prisoner  in 
Se^n^ii«nte[  Paris^  who  was  a  justice  of  the  peace  in  England^  and  Francis 
before  whom     Balthazar  Solwins,     The  affidavit  sent  home,  stating  that  the 

the  affidavit  of  t         •     /.  •  .     . 

takinc  the  ac-    acknowledgment  was  taken  before  the  two  commissioners,  pur- 
wasTwonUn"     ported  to  be  sworn  at  the  house  of  Le  Blondy  judge  of  peace  in 
uSSKap^-'   ^^^  ^^^  *arrondissement  of  Paris^  and  was  counter-signed  Le 
rent  that  It  was  Blond.    A  notary  public  certified  that  the  oalh  was  adminis- 
*  r  1  go  1    tered  in  the  notary's  presence,  before  Le  Blond;  and  that  he 
was  competent  to  administer  an  oath,  but  did  not  swear  that 
the  signature  Le  Blond  was  his.     The  Court  thought  it  was  ap- 
parent that  the  signature  was  his,  and  permitted  the  recovery 
to  pass. 


Nov.  17. 


AiTKENHEAD  V.  Blades,  Esq.,  and  Others. 


If  asheriffcon-  TN  this  case  the  first  count  stated  that  the  defendants,  on  the 
sosiooaft^^e  -■-  ^^^  April^  and  on  divers  other  days  between'  that  day  and 
thewTit*that  ^^  commencement  of  the  suit,  entered  the  plaintiff's  house, 
irregularity  and  Continued  therein  for  twelve  hours,  on  each  of  those  days, 
trcsiMiMeraft  during  which  time  they  disturbed  the  plaintifi^'s  possession; 
notjwpjportthe  ^^^  ^^^  second  count  stated,  that  the  defendants  afterwards,  to 
aUe^ioDofa  y^u   ^^  the  day  and  year  first  above-mentioned,  entered  the 

new  trespass  . 

committed  by  house,  and  continued  therein  from  thence  to  the  commencement 
acts  which  he  of  the  suit,  and  during  that  time  disturbed  the  plaintifi^  in  his 
thiMaK<«itto[    possession.    The  defendant's  first  special  plea  was  thus  pleaded; 

as  to  tlie  breaking  and  entering  the  house  in  the  first  couot 
mentioned,  and  staying  and  continuing  there,  and  a  little  dis- 
turbing the  plaintift',  and  also  as  to  breaking  and  entering  the 
house  in  the  second  count  mentioned,  and  staying  therein  for 

tbe 
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the  time  mentioned  in  that  count,  and  during  that  time  a  h'ttle        181S. 

disturbing  him;  the  defendants  say  that  the  breaking  and  en-      ' 

terins:  the  dwelling-house  in  the  first  count  mentioned,  and     '^"'^^- 

*^  Hit  a  1^ 

continuing  therein,  and  disturbing  the  plaintiff,  and  the  break-  ,7, 

ing,  &c.  in  the  second  count  mentioned,  and  the  continuing      Bi.Az>Et. 
therein,  and  disturbing  him,  and  thereby  supposed  to  be  differ- 
ent acts  and  trespasses,  were  not  so,  but  the  same  act;  and  the      [  100  J 
defendants  then  stated  a  judgment  recovered  against  the  plain- 
tifbj  and  a  writ  of  testatum  fieri  facias  issued  thereon,  return- 
able on  Wednesday  next  after  fifteen  days  of  Easter  last  (viz. 
on  the  bih  of  Mai/^  the  first  day  of  Easter  term,)  under  which 
they  sold  the  goods,  and  by  the  sale  levied  a  certain  sum;  and 
they  concluded  with  saying,  that  in  making  such  levy  they  ne- 
eewarily  continued  in  the  house  for  the  time  in  the  introduc- 
tjoo  to  the  plea  mentioned,  which  are  the  same  trespasses  men* 
tiofied  in  the  introductory  part  of  the  plea.    The  plaintiff  re- 
plied to  this  plea,  that  the  breaking  and  entering  of  the  house 
in  the  first  count,  and  the  breaking,  &c.  in  the  second  count, 
were  different  acts  of  trespass,  and  not  the  same  act.     And 
upon  this  traverse  the  issue  was  joined.     Upon  the  trial  of  the 
caa8e  at  the  sittings  in  Middlesex^  after  Easter  term,  1813,  he* 
(ore  Mansfield^  C.J. ^  the  plaintiff  proved  that  the  first  entry 
uoder  the  writ  was  about  the  lOth  April j  and  that  a  sale  by 
auction  took  place  on  the  premises,  on  the  S6th  Aprils  against 
the  plaintiff's  consent,  and  although  all  the  goods  might  have 
been  easily  removed  in  a  few  hours,  possession  was  afterwards 
kept  till  the  6th  of  Maj/^  (one  day  after  the  return  of  the  writ,) 
and  that  the  officers  were  constantly  on  the  premises  during 
that  time.    Mansfield^  C.  J.  was  of  opinion  this  only  proved 
cNie  continued  trespass;  and  the  defendants  consequently  ob- 
tained a  verdict. 

Shepherdj  Serjt.,  in  Trinity  term,  1813,  obtained  a  rule  nisi 
for  a  new  trial,  upon  the  authority  of  Winterboum  v.  Morgan^ 
11  Eaii*395.j  to  which  he  likened  this  case,  contending  that  at 
the  return  of  the  writ  a  new  trespass  commenced,  and  although 
the  execution  might  be  a  good  justification  as  to  the  original 
entry,  and  the  remaining  in  the  house  until  the  return-day,  yet 
when  the  sheriff's  authority  ceased,  the  defendants  became  tres-  • 
passers.  The  day  being  immaterial  in  trespass,  it  was  not  to  •  ^qq  1 
be  concluded  firom  the  circumstance  that  the  second  trespass 
was  averred  to  be  on  the  same  day  as  the  first ;  that  it  was, 
therefore,  the  same  act« 

I  On 
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On  this  day  Vaughanj  Serji,,  would  Imve  shewn  cause;  I 
the  Court  called  on  Shepherd^  and  Marshall^  Serjt.,  who  i 
with  him,  to  support  the  rule.  They  contended  the  case  ^ 
the  same,  and  the  limits  of  the  several  trespasses  equally  c 
tinct,  as  if  the  sheriff  had  gone  out  of  possession  on  the  retu 
day  of  the  writ,  and  entered  again  on  the  following  day :  tl 
the  continuing  of  the  officer  in  possession  after  the  retum-d 
and  selling  the  goods  by  auction,  was  so  much  a  new  tresp 
that  it  could  not  have  been  given  in  evidence  under  a  new 
signment.  The  method  of  identifying  by  averment  in  the  p 
the  several  trespasses  alleged  in  several  counts  is  highly  i 
proper;  and  iMwrencCj  J.,  they  said,  had  once  thrown  out  t 
it  was  a  fit  ground  of  demurrer.  The  consequence  of  suci 
plea  was,  that  a  justification  was  pleaded  to  the  whole,  wh 
covered  only  a  part  pf  the  acts  complained  of:  it  was,  thei 
fore,  necessary  to  traverse  the  identity. 

JVIansfield,  C.  J.  What  mortal  can  tell  when  the  trespi 
began,  and  when  the  rightful  occupation  of  the  sheriff*  ceasei 
In  the  case  in  11  East*  the  period  of  five  days,  allotted  by  t 
statute  ^W.S^  M.  st.  I.  c.  5.,  for  selling  a  distress,  make  t 
continuance  on  the  premises  after  that  time  clearly  a  new  tp 
pass; — but  here,  who  can  tell  when  the  new  trjespass  bega 
The  plaintiff^  ought  to  have  newly  assigned. 

GiBBS,  J.  Consider  this:  if  this  irregularity  makes  the  i 
fendants  act  a  trespass,  it  makes  it  to  be  a  trespass  ab  initio^  i 
from  the  time  of  the  defendant's  entry.  But  how  can  that 
a  new  trespass  which  makes  a  party  a  trespasser  ab  initio  1^ 
by  a  trespasser  ab  initio  I  understand  a  trespass  which  was 
trespass  from  the  time  of  the  first  entry.  In  this  case,  whici 
on  an  execution,  we  are  clear  of  the  statute  of  JVm.  3.  respe 
ing  distresses,  which  says,  that  they  who  distrain  irregula 
shall  not  be  trespassers  ab  initioy  as  they  would  have  been 
common  law. 

Rule  discharged 
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Lear  v.  Heath.  ^<w-  i8. 

^HEPHERDy  Serjt.,  bad,  on  a  former  day,  obtained  a  Add-<>ndant 
A^  rule  niiij  to  cancel  the  bail-bond  wbich  had  been  given  by  en  to  bail  in  an 
Ihe  defendant  to  the  sheriff  in  this  case,  the  defendant  having  Jl^"^^^^ 
been  holden  to  bail  upon  an  affidavit  stating  that  he  was  in-  ^^*  k!^  bm 
debted  to  the  plaintiff  in  a  sum  for  a  total  loss  upon  a  policy  of  do  adjustaeac. 

liumrance.  aa  action  to  re- 

JUns  and  Pell,  Serjts.,  now  shewed  cause.    They  contended,  d^d^«. 
first,  that  there  was  neither  practice  nor  reason  which  pre-    ^2^|J2j^^^ 
Rented  this  arrest.     The  plaintiff  had  positively  sworn  that  the  to  a  total  lost, 
defendant  was  indebted :  the  loss  was  sworn  to  be  a  total  loss,  the  defc^nt 
which  made  the  amount  as  certain  as  the  amount  of  any  other  ^J^^^  offer 
debt  could  be.     If  the  plaintiff  swears  falsely  or  maliciously,  JJJJ*^*^'^^ 
the  defendant  has  his  appropriate  remedy.     In  cases  of  adjust- 
•  Dent,  or  of  actious  for  recovering  back  the  premium,  defend- 
aoU  may  be  holden  to  bail  on  policies :  this  was  distinguishable 
too  from  cases  of  average  loss,  which  are  more  uncertain  in 
amount.    It  may  be  assumed  to  be  the  ordinary  practice  of  the 
Court  of  King's  Bench,  to  arrest  in  all  cases  on  policies  of  in^ 
innnce,  for  it  is  sworn  that  the  sealer  of  writs  on  enquiry      [  202  ] 
uya,  that  bailable  process  is  sometimes  issued  in  actions  on 
policies  of  assurance.    But  if  the  Court  consider  themselves 

bound,  either  on  the  authority  of  a  case  of v.  Duboiij 

nid  to  have  been  decided  in  this  Court,  (though,  as  the  fects 
are  not  stated,  that  may  probably  have  been  an  arrest  for  aa 
Average  loss,  which  is  a  more  uncertain  demand,)  to  restrain 
plaintiffs  in  general  cases  on  policies  from  holding  the  defend- 
ants to  bail ;  yet,  at  least  in  this  particular  case,  the  general  rule 
ought  not  to  prevail ;  for  it  is  sworn  on  behalf  of  the  plaintiff, 
tbit  the  defendant  has,  since  the  action  commenced,  offered  to 
pay  an  average  loss  of  80/.  per  cent  in  full,  so  that,  as  far  as 
^t sum  of  80/.  goes,  the  debt  is  ascertained;  that  offer  is  at 
l^t  equivalent  to  an  adjustment,  in  case  of  which,  it  is  ad- 
mitted, the  defendant  may  lawfully  be  holden  to  bail,  as  upon 
^  account  stated.  It  appears  by  the  affidavits  that  this  was 
the  case  of  a  total  loss  by  shipwreck ;  and  that  after  an  offer  by 
the  plaintiff  of  abandonment,  and  refusal  by  the  defendant,  the 
plaintiff  very  meritoriously  exerted  himselfi  at  considerable  ex* 

pence. 
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181S.  pence,  to  save  something  from  the  wreck  for  the  benefit  of  the 
underwriters :  but  the  expences  he  was  at  were  so  heavy,  that 
what  he  recovered  barely  equalled  them,  so  that  the  loss  re- 
Hea'th.  mained  a  total  loss  as  before;  and  the  only  question  which  the 
defendant  made  was,  whether  it  should  be  a  total  loss,  or  a 
loss  of  80/.  per  cent,  only.  The  last  edition  of  Impels  Prac* 
tice  contained  a  precedent  of  an  affidavit  to  hold  to  bail  on  a 
policy  upon  an  average  loss ;  and  it  does  not  appear  to  be  on  an 
adjustment.  The  defendant  also  apprized  the  plaintiff  before 
the  action  brought  that  if  he  would  accept  70/.  he  might  have 
it,  but  that  if  he  would  not,  the  defendant  would  use  every  en- 
deavour to  delay  the  payment  as  long  as  possible,  which  con- 
.  duct  warrants  every  alacrity  and  diligence  in  the  plaintiff  in 
.[  ^^  J  securing  himself:  at  least,  they  prayed,  that  if  the  rule  should 
be  made  absolute,  it  might  be  without  costs,  and  that  the  de- 
fendant might  be  restrained  from  bringing  any  action. 

Shepherd^  Serjt.,  in  support  of  his  rule,  observed  that  this 
was  in  its  nature  a  claim  for  unliquidated  damages,  upoti  a  con- 
tract of  indemnity ;  and  it  was,  therefore,  against  all  principles 
of  the  practice  of  arrest,  to  permit  it  on  such  a  demand.  In 
fact  no  such  practice  had  ever  existed ;  the  sealer  of  writs 
could  not  judge  of  the  propriety  of  the  process  he  issued;  the 
expression  that  it  was  occasionally  issued,  shewed  that  it  was 
not  the  ordinary  practice:  the  occasions  on  which  it  was  said 
to  issue,  might  be  upon  adjustments,  or  to  recover  back  pre- 
miums*    The  point  had  recently  been  positively  decided,  upon 

argument,  in  the  case  of v.  Dubois^  in  this  Court;  and 

he  was,  therefore,  entitled  to  have  his  rule  made  absolute  with 
costs. 

Mansfield,  C.J.  observed  that  the.  statute  19G^.  2.  c.  37. 
s.  5.  first  enabled  the  defendants  in  actions  on  policies  to  pay 
money  into  Court,  a  proof  that  the  legislature  did  not  consider 
this  sort  of  demand  as  a  liquidated  debt,  but  as  unliquidated 
damages;  and  the  practice  previous  to  that  statute,  which  did 
not  allow  money  to  be  paid  into  Court  upon  policies,  is  con- 
firmatory evidence  of  the  same  point.  An  arrest  may  be  made 
for  a  debt,  whether  it  arise  on  an  instrument  under  seal,  or 
upon  a  simple  contract,  but  not  for  unliquidated  damages,  how- 
soever they  arise.  This  rule,  therefore,  must  certainly  be  di^ 
charged,  upon  the  ground  that  the  plaintiff  has  no  power  to 
arrest  in  such  cases.  The  Court,  perhaps,  cannot,  if  they 
would^  authorize  an  arrest  in  such  a  case,  any  more  than  they 

could 
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Lear 


could  before  the  statute  19  G.  2.  have  authorized  the  defendant        1815. 

to  pay  money  into  Court*     It  is,  however,  evidently  a  mere 

mistake  of  *the  attorney;   and  it  is  reasonable  that  the  rule 

should  be  discharged  upon  the  terms  of  not  bringing  any  ac-       Heath. 

tion  for  trespass  and  false  imprisonment.  *  [  204  ] 

Heath,  J*  The  plaintiff  has  not  confined  himself  to  hold- 
ing the  defendant  to  bail  for  the  80/.  which  the  defendant  has 
admitted ;  but  has  arrested  him  for  the  whole  demand,  as  for  a 
total  loss.  In  this  instance,  as  in  all  others,  the  party  who  acts 
in  contradiction  to  the  practice  of  the  Court  must  pay  the 
coats. 

Rule  absolute  to  cancel  the  bail-bond, 
with  costs,  the  defendant  undertak- 
ing not  to  bring  any  action  agaiilst 
the  plaintiff  for  trespass  and  fiilse 
imprisonment. 


Ha WKI NS  V,  JoN'BS.  jf^  28. 


error 


THE  plaintiff  signed  final  judgment  on  the  %i\i  of  Jult/;  A  writ  of 

and  on  the  same  day  sent  down  a  writ  of  fieri  facias  to  2^2*2?* 

^ortUngy  in  Sussex^  where  it  was  executed  on  the  10th,  with-  from  the  ao- 

OQt  notice  of  the  allowance  of  a  writ  of  error,  which  the  de-  aoce,  thonch 

feodant  obtained  on  the  9th,  in  London.    Pelly  Serjt.,  having  pro^inf  au 

obtained  a  rule  nisi  to  set  aside  the  execution,  ?iSIIli*J!!lf!5'" 

'  iciiorBiice  01 

Urn  endeavoured  to  support  it  on  the  want  of  notice  qf  the  tAealiowaace. 
Writ  of  error. 

But,  per  Curiam^  the  strict  rule  must  prevail :  the  allowance 
iMfia  a  supersedeas  from  the  moment  of  the  allowance,  with* 
oot  any  communication  with  the  plaintiff. 

Rule  absolute. 
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Nw,  18.  Doe,  on  demise  of  the  Grocers*  Company,  v.  Roe. 

th^^toSion*  T^^^   Grocers^  Compatij/  demised   a  house  in  London  io 
will  let  aside  '    JL     Haj/in  iov  yewTS^  by  a  lease  which  contained  a  proviso 
fiUdLpoaiM-'      for  re-entry  in  case  of  bankruptcy  or  underletting.     Haydrij 
^tedTttDriet    hy  licence  of  the  company,  underlet  to  Ingledew;  and^  subject 
ifla  landlord     iq  g^Q}^  underlease,  he  assigned  the  premises  to  Holmes  for  se- 
iiient,on8iig-     curing  an  annuity.     Holmes  wsls  de^d;  /Toydit  having  become 
fuiioa?     ^'   a  bankrupt,  the  company  brought  this  ejectment  to  avoid  the 
lease,  and  served  the  declaration  on  Ingledew,  who  delivered 
it  to  the  widow  and  executrix  of  Holmes:  but  she,  through  in- 
advertence, had  permitted  judgment  to  go  by  default;  and  the 
plaintiflfs  lessors  had  obtained  a  writ  of  possession,  and  ex- 
ecuted it  on  Ingledew,  whom  they  turned  out  of  possession, 
and  instantly  redemised  the  same  premises  to  him,  as  their 
tenant.     It  was  suggested  that  this  ejectment  had  been  brought 
by  Ingledevi's  procurement,  because  he  could  rent  the  premif^es 
upon  better  terms  of  the  company  than  of  Mi^.  Holmes;  and 
she  prayed  to  be  restored  to  her  possession,  in  order  to  try  the 
question  whether  the  licence  to  make  the  underlease  did  not 
discharge  the  condition  for  re-entry  on  bankruptcy,  as  well  as 
on  underletting ;  and  Shepherd,  Serjt.,  had  obtained  a  rule  nisi 
to  set  aside  the  writ  of  possession,  and  the  execution  executed 
thereon,  against  which 

Best,  Serjt.,  shewed  cause,  contending  that  the  practice  was 
uniform,  never  to  set  aside  a  writ  of  possession  executed,  and 
that  the  proposition  which  the  executrix  wished  to  try  was  too 
monstrous  for  the  Court  to  encourage  for  a  moment:  be  al- 
leged that  it  was  the  invariable  practice  of  the  lessors  of  the 
C  206  ]  plaintiff  to  enforce  their  right  of  re-entry  in  all  similar  cases, 
and  to  demise  the  premises  to  the  tenant  whom  they  found  in 
possession. 

The  Court  held  that  they  had  no  general  rule  which  pre- 
cluded them  from  setting  aside  a  writ  of  habere  facias  posses* 
sionemy  after  execution  had:  it  was  reasonable  that  Mrs. 
Holmes  should  have  an  opportunity  to  try  her  right;  and  they 
made  the  rule  absolute,  on  payment  of  costs,  for  setting  aside 
thejudgment  and  execution,  and  permitting  the  late  landlord 
of  the  tenant  in  possession  to  try  the  cause. 

Ex  parte 
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Ex  parte  John  Gbubb,  Esq. 


Now.  18. 


BLOSSETj  Seijt.,  upon  the  authority  of  Hughes^  Bart.,  v.     The  Court 
Majfrcj  3  T.  R.  275.,  moved  that  Edward  Grubby  gent.,  lHJy^iJiSSi 
an  attorney  of  this  Court,  might,  upon  his  oath,  deliver  up  to  ^^n^uT?** 
John  Grubby  Esq.,  the  lord  of  the  manor  of  JSorsingiony  and  manor  aj^  the 
some  other  manors,  or  Edward  TindaUy  his  present  steward,  all  of  the  handi  ai 
the  rolls  of  those  manors,  and  all  other  deeds  and  writings  re-  btHiitMii!^ 
lating  thereto.     He  moved  this  upon  an  affidavit  that  Edward  ^theiniuInoB 
GnAb  had  lately  succeeded  to  his  late  father  in  the  office  of  of  ^  )<>rd. 
steward  of  these  manors,  to  John  Grubby  the  owner  thereof, 
and  that  upon  application  made  to  him  for  the  delivery  of  these 
muniments  Jie  had  repeatedly  admitted  his  possession  of  them, 
bat  bad  refused  to  deliver  them  up.    The  Court  at  first  hesi- 
tated whether  they  had  jurisdiction;  but,  on  the  authority  cited, 
tbey  granted  a  rule  nisi,  which  on  a  subsequent  day  in  the  same 
term,  no  cause  being  shewn,  was  made 

Absolute. 


{  207  ] 
Lambb,  plaintiff,  Reaston  and  Wife,  deforciant.  jVooii9. 

li/f^R  Y  REASTON  being  seised  in  fee  in  possession  of  ,,^|SertS^ 
*^Kc  certain  undivided  shares  of  certain  hereditaments  in  the  parish  not 
Pariah  of  S/.  Paulj  Deptjord^  and  seised  of  the  reversion  in  deed  to  lead 
^  expectant  on  her  father's  decease,  of  a  certain  other  undi-  Slin^^^Jin 
^d  share  in  the  same  property,  by  indenture  otiSA  January j  Jj^ ^^*Uie 
ISlO,  between  F.  Reasion  and  the  said  Mary  his  wife,  and  W.  qoantmetaDa 
J^ombt^  Esq.  F.  Reaiionj  with  the  consent  of  Mary^  covenanted  S^lLid'  wai 
fcr  himself  and  her,  that  he  and  she  would  levy  a  fine  sur  conu*  ^2^^  ^ 
'ttice  de  droit  to  Lambe  and  his  heirs,  of  all  the  estate  and  in*     ^  *  '^ 
toest  of  Mary  Reaston^  whether  in  possession,  reversion,  re*  icribe  land  by 
mainder,  or  expectancy,  of  and  in  all  that  tenement,  stable,  ^^^Im, 
ootbonsea,  and  garden,  with  the  appurtenances,  situate  in  Cam-  ^ISfu  m  ^ 

Ing  In  a  parWi 
In  which  it  b 
mat,  Ae  land  Aall  pa*  by  the  deed.    The  heir  of  the  conoor  waa  heard  to  onpate  a  fine  being 
'  -  to  hh  dliheilaoB.  '^      ,       \ 

bcrwcttp 
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[  «08  ] 


lerwelly  and  in  the  parish  of  Camberwellj  in  the  county  of 
Surrey^  or  in  either  of  those  places,  and  also  of  and  in  all  that 
parcel  of  arable  land  there,  containing  one  acre  and  two  roods, 
more  or  less ;  and  also  of  and  in  all  those  several  closes  of 
meadow  or  pasture  ground,  inclosed  and  l^^ing  within  the 
manor  of  Little  Hatcham^  then  formerly  in  the  occupation  of 
J".  Harrison f  then  of  John  Trinlei/^  since  of  John  Love j  after- 
wards of  Edward  Butler^  and  then  of  Mary  Tadman^  contain- 
ing by  estimation  thirty-three  acres,  and  of  and  in  that  piece 
of  meadow  or  pasture  ground?  containing  four  acres,  more  or 
less,  situate  in  GiiTi&en&e// aforesaid,  and  in  the  parish  therein 
aforesaid,  or  in  either  of  those  places,  formerly  in  the  occupa- 
tion of  the  said  J.  Trinley^  then  of  the  said  J.  Love^  since  of 
the  said  E.  Butler^  and  then  of  the  said  Mary  Tadmany  and  of 
all  the  estate  and  interest  whatever  of  Mary  Reaston,  whether 
in  possession,  reversion,  remainder,  or  expectancy,  of  and  in 
three  messuages  erected  on  a  certain  piece  of  ground  in  the 
parish  of  St,  Mary^  Newinglon  BuUs^  the  abuttals  of  which  the 
deed  proceeded  particularly  to  describe,  and  of  and  in  all  other 
the  lands  of  Mary  Reaston^  in  Newington  Butts.  In  pursu^ 
ance  of  this  indenture  a  fine  was  levied  in  Hilary  term,  1810,  of 
four  messuages,  one  cottage,  two  barns,  one  stable,  one  cow- 
house, four  gardens,  and  51  acres  of  land,  with  the  appurten- 
ances, in  Camberwellj  and  in  the  parish  of  St*  Mary^  Newing^ 
ion  Butts.  Mary  Reaston  was  dead ;  and  her  father,  who 
survived  her,  was  since  also  dead ;  and  after  his  decease  it  was 
discovered  that  so  much  of  the  premises  as  were  in  the  deed 
described  to  be  situate  in  Camberwell  were  in  fact  situate  in 
that  part  of  the  adjoining  parish  of  Si.  Peru/,  Deptfbrdj  which 
is  in  the  county  of  Surry.  The  affidavits  of  Reaston  and 
Lambe  stated  that  they  had  no  doubt  of  the  intention  of  Mary 
Reaston  to  pass  this  property  by  the  fine,  and  to  settle  it  to  the 
uses  of  the  indenture;  and  the  attorney  who  prepared  that  set- 
tlement deposed  to  his  belief  of  the  like  intention.  It  was  also 
sworn  that  all  the  hereditaments  in  Deptjbrdy  described  to  be 
in  Camberwell^  were  at  the  date  of  the  indenture  in  the  occu- 
pation of  Mary  Tadman^  and  had  thentofore  been  in  the  occu- 
pation of  Edward  Butler y  and  were  formerly  in  the  occupation 
of  John  Love^  and  were  believed  to  have  previously  been  in 
the  occupation  of  John  Trinley^  as  alleged  in  the  indenture, 
and  were  the  same  hereditaments  intended  to  pass  by  the  set- 
tlement and  fine,  save  that  they  were  erroneously  described  as 

to 
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to  the  parish ;  all  the  title-deeds  of  the  estate  were,  at  the  time         1813 
of  preparing  the  settleraenf,  in  the  possession  of  the  father  of      "I 
Mary  Reaston^  who  refused  to  permit  access  to  them ;  and  the  ^^ 

parties,  at  the  time  of  executing  the  deed,  were  resident  at  Reastov. 
Baih^  at  a  distance  from  the  premises,  and  had  no  local  know- 
ledge of  them :  they  were  told  by  an  agent  of  the  father  of 
Mary  Reaston^  that  the  premises  were  in  CamberwelL  It  was  C  ^^  ] 
further  sworn,  that  Mary  Reaslon  never  had  any  estate  or  pro- 
perty, or  any  share  of  any  estate  or  property  in  Camberwellj 
or  in  the  parish  of  Camberwell,  except  one  acre  of  land,  which, 
at  the  time  of  executing  the  settlement,  was  in  the  occupation 
of  one  of  two  persons  named  Fox  and  Hawke,  and  was  not 
then,  or,  as  was  believed,  ever  had  been,  in  the  occupation  of 
Mary  Tadman,  E,  Butler^  John  LovCj  or  John  Trinley:  that 
the  fiither  oi  Mary  Reaston  had,  in  his  life,  received  the  rents 
of  the  premises,  and  accounted  for  one-third  of  them  to  her 
during  her  life,  and  to' her  husband  after  her  decease,  for  the 
proportion  due  at  the  time  of  her  death.  Upon  these  affidavits 
Shepherd^  Serjt.,  had  on  a  former  day  moved  to  amend  the  fine, 
by  striking  out  the  word  Camberwelly  and  inserting  the  words 
**  the  parish  of  St.  PauFs,  Deptfordr 

Best^  Serjt.,  appeared  on  behalf  of  the  heir  of  Mary  Reaston^ 
who  was  disinherited  by  the  uses  declared  of  the  fine,  and  was 
permitted  to  oppose  the  amendment.     He  urged   that  there 
were  no  general  words  in  the  deed  descriptive  of  such  other 
property  in  Surry^  or  in  England^  or  elsewhere,  as  might  suf- 
fice to  pass  these  lands.     The  estate  havfng,   upon  the  death 
of  Mrs.  Reaston^  vested  in  the  heir,  it  would  be  most  dangerous 
that  the  Court  should  take  on  itself  to  oust  him  of  his  freehold 
upon  the  mere  affidavits  of  the  persons  who  wished  to  possess 
It*    The  words  of  the  deed  restrict  the  property  conveyed  to 
^^  parishes  of  Camberwell  and  St.  Mary^  Newington  Butts : 
^re  is  npthing  in  this  case  by  which  the  Court  can  amend ;  for 
^^^  is  nothing  to  shew  the  intention  of  the  parties  that  the 
'^"ds  in  Si.  PauPsy  Deptfordj  should  pass.     Although  Mary 
^^^^ion  might  have  disinherited  the  heir  in  her  life-time ;  yet 
^  she  omitted  so  to  do,  the  Court  cannot  do  it  for  her  afler     •[  ^10  ] 
*^^  decease.     The  Court,  he  said,  had  often  refused  to  amend 
"Dea  where  there  were\no  general  words  to  amend  by. 

Mansfield,  C.  J.  The  general  words  in  a  deed  are  used 
^  shew  the  intention  of  the  parties:  here  that  intention' is 
^^de  out  by  the  express  description  of  the  premises,  and  of 
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the  person  occupying  them,  and  therefore  is  as  clearly  ex- 
pressed as  it  is  when  the  deed  has  words  applying  to  this  and 
that  county.  The  description  here  seems  sufficiently  to  ascer- 
tain that  property.  Adjomutur. 

Shepherd  on  this  day  urged,  in  support  of  the  application, 
that  the  conusor  had  no  property  in  the  parish  of  Camberwell 
which  could  satisfy  this  fine :  the  one  acre  would  not  suffice 
for  it,  for  it  was  not  included  in  the  deed,  and  therefore  the 
whole  of  the  lands  in  Depiford  must  pass.  The  correct  part 
of  the  description,  identifying  them  by  the  occupation  of  suc- 
cessive tenants,  sufficiently  ascertained  the  premises;  and  the 
incorrect  part  of  the  description,  stating  them  to  be  in  a  parish 
in  which  they  were  not,  must  be  rejected.  The  question  was 
not  what  estate  the  heir  had  in  the  premises,  but  what  was  the 
intent  of  the  conusor?  He  cited  Pigot  218,  and  Dean  v. 
Coward^  Comyn.  Rep.  386.,  also  Barnes j  S4.,  Craghill^  and  others, 
plaintiffs,  Paitinson  and  wife,  and  others,  deforciants,  for  the 
practice  of  adding  vills  and  parishes  which  had  been  omitted. 

jBes/,  conirdj  admitted,  that  where  the  fine  could  have  no 
possible  operation  as  it  stood,  the  Court  would  amend  it,  as 
in  the  case  cited  in  Pigoi^  where  the  parish  of  St,  Stephens^ 
near  Launcesion^  in  the  county  of  Cornwall^  was  substituted 
for  the  parish  of  Launceston^  there  being  no  such  parish  as 
iMuncesion  in  that  county.  But  here,  as  the  fine  could  ope- 
rate on  the  land  in  Newington^  though  inoperative  as  to  Cam- 
berwellj  the  Court  would  not  extend  its  operation  by  adding 
other  premises.  The  intent  of  the  parties  was  of  no  avail,  un- 
less they  used  apt  words  to  carry  it  into  execution.  The  deed 
conveyed  lands  in  Camberwell;  and,  if  the  settlor  had  none 
there,  it  could  pass  none.  In  the  case  of  Clulterbuckj  demand- 
ant, Debarj/y  tenant,  Langton^  vouchee,  ante^  Vol.  II.,  p.  96., 
the  intent  was  clear ;  for  the  attorney  positively  swore  he  had 
received  instructions  to  include  the  whole  estate  in  the  reco- 
very ;  but  a  certain  part  of  Sistori  farm,  lying  in  Pucklechurch, 
being  omitted  in  the  deed  to  make  a  tenant  to  the  prwcipe^  the 
Court  refused  to  supply  it  in  the  recovery.  Heirs  are  the  fa- 
vourites of  the  courts ;  the  heir  is  the  rightful  owner,  and  it 
i^  a  dangerous  precedent  to  admit  affidavits  of  the  intent  of 
married  women  to  be  received  after  their  death. 

Mansfield,  C.  J.  If  in  the  case  last  cited  all  the  lands  in 
the  omitted  parish  had  been  particularly  described  by  the  cir- 
cumstances of  their  quantities  and  occupiers,  as  here^  it  would 
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be  in  point ;  but  it  is  not  at  all  like  this  case.  This  deed  suf- 
ficiently shews  the  settlor's  intent  to  pass  all  these  lands ;  it 
d^ribes  in  vfhose  possession  they  had  been,  and  the  number 
of  acres,  and  therefore  the  lands  do  pass  by  the  deed.  No  man 
can  doubt  of  the  intent  of  this  deed  to  pass  those  lands :  it  has 
conveyed  so  many  acres  in  the  possession  of  A.y  £.,  and  C\ ; 
the  name  of  the  parish  only  is  mistaken,  the  party  having  been 
informed  the  land  was  in  CamberweU.  Why  did  the  parties 
mention  the  parish  at  all  in  the  deed?  It  was  unnecessary. 
It  was  therefore  a  mistake  ;  and  there  being  the  clear  intent  of 
the  parties  to  pass  the  land,  the  Court  in  this  case,  as  in  others, 
where  there  is  a  clear  intent  to  pass  land,  will  amend.  The 
heir  ought  to  lose  the  estate,  because  the  ancestor  has  passed 
it  by  a  fine.  - 

Heath,  J.  The  question  is,  whether  this  deed  is  suffi- 
cifntly  explicit  to  pass  these  lands  in  Depl/ord.  Now  I  have 
no  doubt  at  all  but  that  the  premises  passed,  notwithstanding 
the  mistake  of  the  parish,  by  this  description.  This  deed, 
therefore,  is  an  authority  to  the  Court  to  amend  the  misprisions 
in  the  fine.  We  daily  amend ^on  affidavits  made  to  explain  the 
general  words  in  a  deed. 

Dallas,  J.  concurring,  the  rule  was  made  absolute. 
CuAMBRE,  J.  was  absent. 


1813. 
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[«15] 


Reed  r.  Blades  and  Another. 


Nov.  19. 


THIS  was  an  action  upon  the  case  for  a  false  return,  ^^^^'^'■^ 
brought  against  the  sheriff  of  MiddleseXj  to  whom  the  accompaoied' 
plaintiff  had  delivered  a  writ  of  fieri  facias^  indorsed  to  levy  u^iSiiL^*^"*'* 
JW5/.  7*.,  besides  sheriflTs  poundage,  of  the  goods  of  William  J^^n^ »" 
*^ylor  within  that  bailiwick,  and  who  returned  that  the  sheriff  btrameDt  be 
^ad  levied  251/.  and  poundage  only,  and  that  the  said  fV.  Taj/-  ^\a  mortengs 
'^  bad  no  other  goods  in  their  bailiwick.    Upon  the  trial  of  S^'SSjTto 
^w  cause  at  a  Westminster  sitting  in  Trinity  term,  1813,  be-  '^^^^^' 
£>re  Mansfield^  C.  J.,  the  evidence  was,  that  the  sheriff  had  aced. 

Where  a 


Qoder  an  ezrcation,  leased  the  mods  at  a  rent  to  the 
DO  money  havine  heen  proveo  to  be  f^Tcn  for  the 


vSe 


y*|*  pretendinc  to  be  a  purchaser  of  %ooAg 

'*''']'J^  owner,  who  still  continued  in  poisetsioo,  —  ^ ^ «    - 

^V^^>  Bor  rent  paid  under  the  lease,  it  was  a  question  for  'the  jury  whether  the  lease  wai  not 
"•■ortest 
Wittier  dreonilaacct  the  pottetiioo  of  the  lessee  might  have  bees  the  potsessioo  of  the  lessor. 

takeD 
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1813.,       taken  the  Opera  House,  of  which   Taylor  was  the  manager 
P  and  ostensible  proprietor,  and  all  the  goods  therein,  when  they 

y^   .       received  a  notice  that  all  the  several  goods  and  chatteln,  and 
Blaois.      other  moveable  property  in  the  Opera  House,  were  the  goods 
[  213  ]      of  Samuel  Sandellj  and  that  they  became  vested  in  him  by  vir- 
tue of  certain  bills  of  sale  executed  to  hira  by  a  former  sheriff 
of  Middlesex;  and  Sandell  offered  them  an  indemnity,  which 
they  accepted,   and   thereupon    withdrew    from   the    posses- 
sion, and  made  the  return  stated  in  the  declaration.     Sandeli*s 
attorney,  being  examined,  stated,  that  in  the  year  1799  his 
client  purchased  the  property  from  the  sheriff  by  certain  bills 
of  sale,  which  the  witness  had  atone  time  had  in  his  possession  ; 
but  there  was  no  proof  of  any  judgment  or  execution  against 
Taylor  at  that  time,  nor  were  the  bills  of  sale  produced  at  the 
trial.     The  defendants  also  produced  a  lease,  dated  on  the  24th 
of  November  1804,  drawn  in  consequence  of  instructions  given 
by  Taylor^  and   Goold^  and  Sandelly  jointly,  whereby  Sandell 
demised  to  Taylor  and  GooldM  the  goods  which  he  had  pur- 
chased under  the  bills  of  sale,  and  which  were  enumerated  in  a 
schedule  annexed,  for  a  term  of  10  years,  which  was  unex- 
pired at  the  time  of  this  trial,  at  350/.  rent ;  and  Taylor  cove* 
nanted  to  repair  all  wear  and  tear  of  the  goods,  to  replace  all 
goods  worn  out,  and  that  all  newly  purchased  goods  should  be 
the  property  of  the  lessor.     It  did  not,  however,  appear  that 
Sandell  had  ever  for  a  moment  been  in  possession  of  the  goods 
under  his  bills  of  sale  before  he  granted  this  lease,  nor  that 
any  part  whatever  had  been  paid  of  the  rent  thereby  reserved. 
It  appeared  that  long  before  the  alleged  date  of  SandeWs  title, 
•by  indenture  of  the  21th  of  August^  1792,  of  seven  parts,  be- 
tween  Taylor^  of  the  first  part,  «7.  A.  Gallini  of  the  second 
part,  Sheldon^  Burton^  and  Needham^  of  the  third  part,  W. 
Wiiham  of  the  fourth  part,  R.  B.  Sheridan  of  the  fifth  part, 
T.  Harris  of  the  sixth  part,  and  /?.  B.  O^Reilly  of  the  seventh 
part,  the  Opera  House  was  assigned  to  Sheldon^  Burton^  and 
Needham^  upon  trust  to  receive  the  rents,  issues,  profits,  sub- 
scription, door-money,  and  all  other  the  annual  income  of  the 
theatre  and  premises,  and  first  to  discharge  all  taxes  of  the  pre- 
[  214  ]      mises ;  then  to  pay  to  T.  Uolloway  a  rent  of  300/.  per  annum, 
for  certain  premises  demised  by  him  alone,  and  to  Uolloway 
and  Sheridan  1260/.  rent  for  premises  demised  by  them  jointly, 
by  certain  leases  of  4th  July^  1117 ^  and  1st  August  1792 ;  then 
to  pay  250/.  per  annum  to  Harris^  or  the  person  entitled  to 

Killigrew's 
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Killigrew*s  patent  right;  in  the  next  place  to  pay  the  yearly         1813. 
salaries  of  the  pprformers  of  every  description,  musicians,  ser* 
vants),  and  assistants  ;   and  all  expences  of  management,  not 
exceeding  21,000/.  per  annum  ;  in  the  next  place  to  pay.  Gallini      Bladbs. 
a  debt  of  8500/.  by  annual  instalments  of  1500/.  and  interest; 
next  to  pay  yearly  to  Taylor^  for  10  years,  1000/.  to  finish  the 
iotended  buildings  and  improvements  ;  then  an  annuity  of  200/. 
to  Wiiham  during  the  life  of  O^ReiUy^  upon  trust,  as  to  100/. 
thereof,  for  Honoria  O^Reilh/^  his  sister,  until  she  should  be 
repaid  a  certain  loan  and  interest,  and  as  to  the  whole  subject 
thereto,    in    trust  for  li.^  B.  O'Reilly;  next,  to  pay  4000/. 
a-jear,  2000/.  thereof  to  the  creditors  of  O'Reilly,  in  discharge 
of  certain  debts  amounting  to  30,000/.,  and  the  other  2000/. 
thereof  in  discharge  of  Taylor* s  debts,  contracted  on  account 
or  the  theatre^  in  such  manner  as  To^/or  should  direct,  with 
priority  to  certain  mortgagees  fqr  12,000/.  on  the  Haymarket 
theatre ;  and  next,  in  discharge  of  arrears  due  to  performers  : 
if  4000/.  should  not  arise,   the  shares  of  those  two  classes  of 
creditors  to  abate  proportionably ;  and  upon  trust  to  pay  over 
the  residue  to  Toy/or,  his  executors  and  administrators,  for  his 
own  use  and  benefit.     It  was,  amongst  numerous  other  provi- 
sions, declared,  that  all  monies  received  should  be  paid  to  cer- 
tain bankers,  to  the  account  of  the  trustees ;  and  that  there 
should  be  a  receiver  who  should  give  security.     The  trustees 
to  whom  the  property  was  expressed  to  be  assigned,  never  took 
any  actual  possession  of  the  Opera  House,  nor  of  any  of  the 
chattels  therein  under  this  deed,  nor  took  any  step  in  the  exe-       [  ^15  ] 
^tion  of  the  trusts  declared.     There  were  also  certain  other 
^Jeeds  of  1 9th  June  1795,  10th  November  1796,  and  8th  Sep- 
tember 1804,  to  all  of  which  Taylor  was  party,  creating  further 
^rges  and  mortgages  on  the  Opera  House.     By  indenture  of 
^^h  January  1803,  made  after  the  date  of  SandelVs  alleged 
iille^  Taylor  assigned  to  JF.  Goold  one-third  part  of  his  interest 
"^  the  Opera-House,  scenery,  and  dresses,  subject  to  prior  in- 
^•'^mbrances  :  and  by  another  indenture  of  7th  September  1804, 
^'^i/lor  conveyed  to  Goold  so  much  more  as  would  increase 
^"^  share  of  Goold  to  7- 16th  parts  of  the  whole.     By  an  inden- 
^"^  of  3d  March  1804,  between  Lord  Kinnaird.  Sheldon,  and 
'^^rion^  of  the  first  part,  Taylor  and  Goold  of  the  second  part, 
^*  Hosier  o(  the  third  part,  and  Messrs.  Const^  Lowten,  and 
"flfoier,  of  the  fourth  part,  the  trustees  of  the  deed  of  1792 
^liveyed,  and  Taylor  and  Goold  conveyed  and  confirmed.all 
Vol.  V.  N  their 
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IBlt.       their  respective  estates  and  interests  In  the  Opera-houee)  and 

«  the  goods  therein,  to  Const^  Lowtefiy  and  Palmer^  upon  IIm 

^^  same  trusts  as  were  declared  in  the  former  deed.    Iktriog  the 

Bladbs.  period  firom  1808  until  1811,  Taylor  continued  to  act  as  the 
ostensible  owner  of  the  property ;  he  made  all  contracts  in  hk 
own  name,  received  all  the  proceeds,  paid  them  to  his  own-  »€• 
count  at  the  banhers,  and  drew  for  money  from  thence  in  his 
own  name:  in  the  middle  of  the  season  of  1811  the  trustees 
ftrst  began  to  act.  It  did  not  appear  that  at  the  time  when 
Sandell  alleged  that  he  purchased  the  goods,  the  trustees  had 
interfered  to  claim  them  from  him :  and  the  only  act  of  owner- 
ship proved  to  have  been  exercised  by  Sandell  was,  that  he 
once  claimed  some  of  the  goods  from  a  sheriflTs  officer,  who 
had  taken  them  under  an  execution  against  Taylor.  It  was 
proved  that  in  every  season  very  large  and  valuable  additions 
had  been  made  to  the  dresses,  scenery,  and  decorations  of  the 
theatre ;  and  although  there  was  no  evidence  exactly  to  ascer- 

[  210  ]  tain  the  value  of  the  9-16th  parts  which  Taylor  bad  in  tben^ 
as  distinguished  from  the  7-16ths  which  Goold  had,  yet  it  was 
not  doubtful  that  the  share  of  Taylor  alone,  in  the  after-pur- 
chased property  only,  would  have  been  more  than  sufficient  ia 
value  to  satisfy  the  judgment.  Mansfield^  C.J.  directed  the 
jury,  that  Sandell  never  having  acted  nor  had  any  concern  in 
the  management  or  possession  of  the  Opera-house,  this  sup* 
posed  sale  to  him  was  wholly  inoperative,  and  that  the  pro- 
perty must  be  considered  as  the  property  of  Goold  and  Taylor. 
He  pointed  out  to  them  that  the  share  of  Taylor  only  in  the 
goods  was  liable  to  this  execution,  and  that  they  should  give 
damages  for  Taylor'* $  share  only.  The  jury  were  of  opimwi 
that  Taylor  was  sufficiently  the  owner  of  these  goodssto  war- 
rant them  in  finding  a  verdict  for  the  plaintiff  for  794/.,  beiag 
the  whole  amount  which  remained  unsatisfied  of  his  judgment, 
Shep'herdj  Serjt.,  in  Trinity  term  moved  to  set  aside  the  ver- 
dict and  have  a  new  trial,  on  two  grounds :  first,  that  he  had 
proved  a  bond  fide  title  to  the  goods  in  Sandell;  or  if  not  in  him^ 
yet  he  had  shewn  a  good  title  in  the  trustees,  which  justified 
the  sheriff's  return  :  secondly,  that  if  be  had  not,  yet  the  ver- 
dict was  excessive,  inasmuch  as  the  jury  had  computed  it  on 
the  entire  value  of  the  goods,  and  not  on  the  value  only  of  the 
9-I6th  parts  which  Taylor  had  in  the  property. 

GiBBs,  J.  observed,  that  it  had  been  very  recently  deter- 
mined thai  where  gooda  were  taken  rader  a  writ  of  peri fiieia$j 

and 
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aad  udd,  which  had  been  permitted  to  remain  in  the  posseMion        1813* 
of  the  original  proprietor,  althoujifh  the  statute  of  21  Jac.  I.         * 
c.  19«  would  have  vested  the  property  in  the  assignees  of  the  ^^ 

ponestor,  if  he  had  become  a  bankrupt,  yet,  the  possessor  not  Blades] 
beinf  a  bankrupt,  as  against  the  sheriff  the  real  title  must  be 
looked  to,  and  the  property  remained  in  the  purchaser  under  [  ^17  3 
the  execution.  Therefore,  if  the  property  was  at  first  well 
conrejed  to  the  trustees  in  1792,  and  by  them  to  Comt^  LoW" 
tm^  and  Pabner^  so  as  to  be  well  vested  in  those  trostees,  not« 
witkitanding  the  continuing  possession  of  Taylor^  the  goods 
were  not  liable  for  his  debts. 

Mahsfibld,  C.  J.  At  the  trial  it  was  argued  that  the  con- 
vejince  of  the  Opera  Hpose,  as  well  as  of  the  goods,  was 
friodalent.  I  thought  that  there  was  no  pretence  to  say  that 
(he  mortgage  of  the  Opera  Honse  must  necessarily  be  accom« 
pmied  by  possession,  but  I  thought  that  the  conveyance  of  the 
goods  being  unaccompanied  by  possession  was  inoperative* 
The  case  of  the  two  public  houses,  Dawson  v.  Woody  ante  S. 
2S6.  is  very  diflferent ;  that  was  to  elude  a  police  regulation  of 
the  city  of  London. 

OiiBS,  J.     What  my  Lord  says,  seems  to  bring  it  within 
the  exception  there  put  by  my  brother  Lawrence^  J.   He  says, 
in  a  case  not  falling  within  the  bankrupt  laws,  the  real  pro* 
pcrty  of  the  goods  is  to  be  looked  to,  except  where,  as  in 
Twym'i  case,  the  goods  are  left  in  the  possession  of  the  vend- 
<>r;  and  that  question  is  never  disturbed.     It  may  be  a  great 
question  whether  the  continuing  possession  here  does  not  come 
within  that  rule. 
The  Court  granted  a  rule  nisi  on  both  grounds. 
^cstsLud  Roughy  Serjts.,  in  this  term,  shewed  cause  against 
^  nile,  and  insisted  that  they  were  entitled  to  maintain  their 
^^diet  on  two  grounds:  first,  that  the  lease  was  fraudulent 
and  void ;  secondly,  that,  even  if  the  lease  were  valid,  it  could 
^  operate  on  such  property  as  had  been  purchased  by  Taylor^ 
^ttbBeqoently  to  the  date  of  the  lease,  so  that,  as  to  that  part  of 
^  property,  at  least,  the  return  was  false.    As  to  the  first     [  218  '\ 
P^^iirt,  there  was  no  evidence  how  the  goods  ever  became  vested 
^  Smideli;  nor  was  there  any  evidence  of  his  having  had  pos- 
leaiioo  of  the  goods,  which  might  have  dispensed  with  the  ne- 
<^^y  of  proving  his  title  to  them :  the  supposed  lessees  were 
^  poseessioB  as  proprietors  immediately  before  the  execution  of 
Please,  no  former  judgment  or  execation  against  Tf^lor  waa 

N  2  proved, 
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1813.  proved,  no  bills  of  sale  to  Sandell  were  produced,  and  it  was 
in  proof  that  Tat/lor  and  Goold  were  the  persons  who  orig^inally 
purchased  the  "property.    The  idea  of  this  lease  too,  as  a  sub* 

Blades,  listing  and  operative  instrument,  was  wholly  inconsistent  with 
Taylor's  and  GooliVs  conduct  in  joining;  in  the  assifi^nment  to 
Const,  Lowteriy  and  Palmer^  of  3d  March,  1804  ;  but  Sandell 
had  never  made  his  appearance  since  the  date  of  that  deed,  ex- 
cept on  one  occasion  to  defeat  a  sheriff *s  officer,  who  came  to 
levy  an  execution.  There  had  been  no  rent  paid  under  the 
lease ;  and  there  was  no  doubt  but  that,  according  to  Twyne^^ 
case,  S  Co.  SO.,  the  whole  transaction  was  a  gross  fraud,  such 
as  the  jury  had  found  it.  None  of  the  deeds  recognized  San' 
dell  a$  having  any  interest  in  these  goods,  though  they 
mention  him  as  the  assignee  of  two  private  boxes  in  the 
theatre.  Tat/lor  purchased  every  thing  in  his  own  name, 
and  for  his  own  benefit  individually  ;  not  in  the  name  of 
the  trustees,  as  manager.  [^Mansfkld,  C.  J.  observed  that 
there  was  no  proof  that  Sandell  ever  had  paid  a  shilling  to  any 
person,  either  the  sheriff  or  the  plaintiff,  in  that  execution  ;  if 
that  had  been  proved,  the  non-possession  of  Sandell  might  have 
been  no  objection  to  the  validity  of  the  transaction,  for  the  pos- 
session of  the  tenant  would  have  been  the  possession  of  the 
landlord  :  but  there  was  in  this  case  no  such  evidence  ;  it  was  a 
singular  thing  that  Sandell  should  buy  these  goods  which  had 
been  twice  over  conveyed  to  trustees.]     As  to  the  amount  of 

[  219.]  the  gbods  which  had  been  purchased  since  the  date  of  the  ficti- 
tious lease,  he  offered  to  refer  that  inquiry  to  some  gentleman 
at  the  bar  who  should  have  power  to  award  a  verdict  for  so 
much  as  should  be  established  to  be  the  value  of  Taylor's  share. 
Even  under  the  last  trust-deed,  the  trustees  did  not  interfere 
till  1811 :  up  to,  that  time  every  thing  was  the  act  of  Taylor ; 
the  goods,  the  value  of  which  was  sought  to  be  recovered  in 
this  action,  were  bought  by  Tnylor  in  1809,  ]8I0,*and  the  early 
part  of  1811.  If  this  were  the  most  honest  trust  in  the  world, 
it  would,  being  thus  unaccompanied  with  possession,  be  fraudu- 
lent as  against  third  persons. 

Shepherd  and  Lens,  Serjts.,  in  support  of  the  rule,  urged  that 
this  was  merely  a  question  whether  these  goods  were  legally 
the  property  of  Taylor  ;  if  they  were  not,  the  sheriff  could  not 
'  seize  them.  There  was  a  wide  difference  between  a  question 
under  a  commission  of  bankrupt,  whether  goods  were  in  the 
order  and  disposition  of  the  bankrupt,  and  a  question  in  the 

case 
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case  of  an  execution.    There  was  no  legal  property  in  Tay*       1813. 
lor;  by  the  deed  of  1792,  the  goods  were  conveyed  to  trustees 
upon  yarious  trusts,  with  a  residuary  trust  for  Taylor  i  but  an  ^ 

equitable  interest  cannot  be  taken  in  execution.     [^Mansfieldj      Blades. 
C.  J.    In  the  first  place,  the  deed  of  1793  could  not  convey 
SDj  goods  which  were  supplied  afterwards ;  and,  2dly,  suppose 
tlie  goods  had  been  conveyed  to  these  trustees  who  never  act  or 
interfere,  Taylor  still  continuing  .to  be  the  only  person  inter- 
fering and  managing  in  the  matter,  the  trustees  never  acting, — 
will  that  trust-deed  protect  the  property  against  creditors  sup- 
plying goods  ?     It  is  a  strange  thiug  that  trustees  can  ever  t>e 
iband  to  be  named  in  such  trusts,  without  immediately  taking 
possession  of  the  property.     This  mischief  all  comes  from  gen- 
tlemen undertaking  trusts,  and  then  never  attending  to  them. 
The  trustees  are  no  parties  to  the  conveyance  by  Taylor  to 
GtMi  in  1803.]     Suppose  that  these  goods  had  beeu  exposed      [  220  ] 
to  sale  under  an  execution  against  Taylor^ — might  not  a  person 
who  wishes  the  Opera  to  go  on  buy  them,  and  lease  them  to 
Taylor  9    It  is  assumed  that  this  lease  was  made  merely  to 
ph>tect  Taylor,  but  there  is  no  evidence  of  that.    The  lease  is 
made  not  merely  to  Taylor,  but  also  to  Goold.    It  may  as  well 
be  said  that  the  conveyance  to  Goold  was  fraudulent.    There 
was  no  evidence  that  there  was  the  value  of  794/.  in  Taylor's 
diaiiB  of  the  goods  delivered  since  the  date  of  the  lease.    The 
question  was  for  the  jury  to  consider  whether  there  was  a  fraud 
in  this  case,  and  it  was  not  left  to  them.     If  it  be  a  question  of 
kw  the  Judge  will  direct  them  ;  but,  at  present,  it  never  has 
been  fully  before  the  jury  to  consider  this  complicated  case  : 
tbe  question  is  not  whether  Sandell  can  maintain  this  pro- 
perty, but  whether  the  legal  interest  is  in  Taylor  to  be  seized, 
or  in  Comt,  Lowten,  and  Palmer.    They  have  not,  to  this  day, 
^en  the  actual  as  well  as  the  legal  possession :  they  have 
■erer  come  forward  so  as  to  make  themselves  personally  liable, 
^ere  is  no  legal  title  in  Taylor,  in  the  goods  since  purchased. 
°J  a  clause  in  the  lease  of  1804,  all  subsequently  purchased 
8^^  are  to  become  the  property  of  Sandell.     [^Heaih,  J. 
^^^^  the  tradesmen  who  supplied  these  after-bought  goods  re" 
lortto  Sande//.?]     Taylor  may  have  subjected  himself  on  his 
own  contract  to  pay  the  tradesmen  for  what  he  buys ;  yet  it  is 
by  no  means  so  clear  that  they  can  be  taken  for  his  private 
^ts,  in  execution.    In  the  case  of  the  cow-keeper,  Hoielin* 
^y.  Gill^  3  T.  R.  620.  it  was  held  good  that  the  growing 

stock 
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1S13.        stock  should  become  subject  to  the  lease.     {^Heaih^  J.  The 

P  ease  of  the  calf  and  the  cow  is  rery  dtstingaisbable  from  this : 

^  the  calf  was  in  the  Cow's  belly.]     Here  is  a  covenant  to  repair 

Bladbs.  the  wear  and  tear,  to  replace  all  goods  worn  ont^  and  that  the 
newly  purchased  stock  should  be  the  property  of  the  lessor, 
and  subject  to  the  rent  reserved  upon  it.    Thereibre  all  the 

£  221  ]  newly  purchased  goods  would  become  a  part  of  the  mass  of  the 
property  ;  and  then  the  question  is,  whether  the  legal  estate  is 
in  Tat/lor  or  not.  From  the  very  nature  of  the  undertaking, 
it  is  impossible  to  believe  that  all  the  goods  in  the  Opera  House 
are  the  property  of  Taylor.  It  is  notorious  to  all  the  world 
that  the  Opera  House  has  long  been  under  trustees.  Can  any 
man  at  this  day  take  a  mortgage  or  assignment  from  TaykpTy 
and  not  look  to  all  these  deeds  ?  The  legal  interest  has  been 
out  of  Taylor  many  years,  and  never  will  be  in  him  again.  It 
is  said,  Sanddl  was  not  proved  to  be  the  owner  because  the 
judgment  and  execution  were  not  in  evidence.  If  the  trustees 
had  then  interposed,  perhaps  the  sheriff  could  neither  have 
tahefn  nor  sold  any  thing ;  and  perhaps  Sandell  took  merely  an 
equitable  interest.  But  the  question  is  not  whether  SamMl 
had  it,  but  whether  Taylbr  had  it.  If  it  be  taken  that  Tayhrj 
immediately  before,  had  the  legal  property,  then  S^aiddl  now 
has  it,  who  bought  it  under  that  execution.  And  who  is  it 
that  disputes  SandelVi  interest  ?  Mr.  Taylor.!  If  there  were 
any  thing  which  prevented  Sandell  from  being  the  true  pro* 
prietor,  it  was  the  very  reverse  of  fVaud.  Saniell  was  im|Mru« 
dent  in  purchasing  under  tlie  sheriff,  without  the  consent  of 
the  trustees  of  1792 :  but  it  was  conceived  then  to  be  for  the 
interest  of  all  persons  concerned  that  SanMl  should  givei  and 
the  lessees  take,  a  lease.  SandeU  was  not  bound  to  enteri  and 
occupy  himself,  before  he  could  make  tenants.  The  claim  no«r 
is,  that  these  persons  are  not  lessees,  but  persons  possessing,  in 
their  own  right ;  for  that  others  do  not  know  they  are  holding 
under  a  leaae.  This  is  no  inconvenience  to  the  public ;  there 
lis  BO  fraud,  no  reason  why  such  a  lease  should  be  dcsasod  fra«» 
diileat.  The  transfer  from  Tayhr  to  GooU'is  merely  a  trane> 
fer  by  T\^ylor  ef  such  interest  as  he  might  have,  whether  legal 
or  equitable  :  it  did  net  ealt  on  SandeU  to  come  ibrward  and 

£  122  ]  take  the  pessessien.  Taylor  could  give  oalj  what  he  had  ;  aad 
he  had  only  an  ultimate  contingent  and  reversionary  inlet  eat, 
in  case  there  should  be  any  residue  after  the  trusts  performed, 
IMunj^Ud^  C.  J.    How  would  you  make  out  that  the  conveyw 


(4)  Oikflririie)  if  Uie  cove-  mki^^  tiMnfore,  lie  might  be 
*^  hlui  tieen  iMyectieg  tone-  laid  to  faaie  poteatially  id  bin. 
^  #bicb  WM  «i  Bflte  oat  of  JETo^.  132.  WmcL  7.  Note  the 
tti  little  ef  ike  obvenanteri  eni     diitioctioa,  Ho.  174. 
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Mice  te  tbe  traiteee  gave  the  trustees  the  interest  io  the  after-       1813. 
putx^based  goods  I     It  can  be  but  acoveaant.]     It  is  quite  a 
diBercDt  question  whether  persons  who  sell  .goode  to  Tayhr  ^^ 

ehaH  have  reaeMdies  against  him.  These  are  things  bought  for  Bi.ij»i9« 
the  use  of  the  Opera^  not  for  Taylor'*  s  use ;  they  do  not,  by 
theplacingthem  in  the  Opera  Houae^  become  his  individual  pro* 
perty,  unless  all  the  money  received  at  the  door,  and  all  other 
the  property,  is  the  individual  property  of  Taylor.  Unless  the 
Court  decide  it  to  be  a  fraud  in  law^  there  is  no  positive  or 
•dual  fraud,  no  maneMivre  or  contrivance.  The  trustees 
ibave  eonceiyed  they  oould  best  execute  their  trust  by  not  in* 
torfering. 

MavspiblI),  C%  J.  What  is  there  that  remains  in  darkness 

to  be  further  elucidated  hy  a  new  tiial  2    The  deeds  of  1798, 

aad  1)601,  and  the  lease  by  SatideU  to  Tayl&r  and  Goold^  are 

produced,  and  the  biU  of  sale  to  SamdelL   As  to  the  (acts  there 

ia  00  doubt.    I  do  not  see  what  other  evidence  you  could  pro« 

docs  oa  a  nftw  trial*    A  eovenant  will  never  transfer  the  after- 

puichaaed  property  (a).    This  is  not  like  the  case  of  ffastUn^ 

iM  V.  GUI.    The  old  goods  did  not  bciget  the  new.   This  isnot 

hespiag  np  the  stock ;  there  are  new  dresses  and  decorations 

ibrtvery  new  opera.    I  am  very  sorry  this  matter  is  nc^tre* 

iemi  to  any  man  who  wiU  go  into  the  whole  matter  of  this 

>Mieimble  Opera  Houses    But  ike  case,  when  examioed,  de- 

pti^  oa  very  simple  points.    The  first  question  is,  Whether 

T^j/lor  and  CoM  had,  quoad  their  orecUtors,  the  legal  posses-     [  923  ] 

dot  of  the  goods  in  this  Opera  House.     Taylor  is  the  oaly 

pMNi  who  has  the  management,  orders  the  dresses,  purchases 

tin  goods,  is|  to  all  the  world,  the  visible  owner  and  possessor. 

li  1792,  a  secret  traotpdeed  is  executed  io  trustees  for  certain 

creditors,  ice.    What  do  die  trustees  do  ?— Nothing !    What 

^  tbue  credittH*s  get  i — Nothing  I     Tej^r  continues  the  act- 

^  and  visible  owner  aad  possiessor :  it  is,  nevertheless,  con- 

^^d  this  legal  property  all  passed  to  these  trustees.    Now, 

^liM  the  au^ect  of  the  deed  is  goods,  aad  the  possession 

^^^^  taken  by  the  trustees,  and  nothing  done  under  it,  how  - 

^  it  be  ttid  these  goods  may  not  be  taken  in  execution  under 
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1813.        a  judgment  against  Taylor?  I  do  not  wonder  that  the  trustees 
""r  should  be  unwilling  to  act  in  such  a  troubled  business :  but  then 

.^^  they  should  not  undertake  such  trusts  ;  they  might  appoint 

Blades,  agents  to  make  all  contracts,  and  conduct  all  management,  or 
they  may  let  Taylor  make  contracts  with  their  express  assent. 
But' they  do  nothing  of  all  this  :  as  to  all  the  world,  then,  the 
trust-deed  is  void,  and  I  cannot  at  all  feel  that  it  stands  in  the 
way  of  the  right  of  creditors  to  take  these  goods  as  the  goods 
of  Taylor.  Though  I  wished  to  avoid  this  question,  and  send 
it  where  all  the  conflicting  interests  might  be  better  taken  care 
of,  I  am  obliged  to  decide  it  by  saying,  that  they  who  sell  goods 
to  Taylor  may,  so  far  as  these  trustees  are  concerned,  take  the 
goods  in  execution  as  the  goods  of  Taylor.  Then  there  is 
this  lease  of  Sandell :  of  the  judgment  and  execution  under 
which  he  purchased  there  is  no  proof,  no  proof  of  any  con- 
sideration money  paid,  nor  of  rent  paid  under  it ;  and  the  jury 
might  very  well  consider  whether  that  lease  was  ever  made  for 
any  other  purpose  than  to  protect  the  goods  of  Taylor  ;  and 
they  have  found  it  merely  fictitious  :  and  it  is  clear  that  all  per- 
sons, at  that  time,  regarded  the  legal  interest  as  being  in  Toy' 
lor,  for  Sandell  is  said  to  have  been  a  creditor  for  a  large  sum, 
[  224  ]  5800/.  It  is  strange  he  does  not  get  these  trustees  to  join,  if 
he  knew  of  thefr  existence  ;  and  the  rent  is  a  considerable 
rent,  350/.  per  annum^  and  not  one  quarter's  rent  is  ever  paid : 
it  was,  therefore,  very  fit  for  the  jury  to  consider,  whether  that 
lease  was  not  a  mere  contrivance  to  protect  this  property. 
There  was  no  evidence  of  any  one  circumstance  that  should 
induce  the  jury  to  imagine  this  was  a  genuine  lease;  it  rather 
seemed  merely  made  to  shield  the  property  of  Taylor,  Then, 
as  to  the  after-purchased  goods,  I  cannot  conceive  that  this 
lease  could  bind  such  goods.  To  be  sure  there  is  a  covenant ; 
but  that  would  lead  to  everlasting  frauds,  and  I  cannot  think 
it  could  affect  such  goods.  I  cannot  say,  therefore,  that  this 
verdict  is  wrong. 

Heath,  J.  I  am  of  the  same  opinion.  Whether  the  in- 
terest which  the  sheriff  took  and  sold  to  Sandell  was  a  legal 
or  an  equitable  title  might  have  been  a  question  at  the  time ; 
and  if  it  had  been  an  equitable  interest,  it  might  have  been  a 
cause  to  set  aside  the  execution :  but  as  Taylor  did  not  do  that^ 
the  sheriff,  whether  he  was  warranted  or  not  in  what  he  did, 
passed  a  legal  title  to  Sandell,  The  sheriff  could  take  only 
legal,  not  equitable  interests*    That,  then,  which  he  takes  and 
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aligns  to  Sandell  must  be  taken  to  be  only  a  legal  interest: 
therefore  the  trust-deed  of  1792  is  not  in  the  way.  Then,  as 
to  the  after-purchased  goods,  it  does  not  appear  that  these 
were  purchased  in  substitution  for  such  as  wore  out  and  de-^ 
cayed;  but  if  it  had  been  so,  it  does  not  appear  how  this  cove- 
nant could  defeat  the  right  of  a  creditor  to  take  them  in  execu- 
tion.  Upon  the  ground,  therefore,  that  this  property  is  in  the 
visible  actual  ownership  of  Taylor^  and  that  there  is  no  evi- 
dence of  any  thing  to  take  it  out  of  him,  I  think  the  verdict  is 
right,  and  the  rule  must  be  discharged. 

Dallas,  J.     I  am  of  the  same  opinion:  this  was  exclu- 
sively a  question  of  fraud  for  a  jury  to  decide,  and  I  should 
have  found  as  they  did.     It  is  said  this  was  a  question  of  law, 
and  was  not  for  the  jury  to  decide:  but  it  was  for  the  jury  to 
say,  whether  the  deed  of  1792  was  not  fraudulent  and  void.   As 
to  the  lease,  there  has  been  no  rent  paid  from  the  date  of  the 
lease  to  the  present  time ;  there  was  no  proof  of  any  execution 
orjod^ment  under  which  Sandell  claimed:  if  this  were  not  a 
question  of  mere  fact,  as  it  is,  but  of  fact  mixed  up  with  law^ 
vhich  it  is  not,  I  should  have  thought  it  was  properly  decided ; 
much  more  so,  viewing  it  as  a  question  of  fact  only.    There  is, 
therefore,  no  ground  upon  which  we  can  say  that  this  verdict 
^  wrong ;  and  the  rule  nisi  for  a  new  trial  must  be  discharged. 

Rule  discharged,  {a) 

(a)  ChambrCy  J.,  was  absent  on  this  day. 


1813. 

Reed 

o. 
Blades. 


[225] 


HiNOLE  V,  Blades  ^nd  Another. 

r^HlS  was  an  action  upon  the  case  against  the  sheriflT  of 
~^     Middlesex^  in  which  the  plaintiff  shewed  that  he  had 
ik         ^  distress  for  rent  as  bailiff,  that  the  tenant  replevied,  and 
^^  the  sheriff  did  not  take  from  the  tenant  and  two  responsible 
^^ties  a  bond  in  double  the  value  of  the  goods  conditioned 
^  prosecuting  the  suit  of  replevin  of  the  tenant  with  effect 
M  iiirithoiit  delay,  and  for  duly  returning  the  goods  distrained, 
^  ^se  a  return  should  be  adjudged  by  law;  but,  on  the  con- 
^^y  thereof,  took  such  a  bond  from  the  tenant  and  two  per- 
sons 


Nmi.n, 


The  iheriflT  is 
not  bound  to 
wanranttbe 
rafficiency  of 
the  pledges  in 
a  replevin 
bonds  if  they 
are  apparenUy 
responsible,  it 
is  sufficient. 
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Huddle 

V. 

Blades. 

*[  226  ] 


£227] 


• 


sons  named  :  and  he  averred  that  those  persons,  at  the  time  of 
tiieir  becoming  sureties,  were  not  good,  sufficient  and  respon- 
sible sureties -for  the  purposes  abovementioned/  but,  at  the 
time  of  their  becoming  such  ^sureties,  were,  and  ever  since  had 
been,  and  still  were,  wholly  insufficient  for  that  purpose;  nor 
had  the  judgment  been  satisfied  ;  nor  had  the  tenant  answered 
to  the   plaintiff,  as  such  bailiff,  for  the  value  of  the  goods* 
Upon  the  trial  of  this  cause  at  a  Middlesex  sitting  in  this  term, 
before  Mamfieldf  C.  J.,  it  was  proved  that  one  of  the  sureties, 
who  were  taken  in  October,  1813,  was  a  bankrupt  in  1810;  that 
no  dividend  had  Ijeen  declared  under  the  commission  ;  that  his 
effects  had  not  proved  sufficient  to  discharge  the  expences  of 
the  commission ;  and  that  in  November^   i818,  he  owed  his 
baker  12/.,  which  he  was  unable  or  unwilling  to  pay.    The 
other  surety  had  been  bankrupt  in  181 1,  and  2s.  and  6d.  in  the 
pound  only  had  been  paid  under  his  commission :  he  had  been 
arrested  in  Aprily  1813,  and  had  ever  since  been  in  prison* 
Both  the  sureties,  however,  were  in  apparent  credit  in  October^ 
1812.    A  witness  stated,  that  he  would  have  entrusted  one  of 
them,  who  was  a  builder,  to  the  amount  of  100/. ;  and  that 
surety  stated  that  he  considered  himself  as  worth  6  or  700£ 
when  he  executed  the  replevin  bond.    The  jury,  under  the  di» 
rection  of  the  Chief  Justice,  who  thought  that  if,  at  the  time  of 
taking  the  bond,  the  sureties  were  apparently  responsible,  that 
was  sufficient,  found  a  verdict  for  the  defendant. 

Shepherd,  Serjt.,  on  this  day  moved  to  set  aside  the  verdict 
and  have  a  new  trial,  upon  the  ground  that  the  statute  11  G.  S. 
c.  19.  5.  S3,  requiring  ^'  two  responsible  persons,"  it  is  at  the 
peril  of  the  sheriff  to  see  that  those  whom  he  accepts  are  such. 
It  would  not  suffice  that  they  were  apparently  responsible. 
The  act  was  made  for  the  security  of  landlords.  The  sureties 
are  selected  by  the  sheriff;  the  landlord  cannot  tell  who  they 
are,  nor  examine  their  sufficiency,  and  therefore  it  is  incum- 
bent on  the  sheriff  to  see  that  he  selects  proper  persons. 
There  was  no  evidence  that  the  sheriff  had  made  the  slightest 
inquiry  respecting  these  persons;  if  he  had,  it  is  probable  that 
he  would  have  discovered  their  insufficiency.  Saunders  v. 
Darling  and  Another,  Bull.  N.  P.  60.  "  In  such  action 
against  the  sheriff  some  evidence  must  be  given  by  the  plaintiff 
of  the  insufficiency  of  the  pledges  or  sureties :  but  very  aliglit 
evidence  is  sufficient  to  throw  the  proof  upon  the  sheriff;  fiir 
the  sureties  are  known  to  him,  and  he  is  to  teioe  ctre  that  they 
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mre  suQicient/*  If  the  sheriff  had  rejected  these  persons,  and 
an  aetioa  had  been  broaght  against  him  for  rejecting  sufficient 
sureties,  the  criterion  would  have  been,  what  property  these 
persons  conid  prove  themselves  to  possess. 

Mansfibld,  C.  J.  I  cannot  think  the  statute  meant  to 
throw  on  the  sheriff  this  onus:  suppose  the  sheriff  had  taken  an 
eoiinent  banker  as  surety  a  week  before  his  bankruptcy,  when 
tto  one  in  the  world  bad  the  slightest  reason  to  suspect  his  cir- 
cumstances. According  to  the  same  doctrine,  the  sheriff  would 
have  been  liable  for  taking  him  as  a  surety. 

Heath,  J.  The  mischief  before  the  statute  was,  that  the 
sheriff  used  to  accept  mere  men  of  straw  for  sureties.  But  the 
dieriff  cannot  cast  up  the  man's  accounts  to  see  the  real  state  of 
bis  property.  It  was  not  necessarily  incumbent  on  the  sheriff 
to  make  inquiries  respecting  these  persons :  he  might  possibly 
know  them  before.  We  ought  not  to  load  the  sheriff  with 
floors  duties  and  burthens  than  he  is  already  chai^d  with. 

Dallas,  J.  The  question  is,  whether  the  sheriff,  who  is 
hound  to  take  two  responsible  sureties,  has  not  done  so. 
He  makes  proper  inquiries,  and  finds  that  these  are  considered 
•s  responsible  persons.  Is  not  this  sufficient  ?  It  cannot  be, 
tiut  the  sheriff  should  be  bound  to  know  that  which  nobody 
dfie  knows ; '  and  if  the  rest  of  the  world  trust  the  surety,  it  is 

*  toSeient  justification  to  the  sheriff  if  he  also  consider  him  as 

*  ^sponsible  person. 

The  Qmri  rejected  the  application. 


1818. 


HiNOLB 

V. 

Bladbi* 


[  228  ] 
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Harimgton  and  Others  v.  Macmorris. 


ifMr.SL 


■  'HIS  .was  an  action  for  money  paid,  money  had  and  re-     The^piaintif 
"^    oeived,  money  lent,  and  upon  an  account  stated :  the  de-  piea«f  Uie  de- 
^^dant  gave  notice  of  set-off,  paid  67/.  125.  into  Court,  and,  dence  ofiS 

foct  which  Uw 
«ici  ;^  defendant  de- 

^^^  Another  plea. — Nor  can  be  nte  a  notice  of  set-off  for  eridence  of  the  debt  on  the  iame  of  am 


^^^•ft,  because  the  statute  gives  the  notice  of  set-off  in  the  nature  and  place  of  a  plea. 

^  mL5*''  he  use  a  particular  of  set-off  for  that  purpose,  because  it  is  incorporated  with  ,the  notice 

w  ^  an  allegation  of  a  loan  of  lawful  money  of  G.  B,  ft  Is  no  variance  that  the  loan  i|  profed  to 

i'  ^taa  of  foioigB  aoia,  as  pagadat. 
^Aftre^  attMhoMot  it  is  aot  ncceaaryjhat  the  debtahoaM  arise  within  Uie  jariidictioii,  or  ikst 
^^"^wcaSant  is  tkujL  ^DmiI  thpald  raMe  wiSiln  it^  or  be  actnaOy  samiiunied. 

under 
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1815.        under  a  Judge^s  order,  delivered  a  particular  of  set-off  in  the 

following  terms:  "  Paid  R.  Dashwood^  Esq.  under  a  foreign  at- 

RiNGTON    (jichment  against  the  present  defendant,  founded  on  a  plaint  or 
Macmorris.  suit  in  the  mayor's   cou.rt  of  London^  brought  by  the  said 

R.  Dashwood  against  the  plaintiSs  in  this  cause,  being,  the 
amount,  or  part  of  the  amount,  of  a  debt  at  that  time  owing  by 
the  present  defendant  to  the  present  plaintiffs  in  this  cause, 
1  IS/.  10^.  To  costs  paid  by  the  above  defendant  on  such 
foreign  attachment  3/.  145.  4d."  Upon  the  trial  of  this  cause 
at  Guildhall^  at  the  sittings  after  Trinity/  term,  1813,  before 
Mansfield,  C.  J.,  it  appeared  that  the  action  was  brought  to  re- 
cover a  sum  of  money  which  had  been  lent  in  India,  in  pagodas. 
Lens,  Serjt.,  objected  that  the  averment  that  the  defendant  was 
indebted  for  ^'  lawful  money  of  Great  Britain^*  lent  tohiip  was 
not  supported  by  this  evidence.  The  plaintiffs  gave  no  other 
evidence  of  the  debt  than  the  defendant's  own  particular  of  set- 
off, which,  they  contended,  admitted  a  debt  of  IIS/.  lOs.  to  be 
due  from  himself  to  the  plaintiffs  over  and  above  the  67/.  10s. 
[  329  ]  which  the  defendant  had  paid  into  Court.  The  plaintifis  had 
delivered  a  particular  of  their  demand,  by  which  they  claimed 
only  161/.  155.  in  the  whole,  of  which  67/.  IO5.  being  paid 
into  Court,  only  94/.  55.  by  their  own  account,  remained  due 
to  them.  The  defendant  failing,  in  the  opinion  of  the  jury,  to 
substantiate  the  validity  of  the  foreign  attachment  under  which 
he  had  paid  the  money  to  Dashwood,  there  beingan  insinuation 
that  it  was  collusive,  and  be  having  neither  proved  that  the 
debt  originated  within  the  jurisdiction  of  the  marshal's  court, 
nor  that  the  parties  resided  within  it,  nor  that  the  defendant 
in  that  cause  had  been  actually  summoned  before  the  attach- 
ment issued,  the  plaintiffs  had  a  verdict  for  112/.  IO5.,  subject 
to  these  objections,  which  the  Chief  Justice  reserved. 

JLens,  Serjt.,  now  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  in  case  the  Court  should  think  that  the  count  for 
money  lent  did  not  properly  describe  the  coin,  or  that  the 
foreign  attachment  could  be  supported,  for  that  the  plaintiff 
could  not  avail  himself  of  the  defendant's  particular  of  set-off 
in  evidence;  or  else  to  reduce  the  verdict  from  US/.  lOs.  to 
94/.  55.,  being  the  residue  of  the  sum  claimed  by  the  plaintiff^s 
particular. 

GiBBS,  J.  Suppose  that  this  allusion  to  the  debt  had  been 
contained  in  a  plea,  instead  of  a  notice  of  set-off;  I  wish  to 
now  whether  before  a  defendant  came  to  make  use  of  a  plea, 

on 
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on  which  the' defendant  himself  did  not  rely,  nor  want  to  resort        1813. 
to  it  for  his  defence,  relying  only  on  the  general  issue,  a  plain- 
tiff  could  ha?e  made  use  of  the  defendant's  plea,  in  order  to  ^ 

extract  such  parts  of  it  as  made  for  the  plaintiff,  and  to  use  Macmoimiis. 
them  against  the  defendant?     I  think  the  plaintiff  cannot  carry 
the  use  of  tho  particular  of  set-off,  which  he  palls  upon  the  de-       [  330  ] 
fendant  to  deliver  under  the  notice  of  set-off,  further  than  he 
can  carry  the  notice  of  set-off  itself.    As  to  the  foreign  money, 
the  doctrine  contended  for  has  been  exploded  these  SO  years. 
The  Court  granted  a  rule  nisi  upon  the  other  grounds. 

On  this  day  Heath,  J.  cited  the  case  oiLapworth  v. — « , 

Cro,Jac.  86.    Trespass  for  taking  twenty  loads  of  wheat  in 
Eyihrop.    The  defendant  pleaded  as  to  all,  except  two  loads, 
not  guilty;  and  as  to  them,  that  the  vill  of  Ej/throp  is  within 
the  parish  of  fVapenbury^  and  makes  title  by  devise  to  the  rec- 
tory of  Wapenburj/;  and  that  the  wheat  was  the  tithe  severed, 
and  ID  justifies.     The  defendant,  protesting  that  jEy/Arop  was  • 
not  in  the  parish  of  Wapenbury^  derives  title  to  the  rectory  of 
^flpfn6tiry  to  himself,  and  traverses  the  devise  to  the  plaintiff; 
and  thereupon  they  were  at  issue,  and  a  venire  facias  was 
awarded  to  try  those  two  issues,  de  vicineto  parochias  de  fVapen- 
bury.    And  the  jury  found  the  issue  of  non  culp.  for  the  de- 
fendant, and  the  other  issue  for  the  plaintiff.     And  it  was  al- 
leged that  the  venire  facias  de  vicineto  parochias  dc  Wapenburj/ 
<>nly  jg  misawarded :  for  it  ought  to  be  as  well  de  Eythrop  as 
^  Wapenbury ;  for  where  there  be  two  issues  arising  from 
l>oth  places,  the  trial  ought  to  be  per  vicinetum  of  both  places ; 
and  being  otherwise,  it  is  a  mis-trial,  and  not  aided  by  any 
statute.    But  Nichols^  Serjt.,  moved  that  it  was  good  enough : 
for  although  the  plaintiff  in  his  declaration  supposeth  Eythrop 
to  be,  and  doth  not  shew  it  to  be  within  the  parish  of  Wapen" 
bury;  yet  the  defendant,  by  his  plea,  confesseth  jt  to  be  within 
the  game  parish,  and  entitles  himself  thereto  as  parcel  of  the 
^^tory :  wherefore  it  so  appeareth  to  the  Court,  and  then  the 
'^^re facias  is  well  awarded  from  the  vicinetum  of  the  parish. 
^^ham.    Although  the  defendant,  in  one  part  of  his  plea,      [  931  ] 
^<)feg6eth  that  Ej/throp  is  within  the  parish  of  Wapenburj/^  yet 
that  shall  not  help  this  trial,  for  the  first  plea  of  not  guilty  is 
^ii^ct  by  itself,  and  the  issue  is  joined  upon  it :  so  there  is 
Von  an  end  thereof.    The  second  part  of  the  plea  is  also  dis- 
^t  from  the  first,  and  hath  not  any  relation  thereto ;  an4 
sothiog  which  is  therein  shall  aid  the  plaintiff^  quoad  the  trial 

of 
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1813.        of  the  first,  bat  tbey  be  as  seT^ral  pleas  to  aeteral  aetions. 
I      -Q^^  peradvenlate  Mich  a  confessioD  ia  cme  eatire  plea  woald 
^^  have  helped  him.     But  as  it  is,  it  is  not  good.    And  of  that 

SlUciioBBia»  opinion  were  Femter  and  Williams. 

Best  J  Seijt.,  shewed  jcause  against  the  rule:  he  contended  that 
age  had  weahened  the  authority  of  the  case  in  Crake  f  that  il 
net,  yet  the  case  did  not  apply,  because  that  was  the  case  of  ft 
ptea  of  several  matters,  where,  though  incoMistont  mattera 
were  put  on  the  record,  it  could  not  be  contended  thai  one  plesi 
disproved  another.  ^Heaik^  J.  That  was  aot  a  plea  of  seve- 
ral BMillers,  but  one  plea  as  to  parcel,  another  plea  as  lo  the 
residue.}  The  admission  in  the  principal  case  is  neither  a  plea, 
nor  is.  it  in  the  place  of  a  plea ;  (or  although  laxity  of  pleading 
V  has  of  late  years  tnlroduced  the  practice  of  requiring  partica* 
lars  of  pkas,  the  Court  will  not  extend  them  so  as  to  be  sob* 
stttules  jfbr  pfeas,  and  make  them  of  like  effect  with  the  records 
of  the  Court  This  paper  is  no  more  than  any  other  paper  cur 
correspondence  between  the  parties  or  attomies  in  the  caase:  if 
it  contains  adnusstons,  it  is  as  applicable  as  any  adnnssion  made 
in  any  account  givea  by  one  party  to  the  other,  either  before 
or  after  the  caase  commenced.  It  is  aseful  and  conducive  to 
juslice  to  receive  admissions,  especially  in,a  case  where  the  al- 
ternative is,  that  witnesses  must  be  brought  from  IndiaJio  prove 
the  transaction.  If  the  pkuntiff  were  nonsuited,  and  were  to 
r  232  ]  sue  again,  it  cannot  be  questioned  that  this  paper  would  be 
evidence  for  him  ia  the  second  action.  Why  not  then  in  the 
first?  As  to  the  attachment,  the  present  plaintiff  had  never 
any  notice  of  it ;  otherwise  he  might  have  come  in,  and  defended 
the  suit.  It  was  impossible  that  the  mayor's  court  should  have 
had  jurisdiction  in  this  case,  because  the  debt  arose  ill  India^ 
and  not  witUn  the  limits  of  thai  Court.  Fisher  v.  LanCy 
3  Wib.  897.,  5.  C.  2  BL  Rep.  834.;  and  all  the  cases  from  Lord 
Coke  to  the  present  time  support  this  doctrine.  He  prayed 
that  if  the  Court  entertained  any  doubt,  they  would  suffer 
these  questions  to  be  raised  by  a  special  verdict. 

'As  to  the  foreign  attachments,  the  Court  intimated,  in  the 
course  of  the  argument,  that  those  points  had  aU  been  settled 
en  demurrer  m  the  preceding  term,  ia  the  case  o(  Basiks  v« 
Selfy  infra  234.  n. ;  but  as  Best  had  prayed  for  a  special  verdict^ 
as  to  that  part  of  the  case,  they  postponed  the  consideration  of 
it^  and  directed  Lens  first  to  speak  to  the  point  of  evidence* 
Lensj  m  aunport  of  his  f  ule^  ui^ged  that  it  was'  rmwonaMa 

that 
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that  if  several  pleas,  distinct  in  their  nature,  were  put  on  tbe        1813. 

record,  they  should  be  kept  distinct  tbrouffhout.    As  to  the  ^ 

Ibrei^  attachment,  that  process  was  most  frequently  resorted  ^ 

to  in  the  case  where  the  party  was  not  resident  in  London,  and  Macmobris. 

a  mhil  is  returned  upon  the  summons :  therefore,  io  require 

actiul  serTice  of  the  summons  would  overthrow  the  whole 

system  of  foreign  attachments. 

Mansfield,  C.  J.     Now  that  the  matter  comes  to  be  talked  * 

of  and  understood,  though  the  objection  strongly  struck  me  at 
the  trial,  and  puzzled  me  at  the  moment,  there  seems  to  be  no 
diflkulty  in  it -at  all.  Since  the  statute  of  Anne,  the  defendant 
may  plead  a  set-off  of  a  mutual  debt;  or,  instead  of  so  plead-  [  ^S3  ] 
ing,  it  was  considered  convenient  for  some  purpose  or  other, 
that  he  might  give  notice  of  set-oSl  This  notice  then  is  equiva^ 
lent  to  a  plea,  /Uid  it  is  usually  given  in  the  general  terms  of 
money  paid,  money  had  and  received,  &c.  The  party  receiv- 
iif  tbk  notice  of  set-oiT  may  be  much  at  a  loss  to  know  what 
it  neaas.  Money  had  and  received  is  one  of  the  widest  expres- 
sioas  in  the  law :  k  may  mean  fees  received  by  the  intruder  into 
aaoffce,  or  naany  other  things  equally  dissimilar  to  the  real 
traoaaction ;  and,  therefore,  it  is  the  modern  practice  to  require, 
by  a  Judge's  authority,  an  explanation  called  a  particular. 
When  that  is  given,  it  is  exactly  the  same  as  if  it  had  been 
Ofigioally  given  in  the  notice  of  set-off;  if  so,  it  is  every  day's 
practice,  that  the  defendant's  language  in  one  plea  cannot  be 
nsed  to  disprove  another  plea,  as  in  the  familiar  instance  I  have 
given  of  trespass,  and  not  guilty  and  a  justification  pleaded, 
^here  the  justification  would  certainly,  if  admissible,  prove  the 
^t,  in  case  the  reason  of  the  justification  fails.  Therefore  the 
particulars  of  the  set-off  must  be  incorporated  with  the  notice 
ofset-ofl^  and  cannot  be  given  in  evidence  to  prove  the  plain- 
^1^8  demand  on  the  issue  of  non  assumpsit. 

Heath,  J.  concurred.  It  is  a  common  case  to  plead  not 
guilty,  and  a  justification  of  the  act  which  the  defendant  has  in 
bis  first  plea  denied.  The  particular  of  set-ofi'  is  the  same  thing 
as  the  notice  of  set-off,  and  is  engrafted  with  it ;  the  notice  of  set- 
off is  equivalent  to  a  plea  of  set-off,  and  cannot  therefore  be 
ff^fi  in  evidence  for  this  purpose. 

I^alla8>  J.    The  only  question  is  whether  there  is  any 
MMUifj  ground  on  which  a  notice  of  set-off  can  be  distinguished 
Adq  a  plea  of  set-off;  for  if  it  cannot,  then  it  is  clear  that  the      [  334  1 
jiiiitifnlnr  cannot  be  ^ven  la  evidence,  becanae  a  plea  cannot; 

for 
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1813.        for  we  think  that  the  particular  must  necessarily  be  considered 

as  incorporated  with  the  notice  of  set-oflT.    Now,  I  can  dis- 

Harington    ^^^g^  j^Q  difference  between  a  notice  of  set-off,  which  is  sub- 
Macmorris.  stituted  by  the  statute  in  the  place  of  a  plea,  and  a  plea  of  set 

off.     I,  therefore,  think  the  rule  must  be  absolute. 

Rule  absolute  to  enter  a  nonsuit. 


JtfMdO. 


In  a  plea  of 
foreign  attach- 
ment it  18  not 
oecenary  to 
aver  the  custom 
that  the  plain- 
tiff below  shall 
swear  to  the 
debt,  or  the 
fact  that  he  did 
swear  to  it. 

Neither  is  it 
necc»ary  to 
aver  that  the 
plaintiff  in  the 
'principal  case 
was  indebted 
to  the  plaintiff 
below  within 
the  jurisdiction 
of  tne  mayor's 
conrt. 

Nor  that  a 
writ  of  sdre 
facku  issued 
ai^inst  the 
samishee;  it 
is  enou^  that 
he  was  "  warn- 
ed to  shew 


Banks  r.  Self. 


THIS  was  an  action  for  money 
lent,  money  paid,  money  had  and 
received;  and  upon  an  account 
stated.  The  defendant  pleaded, 
1st,  non  assumpsit;  Sdly,  that 
the  plaintiff  ought  not  further  to 
maintain  his  action,  because  the 
city  of  London  was  and  imme- 
morially  had  been  an  ancient  city, 
and  there  was  and  immemorial )y 
bad  been  a  custom  therein,  that 
if  any  person  affirms  or  has  af- 
firmed a  plaint  in  debt  against 
another,  in  the  Court  of  his  pre- 
sent majesty,  or  his  predecessors, 
holden  or  to  be  holden  before  the 
mayor  and  aldermen  of  the  said 
city  for  the  time  being  in  the 
Guildhall^  within,  and  according 
to  the  custom  of  the  said  city,  and 
ujpon  such  plaints  it  be  or  had 
been  commanded  by  the  Court  to 
any  of  the  Serjeants  at  mace  and 
ministers  of  the  said  Court  to 
summon  such  person^^  named  de- 
fendant in  such  plaint;  to  appear 
in  the  same  Court  to  answer  the 
plaintiff  in  such  plaint ;  and  if  it 
was  certified  and  returned  by  such 
Serjeant  at  mace  and  minister  of 
the  Court,  that  the  defendant  in 


such  plaint  has  or  had  nothing 
within  the  said  city,  or  the  liber- 
ties thereof,  whereby  he  can  or 
could  be  summoned,  nor  is  nor 
was  to  be  found  within  the  said 
city,  and  such  defendant  at  that 
Court  being  solemnly  called, 
makes  or  has  made  default,  and 
in  the  same  Court  it  be  or  has 
been  alleged  by  the  plaintiff  ia 
the  plaint,  that  any  other  per- 
son owes  or  has  owed  to  any 
such  defendant  any  sum  of  money 
amounting  to  the  debt  in  soch 
plaint  specified,  or  any  part  there- 
of, then,  at  the  petition  of  soch 
plaintiff,  it  is  and  has  been  com- 
manded by  the  Court  to  one  of 
the  Serjeants  at  mace  and  a 
minister  of  the  Court,  to  attach 
such  defendant  in  such  plaint,  by 
such  sum  of  money,  so  being  in 
the  hands  or  custody  of  such  other 
person,  so  that  such  defendant 
appear  at  the  then  next  Court  to 
be  holden  before  the  said  mayor 
and  alderman  in  the  Guildhall^  to 
answer  the  plaintiff  in  the  plea  in 
such  plaint  specified  ;  and  tben  if 
such  Serjeant  at  mace  and  minister 
of  the  Court  retnra  and  certifj 
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to  SBch  Court  rach  defendaQt  to 
bt  attached  by  such  sum  of  money, 
•o  being  in  the  hands  or  custody 
of  such  Mother  person^  to  be  de- 
feaded  and  kept,  so  that  such  de- 
fendant in  such  plaint  named,  ap- 
pear at  the  same  or  the  then  next 
Coort  holden  or  to  be  holden,  to 
ansirer  such  plaintiff  in  the  plea 
in  such  plaint  specified;  and  if 
tbe  defendant  at  that  and  three 
other  Courts  thence  next  se?eral]y 
bolden  or  to  be  holden  before  the 
nayor  and  aldermen  of  the  said 
city,  in  the  GuOdhaU  of  the  said 
city,  being  solemnly  called,  does 
not  appear,   but  makes  default, 
aad  such  four  defaalts,  according 
to  the  custom  of  the  said  city,  are 
recorded  against  such  defendant 
at  such  four  Courts,  after  such 
attackment  made;    and  if   such 
plaintiff  in  such  plaint  named,  at 
erery  of  such  four  Courts,  in  his 
own  person^^or  by  his  attorney, 
sppetr  and  offer  himself  against 
such  defendant  in  the  plea  in  such 
plaint  specified,  according  to  the 
custom  of  the  said  city,  then,  at  the 
lut  of  the  four  Courts,  or  at  any 
Court  holden  or  to  be  holden  after 
Mch  foar  defaults  recorded,  at  the 
P^tbn  of  such  plaintiff  in  such 
plaiQt  named,  made  to  the  Court, 
It  was  and  had  been  used  for  the 
^ortto  command  such,  or  any 
<^ther  Serjeant  at  mace  and  minis- 
^^  of  the  Court,  to  warn  such 
other  person,    according  to  the 
^^^utom  of  the  said  city,  to  be  and 
^Ppeir  at  any  Court  Afterwards 
te  be  holden  before  the  mayor 
ttd  aldenneDy   to  shew  if  any 
tktog  he  hu  or  kDOWi  to  eaj  for 
FOX.V.  0 


himself  why  such  plaintiff  in  such 
plaint  ought  not  to  hare  execution 
of  such  sum  so  attached  as  afore- 
said; and  if  at  such  Court  such 
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such  other  person  in  whose  hands 
such  sum  of  money  is  or  has  beea 
attached,  to  be  warned  according 
to  such  custom  to  be  and  appear 
in  the  same  Court  to  shew  such 
cause;  and  if  such  person  so 
warned  being  solemnly  called  at 
such  Court,  do  not  appear,  or  has 
not  appeared,  but  makes  or  has  ' 
made  default,  then  it  was  and 
from  time  immemorial  it  had  been 
used  and  accustomed  for  such 
Court  to  award  such  plaintiff  to 
hate  execution  of  such  sum  so  at- 
tached, to  satisfy  such  plaintiff 
the  debt  in  such  plaint  specified^ 
or  so  much  thereof  as  such  sum 
so  attached  extends  or  has  ex- 
tended to  satisfy,  by  sufficient 
pledges  to  be  found  and  giren 
by  such  plaintiff  in  such  plaint 
named,  in  the  same  Court,  acy 
cording  to  such  custom,  to  re- 
store to  such  defendant  such  wagi 
of  money  so  attached,  if  such  de« 
fendant  within  a  year  and  a  day 
thence  next  ensuing,  come  or  hfts 
come  into  the  Court  so  holden^ 
and  disproves  or  has  disprored  or 
avoided  such  debt  in  such  plaint 
mentioned,  according  to  the  eus« 
tom  of  the  said  city,  and  that 
after  such  pledges  found  and  ex* 
ecution  had  of  such  sums  so  in 
the  hands  and  custody  of  such 
other  person  attached  and  de* 
fended  by  the  plaintiff  in  such 
plaint  named,  such  other  person 
in  whose  hands  or  custody  suck 
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ram  is  or  has  been  attached,  is  or 
has  been  discharged  against  sach 
defendant  of  the  sum  so  attached 
and  had  in  execution,  and  such 
defendant  in  such  plaint  named  is 
or  has  been  discharged  against  the 
said  plaintiff  of  so  much  of  hi» 
debt  in  such  plaint  demanded  by 
such  plaintiff,  so  long  as  such 
judgment  and  execution  remain 
in  force  and  effect,  not  revoked  or 
disproTed  by  such  defendant ;  and 
if  such  sum  of  money  so  attached, 
and  defended,  and  had  in  execu- 
tion, amount  not,  nor  has  amount- 
ed to  the  whole  sum  of  the  debt 
in  and  by  the  said  plaint  de- 
manded by  such  plaintiff  against 
such  defendant,  then  such  plain- 
tiff, by  the  custom  of  the  said 
.  Court,  was,  and  from  time  imme- 
-  morial  had  been  used  and  accus- 

•  tomed  to  hare  process  against 
sugK  defendant,  according  to  such 
custom,  for  the  residue  of  his 
debt  by  him  in  such  plaint  de- 
manded: and  the  defendant  fur- 
ther pleaded  that  the  said  custom 
and  all  other  customs  of  the  said 
city,  obtained  and  used  in  the 
^aid  city  during  all  the  time  afore- 
faid,  were  by  authority  of  a  par- 
liament of  7th  Rich.  2.,  late  king 
of  England^  after  the  conquest, 
ratified  and  confirmed  to  the  then 

•  mayoir  and  commonalty  of  the 
said  city  and  their  successors: 
And  further  that  Major  Ainger 
and  W.'Drailer  Thorpe^  before  the 
commencement  of  this  action  of 
the  plaintiff  against  the  defendant, 
on  the  IMh  day  of  March,  1813,  in 
their  own  proper  persons  came 
into  the  Court  of  the  king  before 


the  mayor  and  aldermen  of,  and 
in.  the  GuildhaU  of,  the  said  city, 
situate  in   the  parish  of  Si.  Mi^ 
chaelj  Bassishawj  in  the  ward  oi 
Bassithaa,  in  London  aforesaid, 
according  to   such  custom,  and 
then  and  there  affirmed  a  certaia 
plaint  against  the  plaintiff  in  a 
plea  of  debt  upon  demand  of  BOL 
and  the  said  Mqfar  and  fV.Trasler^ 
then  and  there  in  the  same  Court, 
according  to  such  custom,  found 
pledges  to  prosecute  such  plaint, 
to  wit,  John  Doe  and  Rkhard 
Roe;   and    then  and  there  ap- 
pointed^ in  their  stead  W.Jones^ 
their  attorney  against  the  plaintiff 
in  the  plea  of  the  said  plaint,  ac- 
cording to  such  custom,  and  by 
their  said  attorney  then  and  there 
prayed  process  to  be  thereupon 
made  to  them  against  the  plaintiff, 
according  to  such  custom;  and  it 
was  granted  to  them,  &c.  Where- 
upon at  the  petition  of  the  said 
Major  and  W,  Trailer^  made  to 
such  Court  by  their  said  attorney, 
and  by  virtue  of  such  plaint,  it 
was  commanded  by  the  said  Court;, 
to  J.  Fumivall,  one  of  the  ser^ 
jeants  at  mace  of  such  Court,  thafl 
he,    according   to  such    custom  ^ 
should  summon  by  good  rammon  — 
ers  the  plaintiff  to  appear  at  th^ 
same  Court  so  holden  before  th  «■ 
mayor  and   aldermen  of  and  r « 
the  GuildhaU  o(  the  said  city,  t  ^ 
answer  the  said  M({for  and   H^ 
Trasier  in  the  plea  in  such  plaicsi 
specified;   and  that  J.  Fumxoail 
should  return  and  certify  what  b€ 
should  do  by  virtue  of  the  sale/ 
precept;  and  afterwards  at  the 
same  Court  he,  according  to  sndi 


IN    THfi   FiFTT-FOURTH   YeAB   OP   GEORGE   III. 


296 


oasCom,  retnnrad  and  certified,  to 
the  same  Court,  that  the  plaintiff 
hMd  nothing  within  the  said  citj 
or  the  liberties  thereof,  whereby 
beccNild  be  snmmooed,  nor  was 
he  to  be  foond  within  the  same  ; 
and  thereupon  the  plaintiff  was 
tten  and  there  at  the  same  Court 
io&emnlj-  called,  and  did  not  ap- 
pear, but  made  default ;  and  there- 
upon afterwards,  and  before  the 
coaunencement  of  this  action,  on 
the  dajr  and  year  last  ihention- 
ed,  at  the  same  Court,  it  was 
all^  by  the  said  Mqfor  and 
W,  TVifler,  by  their  attorney, 
tikit  the  defendant  owed  to  the 
plahitiff  34/.  0#.  M.    in    monies 
■mabered,  as  the  proper  monies 
of  the  phuntiff,  and  then  had  and 
detained  the   same  in  his  hands 
Had  custody  ;  and  therefore,  the 
Hid  Major  and  W.  Trailer^  by 
their  tttomey,  prayed  process  ac- 
cordhig  to  such  custom,  to  attach 
^  plaintiff  by  the  34/.  9#.  9</.  so 
^Magia  the  custody  of  the  defend- 
^t,  tint  the  plaintiff  might  appear 
^  the  next  such  court  before  the 
Mjor  and  aldermen  of,  and  in 
^GwOdhaUoi  the  said  city,  to 
*>>vtr  the  said  Major  and  W. 
^f^ikr  in  the  plea  in  such  plaint 
■Pacified ;  whereupon,  at  their  pe- 
"^Q)  it  was  commanded  by  such 
^it,  and  before  the  commence- 
"^t  of  this  action,  to  the  said 
'^Oeaot  at  mace  and  minister  of 
^  court,  that  he,  according  to 
^  CQstom,   should  attach  the 
phiotiff  by  the  said  34/.  9#.  9d, 
f0  being  in  the  hands  and  custody 
rf  the  defendant,  and  the  same  in 
ftb  hands  and  custody  defend  and 
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keep  according  to  such  custom,  1813* 
so  that  the  plaintiff  might  appear 
at  such  a  court  to  be  holden  be- 
fore the  mayor  and  aldermen  of 
and  in  the  Guildhall  of  the  said 
city,  on  the  16th  day  of  March  in 
the  year  aforesaid,  according  to 
such  custom,  to  answer  the  said 
Mqfor  and  W.Trasler  in  the  plea 
in  their  plaint  specified  ;  and  that 
the  Serjeant  at  mace  and  minister 
of  such  court  should  then  return 
and  certify  to  such  Court  what  he 
should  do  by  Tirtue  of  that  pre- 
cept :  and  the  same  day  was  gi?en 
to  the  said  Major  and  W.Tr osier ^ 
and  afterwards,  to  wit,  at  the 
court  holden  on  the  said  16th  day 
of  Marchj  in  the  year  aforesaid, 
the  said  Major  and  W.  Tratler^ 
by  their  said  attorney,  appeared, 
and  the  said  serjeant  at  mace  re-  ^[  237  ^ 
turned  and  certified  to  the  same  • 
Court,  that  he,  by  Tirtue  of  the 
said  precept,  on  the  15th  day  of 
Marchj  in  the  same  year,  between 
the  hours  of  two  and  three  in  the 
afternoon,  had  attached  the  plain- 
tiff by  the  -said  34/.  9s.  9d.  so 
being  in  the  hands  and  custody  of 
the  defendant,  and  the  same  de- 
fended and  kept  in  his  hands  and 
custody,  according  to  such  cus- 
tom, so  that  the  plaintiff  might  ap- 
pear at  such  court,  so  holden  on 
the  16th  day  of  Marchj  in  the 
same  year,  to  answer  the  said 
Mqfor  and  fV.  Trailer  in  the  plea 
in  their  plaint  specified ;  and  there- 
upon the  plaintiff  at  the  same  court 
was  solemnly  called,  and  did  not 
appear,  but  then  and  there  made 
a  first  default,  which  said  first  de« 
fault  at  the  same  court  was  re- 
2  corded) 
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corded,  according  to  such  custom; 
and  thereupon,  according  to  such 
custom,  a  further  day  was  gWen 
by  the  same  Court  to  the  plaintiff 
to-  appear  at  the  then  next  such 
court,  before  the  mayor  and  alder- 
itien  of  and  in  the  Guildhall  of  the 
said  city,  on  the  17th  day  of 
March,  in  the  same  year,  to  an- 
swer the  said  Major  and  H^,  Tras^ 
ler,  in  the  plea  in  their  plaint  spe- 
cified ;  and  the  same  day  was  by 
the  same  Court  gi?en  to  the  said 
Major  and  fV,  Traslcr  in  such 
plea,  according  td  such  custom, kt 
which  said  next  such  court  holden 
on  the  day  and  year  last  men- 
tioned, the  said  Major  and  fV. 
Trasler  appeared,  and  offered 
themselves  against  the  plaintiff  in 
the  plea  in  their  plaint  specified, 
according  to  such  custom;  and 
thereupon,  at  the  same  court,  the 
plaintiff  was  again  solemnly  called, 
and  did  not  appear ;  but  then  and 
there  made  a  second  default,  which 
was  recorded  at  the  same  court, 
according  to  such  custom.  The 
plea  then  proceeded  to  state  a 
third  and  a  fourth  default  at  courts 
holden  on  the  18th  and  19th  of 
March,  in  Iik:e  manner,  and  there- 
upon, afterwards,  and  after  the 
four  defaults  had  been  recorded, 
at  the  same  court,  against  the 
plaintiff  in  the  plea  aforesaid,  ac- 
cording to  such  custom,  the  said 
Major  and  IV.  Trasler,  by  their 
said  attorney,  prayed  process,  ac- 
cording to  such  custom,  to  warn 
the  defendant,  the  garnishee,  to  be 
and  appear  in  such  court  so  as 
aforesaid  to  be  holden,  to  shew 
eariise  why  the  said  Major  and  fV. 


Trasler  ought  not  to  ha?* 
tion  of  the  said  34/.  99.  9 
tached  in  his  hands  and  < 
whereupon,  at  such  a  c 
holden  as  aforesaid,  on 
day  of  Mai/y  in  the  same 
the  petition  of  said  Major 
Trasler  made  in   such 
was  commanded  by  the  sai 
to  the  Serjeant  at  mace, 
according  to  such  custom 
warn  and  make  known  it 
fendant  to  be  and  appes 
same  court  to  be  so  as  i 
holden  on  the  29d  day  of 
shew  cause  why  the  safi 
and  W.  Trasler  ought  noi 
execution  of  the  34/.  9j 
attached  in  his  hands  and 
and  the  serjeant  at  mac 
then   return  and    certify 
same  Court  what  he  shou 
▼irtue  of  such  precept : 
same  day  was  giren  by  t 
Court  to  the  said  Major 
Trasler,  to  be  there,  &c. 
court  the    said   Major 
Trasler  by  their  attorney 
ed,  and  the  serjeant  at  m 
returned  and  certified  to 
Court,  that  he,  by  virtue 
precept  to  him  directed, 
cording  to  such  custom,  hi 
ed  and  made  known  to  i 
ishee  to  be  and  appear  at 
court  to   shew  such    cau 
thereupon,  at  the  same  c< 
defendant  was  solemnly  c 
cording  to  such  custom, 
not   appear,   but  made 
whereupon,  according  to  i 
tom,  it  was  considered  by 
Court,  that  said  Major 
Trasler  should  have  eze( 
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tke  said  34/.  9^.  9d.  so  attached, 
aod  Chat  they  should  retain  and 
ikoldthe  same  in  fall  satisfaction 
of  the  like  som  of  34/.  95.  9i/., 
jMrcel  of  the  debt  in  the  said  plaint 
iDcntioned,  by  sufficient  pledges, 
tm  be  foand  and  given  by  them  in 
the  same  court,  according  to  suph 
cnttom,  to  restore  to  the  plaintiff 
the  said  34/.  9#.  9d.  so -attached,  if 
the  plaintiff,  within  a  year  and  a 
'  day  thence  next  ensuing,  should 
come  into  the  court,  and  disprove 
•r  tfoid  the  same  debt  in  the  said 
plaint  mentioned,    according    to 
•ach  custom  ;  whereupon  the  said 
K9»rand  9V.  Trasler^  at  the  same 
Covrt,  according  to  such  custom, 
foand  ftofficient  pledges,  to  wit, 
W,Mobb$^  QjGeorge'Street^  FoS" 
Ut'lane^  Cheaptide^  ribbon  manu- 
factirer,  and   J.   Ltversey^  116, 
Wood^treetj    Cheapside^    hosier, 
Qtizens  of  tlie  said  city,  to  restore 
totbe  plaintiff  the  said  34/.  9;.  9^. 
^attached,  if  the  plaintiff,  within 
^year  and  a  day  thence  next  en- 
Sttiog,  should  come  into  the  same 
.Court  holden  as   aforesaid,   and 
<iispro?e  and  avoid  the  debt   in 
^  said    plaint  mentioned,    ac- 
^rding    to    such    custom:    and 
I      tberenpon  the  said  Major  and  IV. 
f       iViifcr,  at  the  same  Court,  had 
ttecatioQ  of  said  34/.  9*.  DJ.,  ac- 
cording to  the  tenor  of  such  judg- 
"»«nt  in  that  behalf  given,  as  by 
^e  record  ♦and  proceedings  there- 
^remaintng  in  the  chamber  of  the 
ftiWotf  of  the  city  of  London 
.aforeoiid,    more    fully  appears : 
nd  the  defendant  averred  further, 
ttat  the  said  34/.  9>.  9d.  so  at- 
Cackdy   and  of  wbieh  the  said 
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Major  and  W.  Tr osier  had  cxe-  W13. 

cution  by  virtue  of  such  judgment^ 
were  so  attached  before  the  com- 
mencement of  this  suit,  and  were 
part  and   parcel   of   the   several 
sums  of  money  in  the  declaration 
mentioned,  and  not  other  or  dif- 
ferent ;  and  that  John  Banks  the 
now  plaintiff,  and  John  Banks  iu 
the  plaint  of  the  said  Major  and 
W.  TrasUr  mentioned,  were  one 
and  the   same    person,  and   not 
other  or  different,  and  that  W* 
Selfj  the  present  defendant,  and 
W,  Self  in  the  aforesaid  judgment 
and  proceedings  mentioned,  were 
one  and  the  same^person,  and  not 
other  or  different :  and  that  the 
said  judgment  and  execution  was 
still  in  force,  and  not  in  the  least 
by  the  plaintiff  disproved  or  avoid- 
ed ;  and  further,  that  the  defend- 
ant, at  the  commencement  of  this 
suit  of  the  plaintiff,  was  not  nor 
is  indebted  to  the  plaintiff  in  more 
money  than  the  said  34/.  95.  9J. 
so  attached  and  taken  in  execution 
by  the  said  Major  and  fV,  Traslcr 
by  virtue  of  the  aforesaid  judg- 
ment, and  that  the  said  3 1/.  9s,  9d, 
in  which  the  defendaat   was  in- 
debted to  the  plaintiff,   was  the 
very  same  and  identical  sum  of 
34/.  9s,  9d.  so  attached  and  taken 
in  cxorution  by  the  sa^d  Major 
and  W.  Trasler  by  virtue  of  the 
judgment  aforesaid ;  and  this  the 
defendant  was  ready  to  verify,  &c.     ♦[  239  ] 
The  plaintiff  demurred  generally 
to  this  plea,  and  the  defendant 
joined  in  demurrer. 

The  points  made  by  the  plain- 
tiff in  support  of  bis  demurrer 
were^  that  the  defendant  ought  Hi 

his 
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1813.  bis  plea  of  the  foreign  attachment 
to  haTO  averred,  1«/,  that  the 
plaintiffs  in  the  Court  below  swore 
to  their  debt  alleged  to  be  dae 
from  the  plaintiff  in  this  action. 
2i/,  That  the  plaintiff  in  this  ac 
tion  was  indebted  to  the  plaintiffs 
in  the  Court  below  within  the 
jurisdiction  of  that  Court,  ^dly^ 
That  it  ought  to  have  been  further 
shewn  that  at  the  fourth  Court  a 
td.fa,  issued  against  the  garnishee. 
Upon  the  first  point  reference 
was  made  by  Best^  Serjt.,  for  the 
plaintiff,  to  Com.  Dig.  Attach" 
menty  580.  A.  LtU»  985.  Pearse 
♦[  «40  ]  y.  Calcot^  W.  Jenesy  406,  1  Ro. 
Abr.  5b4»  Haiton  t.  Isemonger^ 
1  Stra.  641.  M^Daniel  y.  Hughes^ 
3  Easij  367.,  and  Morris  y. 
Ludiamj  IH.  Bl.  362.  Upon 
the  second  point  were  cited  1  Ro, 
Abr.  554.  pL  3  4-4.  Morris  v. 
Ludlam,  2H.'Bl.  362.  Horton 
▼•  Beckman,  6  T.  R.  760.  Lord 
jTtffiyon's  judgment  there.  1  Vent, 
236.   Co.  Dig.j  Foreign  Attach^ 


menij  D.    3  Lev,  33.    1 

Latch,  208.  Hem  y.  & 
Priv.  Lond.  213.  1  Sa 
note  1  Sf  74,  note  1.  1  ii 
554.,K./i/.  4.  22  Ed  ^ 
Trwor  y.  Wall,  1  T. 
Oram  y.  Embrey,  Trin. 
B.  R.  Stanian  y.  Dams, 
223.  S.  C.  Salk.  404.  a 
cocA:  y.  Be//,  1  Saund,  7 
upon  the  third  point  i 
was  made  to  1  Rol.  555. 
and  1  Com,  Dig,  422. 

Shepherd,  Serjt.,  for  the 
ant,  cited  on  the  second  < 
2  Sho,  506. 

♦The  Court  observed, 
uniform  course  of  pleac 
been  so  ever  since  the  tin 
year-books,  Edto,  4,h  tii 
it  was  too  much  to  ask 
overthrow  so  uniform  a 
without  citing  so  much  a^ 
applicable  case  in  favoui 
request. 

Judgment  for  the  Ik 


Km,  21. 

^The  drawer  of 
abiUwhichis 
disbononred  by 
the  acceptor,  is 
not  liable  to 

ay  interest  for 
;  time  which 
elapses  be- 
tween the  day 
whereon  the 
bill  becomes 
due,  and  the 
day  when  the 
drawer  receives 
notice  of  the 
diibonoar. 


Walker  v,  Barnes. 

THIS  was  an  action  upon  a  bill  of  exchange,  dated 
of  May,  181S,  drawn  by  the  defendant  upon  Spef, 
month^s  date,  payable  to  the  defendant's  order  for  10/.,  a 
by  the  drawee,  and  dishonoured  by  him  when  payable  a 
sented  for  payment.  The  defendant  pleaded  nonassw 
to  all  except  10/.,  and  as  to  that,  that  he  was  at  all  tim 
making  his  promise  ready  and  willing  to  pay  the  10/.,  c 
he  tendered  that  sum  to  the  plaintiff  on  the  11th  of  Jun 
being  the  day  when  the  bill  became  payable :  the  pla 
his  replication  joined  issue  on  tbp  non  assumpsit ,  and  tr 
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the  tender^  in  manner  and  form  alle^d.    Upon  the  trial  of  the 
<:aii8e  at  the  Westminster  sitting  after  Trinity  term  1813,  be* 
fare  Mansfield,  C.  J.,  it  appeared,  that  on  the  IHh  otJune  tiie 
bill  was  presented  for  payment  by  the  holder  of  it,  who  resided 
in  Charles'Streetj  Middlesex  Hospital^  and  who  on  the  twelfth 
wrote  a  letter,  and  put  it  into  the  two-penny  post-oflke,  where 
it  was  marked  with  the  post-mark  of  four  in  the  afternoon,  ap» . 
prizing  the  defendant  of  the  non-payment,  and  that  the  bill  lay 
with  the  bolder.    About  eleven  o'clock  on  the  morning  of  the 
thirteenth,  the  defendant  tendered  10/.  which  was  refused.  For 
the  plaikitiflr,  it  was  objected  that  the  tender  did  not  cover  the 
whole  demand,  inasmuch  as  damages  were  due  for  the  interest 
of  the  note  during  the  detention  of  the  debt  ft*om  the  11th  to 
the  13th,  and  that  the  plaintiff  was  therefore  entitled  to  a  ver-  . 
diet  on  the  issue  oi'non  assumpsit,  for  i^hich  was  cited  the  case 
of  Htane  y.Peploe,  8  East,  168.;  and  Mansfield,  C.J.  reserved 
the  point,  subject  whereto  the  jury  found  a  verdict  for  the  de« 
fendant  on  both  issues,  with  liberty  to  move  to  eater  a  verdict 
^rith  nominal  damages  for  the  plaintiff. 

Best,  Serjt.,  in  this  term,  had  accordingly  obtained  a  rule 
fitJt,  against  which 

Shepherd,  Serjt,  now  shewed  cause:  he  urged  that  thera 
^was  DO  distinction  between  this  case,  and  the  case  of  goods 
eold,  wherein,  although  there  was  an  existing  debt  from  the 
moment  of  delivery,  yet  a  reasonable  time  was  given  for  pay- 
BMDt ;  and  it  was  no  answer  to  a  tender  of  the  price,  to  shew 
that  it  was  not  made  on  the  day  the  debt  accrued.    The  holder 
of  a  bill  has  a  right  to  arrest  the  acceptor  without  any  present- 
nient  to  him :  but  it  could  not,  therefore,  be  said  that  a  tender 
^  ths  acceptor  on  the  following  day  was  evidence  that  be  was 
iH)t  always  ready  to  pay.    Until  the  drawer  receives  fi'om  the 
^Uer  notice  of  the  dishonour  of  the  bill  by  the  acceptor,  the 
vawer's  obligation  to  pay  does  not  commence.    The  notice 
^  not  given  (ill  the  12th ;  and  at  eleven  o'clock  on  the  morn- 
^  of  the  13th  the  defendant  made  the  tender,  which  was  an 
^crciBe  of  all  reasonable  diligence :  the  case  of  Hume  v.  Pep* 
l^iEast.  168.  was  decided  on  the  defective  form  of  pleading 
Ad  tender ;  namely,  that  the  defendant  was  ready  to  pay  from 
the  tiiae  of  making  the  tender*.    Here  the  defendant  avers  that 
k  was  always  ready  to  pay ;  and  that  at  a  certain  time  before 
tte  action  be  offered  to  pay,  and  no  previous  demand  and  re* 
M  wiui  proved^  which  would  have  disaffirmed  the  con- 
tinual 


181S. 
Walkb& 

V. 
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1819*       tinual  readiness;  nor  had  the  plaintiff  controverted  that  alle- 

^  gation ;  and  the  jury  had  properly  found  the  verdict  for  the 

y^  defendant:  if  the  plaintiff  contended  that  a  tender  made  after 

Babnxs.     ^be  day  was  not  a  snflicient  bar,  he  ought  to  have  demtirred  to 

the  plea. 

Besij  Serjt.,  in  support  of  his  rule,  urged  that  the  drawer 
of  a  bill  was  a  guarantee  for  the  acceptor:  as  such,  he  con« 
tracted  that  the  acceptor  should  perform  his  contract;  or  other- 
wise that  he,  the  drawer,  would  be  answerable  for  all  damage 
sustained  by  reason  of  the  acceptor's  non-performance.  That 
damage  commenced  as  soon  as  the  acceptor  had  failed  to  fulfil 
Us  contract ;  and  the  drawer  did  not  discharge  his  guaranty, 
unless  he  paid  the  holder  as  well  the  amount  of  the  bill,  at 
all  damages  that  had  been  sustained  by  reason  of  the  detention. 
And  although  the  drawer  could  not  be  sued  until  notice  of  the 
dishonotir;  yet,  immediately  after  notice,  he  became  liable  to 
make  good  ab  initio  the  acceptor's  breach  of  contract.  The 
plea  of  tender  could  not  be  demurred  to :  it  only  professed  to 
cover  10/.  of  the  demand ;  and  as  to  10/.  it  might  be  good,  but 
the  plaintiff  was  entitled  to  a  further  sum  as  unliquidated  da- 
mages, to  which  a  tender  neither  could  be  nor  had  been 
pleaded,  but  to  which  demand  the  defendant  had  pleaded  the: 
general  issue,  and  upon  that  issue  something  remained  to 
recovered;  and  the  plaintiff,  and  not  the  defendant^  was,  the 
fore,  entitled  to  the  verdict.  The  verdict,  too,  as  it  respecte 
the  tender,  was  against  evidence ;  for  the  tender  was  averre<Ea 
to  be  made  on  the  11th,  and  the  proof  was  of  a  tender  on 
ISth.  The  videlicet  under  which  the  allegation  was  lai 
would  not  cure  the  variance,  since  the  averment  was  materi 
If  the  tender  had,  in  truth,  been  made  on  the  llth,  it  wouW  . 
have  been  a  bar  to  the  action,  because  on  that  day  no  interest 
had  accrued ;  but  a  tender  on  no  subsequent  day  would  hav  ^^ 
(  343  3  the  same  effect,  because  on  every  subsequent  day  interest  ha>  ^« 
accrued.  Although  the  damages  in  the  present  case  were  le^^ 
than  a  halfpenny,  yet  if  the  bill  had  been  for  many  thousa 
pounds,  and  the  interval  which  elapsed  before  notice  reach 
the  drawer  had  been  of  many  months*  continuance,  whi 
might  easily  happen  in  the  case  of  foreign  bills,  the  damag^^ 
would  have  been  a  considerable  sum ;  and  the  same  princip 
must  govern  the  one  case  and  the  other.  This  was  not  U 
th^  case  of  goods  sold  which  do  not  bear  interest,  because 
law  intends  a  reasonable  time  for  payment  of  them  i  it 
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more  like  the  case  of  a  bond,  upon  which  solvit  post  diem  was        181 3* 

DO  plea,  until  it  was  given  by  statute.    If  the  defendant's  argu-      JT 

mentis  right,  the  defendant  would,  in  all  actions  on  bills  of  ^^^^ 

exchange,  be  entitled  to  deduct  from  the  verdict  the  amount  of     BAaNss*  ' 
interest  between  the  day  whereon  bills  became  due,  and  the 
day  when  the  first  notice  is  given  of  the  dishonour  to  the  drawer : 
but  that  is  contrary  to  universal  practice,  and  never  yet  was 
contended  for. 

Mansfield,  C.  J.  The  case  has  been  well  argued,  but  the 
plaintiflf  is  not  entitled  to  a  verdict.  If  the  acceptor  does  not 
pay  the  bill  when  it  is  due,  the  drawer  cannot  find  out  by  in- 
anition who  is  the  holder;  and  till  he  finds  out  that,  he 
cannot  pay  the  bill.  When  he  has  found  outHvho  is  the  holder^ 
he  is  bound  to  pay  the  bill  within  a  reasonable  time ;  if  he 
<ioes  Dot,  he  is  liable  to  damages  for  not  performing  his  con- 
tract; those  damages  are  the  interest  on  the  bill.  The  drawer 
has  notice  of  the  dishonour  on  the  12th  :  on  the  morning  of  the 
13th  he  tenders  the  money.  Is  not  this  all  that  a  man  can 
Rasonably  be  required  to  do  ?  Is  it  not  all  that  he  undertook 
to  do  ?    The  verdict  is  right. 

Heath,  J. «  I  am  of  the  same  opinion.  It  would  occasion 
nany  mischievous  actions  if  it  were  otherwise. 

Dallas,  J.  It  seems  to  me  that  there  is  no  unjust  deten-  [  244 
tion  of  the  debt  for  which  any  damages  ought  to  have  been 
P^Q:  the  drawer  has  done  all  he  could ;  he  was  not  bound 
to  pay  except  from  the  time  of  the  notice  given  ;  he  has  done, 
therefore,  all  that  he  was  bound  to  do,  and  was  entitled  to  a 
▼erdict.  (a) 

Rule  discharged. 

(a)  ChambrCf  J.  was  absent. 


K 


Bun N  V.  Channek.  x^^.  ^^ 

replevin  for  taking  two  milch  cows  in  Lord's  Meady  in  Common  of 
the  parish  of  Charminsler^  in  the  county  of  Dorset^  tried  Smant^toa*"^ 
before  Chambre^  J.  at  the  Dorchester  spring  assizes,  1813,  the  SSiSXt  £.^ 

^._ .  VADt  and  coQ* 

*"*>(  on  Uie  mesfoase*    ^.— Ckiaunoo  apporteiiant  conrerted  to  common  in  groii  by  dembing 

plaintiff 


\  * 


V- 
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Channeit. 
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plaintiflP  pleaded  to  tbe  defendants  avowry  a  right  of  common 
of  pasture  for  two  cows,  appurtenant  to  a  messuage.  Upon 
the  evidence  it  'appeared  that  there  was  not  land,  parcel  of  tbe 
messuage,  sufficient  to  winter  the  cows ;  but  no  objection  was 
taken  by  the  plaintiff's  counsel  on  that  score.  The  persons  in 
the  parish  having  similar  common  rights,  were,  as  it  appeared 
in  evidence,  in  the  practice  of  letting  them.  After  verdict  for 
the  plaintiff,  Pe//,  Seijt,,  had,  in  Easter  term,  1813,  obtained 
a  rule  nisi  for  a  new  trial,  upon  the  ground  that  the  verdict 
was  against  the  evidence  of  the  facts,  which  it  would  be  imma- 
terial here  to  detail.  On  this  day  CAain&re,  J.,  in  reporting 
the  evidence,  observed  that  it  appeared  that  the  commoners 
were  in  the  habit  of  letting  these  rights,  and  for  the  time  con- 
verting them  into  common  in  gross:  that  this  common  was 
common  appurtenant,  but  it  seemed  that  it  did  not  require 
levancy  and  couchancy. 

The  rule  was  made  absolute  for  a  new  trial  on  payment  of 
costs. 


[146] 


Randle,  and  Others,  Assignees  of  Anderson,  a  Bankrupt, 

V.  Blackburn. 


Thewhoieof  rTIHIS  was  an  action  for  goods  sold  and  delivered,  ware- 
which  a  party  JL  house  room,  and  other  articles.  Upon  the  trial  at  Guild* 
Mtto^nlt^  f^ltj  At  the  sittings  in  this  term,  before  Mansfield^  C.  J.,  it  ap- 
aad^b^mit'^'  peared  that  the  plaintiffs  having  made  a  request  that  the  de- 
tidaorafact  fendaut  would  settle  his  account,  the  defendant,  who  had  a 
ow  to  himself    counter-claim,  made  out  in  his  own  hand-writing  the  following 

•haUnotbe  . 

laceWed, witiK  Statement: — 

at  the  samefime  his  cotemporaneovs  assertion  of  a  fact  favourable  to  himself. 

And  that,  not  merely  as  evidence  that  he  made  such  a  counter  claim,  but  as  admissible  evidence  of 
the  cziiteiice  of  tbe  matter  in  his  diBchaf]ge,  which  he  asserts. 
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Account,  Drs.  Messrs.  Qmntin^  Blackburn^  and  Son,  as  agent        1819. 
for  the  owners  of  the  ship  Uniofij  in  account  with  the  as- 
signees of  David  Anderson^  and  Co. 


KAKDhK 


£.      5.     O.      BULCKBUBir* 


Dn.  To  white  oak                  -  -  465    6  3 

White  pine                 -  -  168  10  6 

Ditto          -               •  •  SS    0  0 

Ground  rent  and  sundries  •  5S    6  3 


One-tenth  off  for  exchange 


Discount  SO  per  cent. 


718    2 
71  16 

0 

2i 

646    5 
161  11 

3 

jfSOT  17 

0* 

He  delivered  this  account  to  his  own  agent,  the  witness  Sin^ 
clair^  having  previously  instructed  him  as  to  the  nature  of  the 
defendant's  counter-claim,   and   desired  him   to  wait  on  the 
plaintiflb,  and  adjust  the  account  with  them,  whereupon  Si/i- 
^^V  wrote  down  on  the  same  paper  the  following  memoran- 
dum : — <<  N.  B.  Bill  of  lading  marked  by  Anderson  and  Co. 
Demurrage  104  days,  at  seven  guineas  a-day,  from  4th  July 
^  (7th  October :''  and  went  to  the  plaintiffs,  of  whom  he  made      r  %^  i 
&  claim  for  the  764/.  &.  demurrage ;  but  they  not  allowing  it, 
^  meeting  produced  no  settlement,  but  he  left  the  above- 
''^tioned  paper  in  their  hands,   which  upon  the  trial  they 
produced  as  evidence  of  the  defendant's  admission  of  the  whole 
®<  the  plaintiff's  demand.    Mansfield^  C.  J.,  however,  held,  that 
^*^  ^hole  which  appeared  on  that  paper  must  be  taken  toge- 
^^>  and  that  it  admitted  only  the  balance  of  the  account  after 
^^Ucting  the  demurrage ;  and  the  jury,  under  his  direction, 
^(itifl  a  verdict  for  the  balance  only. 

^mghan^  Serjt.,  in  this  term  moved  to  increase  the  damages 
^  the  amount  of  the  demurrage,  contending  that  the  plaintiff 
l^&ci  distinctly  admitted  upon  this  paper  that  he  was  indebted 
^  tlie  whole  sum  demanded  on  the  one  side,  and  that  on  the 
^^^^^^r  side  he  only  iet  up  a  counter-claim  to  reduce  it,  which 
^  ^as  bound  to  substantiate  by  evidence,  but  that  he  had 
P^en  Qo  evidence  whatever  that  any  thing  was  due  to  him  for 
^Uiurrage.    There  was  an  admission  and  mutual  acquiescence 
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1813.       as  to  the  one  side  of  the  account,  but  as  to  the  other  there  was 

'  no  mutual  acquiescence.    The  defendant  does  not  even  claim 

^^  or  enter  it  as  an  item  of  credit  on  that  account. 

KiACKBUKN*      Mansfield,  C.  J.    The  defendant  never  admitted  this  ac« 

count  as  distinct  from  the  demurrage  :  his  statement  was  made 

all  in  one  breath ;  and  1  cannot  distinguish  what  he  admitted 

to  be  due  for  the  timber,  from  what  he  claimed  for  the  demur« 

rage :  the  verdict,  therefore,  was  only  for  the  balance,  and  was 

perfectly  right.    Sinclair  was  to  go  to  the  plaintiff's  to,  settle 

the  account,  to  receive  what  was  due  from  them,  and  allow 

what  was  due  to  them.    It  would  be  doing  monstrous  injustice 

[^  247  ]     if  we  were  not  to  hold  this,  that  the  whole  of  the  declaration 

must  be  taken  together.    I  always  have  thought  that  if  a  man 

gave  an  account  of  a  transaction,  the  whole  of  it  must  be  taken 

together. 

Heath,  J.  was  of  the  same  opinion* 
Chambre,  J.  concurred. 

The  Court  refused  the  Rule. 


jf^^  24^  Edwards  v.  Williams. 


Ifatenantbind  TTTTEIWOOD,  Seijt.,  had  obtained  a  rule  nisi  that  the 
penalty ofioo/.  JlZ  bail-bond  which  had  been  given  in  this  case,  might  be 
anceof  nFp«in  delivered  up  to  be  cancelled  upon  the  defendant's  entering  a 
trme''thc  Court  commou  appearance.  The  defendant  had  been  holden  to  bail 
will  not  Dermit  uDou  the  plaintiff's  affidavit,  which  stated  that  by  a  certain 

htmtobf lioldeo      *^  ,*  .  ,,  t        %    -     *m        ^    * 

to  bail  for  the  memorandum  of  agreement  made  between  the  plaintitf  and  the 
aifidavK  wbkh  defendant,  after  reciting  that  the  plaintiff  had  complained  that 
fo^batVnpect  *^®  farm,  premises,  fences,  gates,  &c.  belonging  to  the  farm 
and  to  what      called  Si/ch  batit  ucha  in  the  parish  of  Penderrin.  in  the  county 

amount  he  has        ^»».,.  i  .J.  i  i  i  ■ 

violated  hit  ofjD7Cco;?,  had  been  long  before  neglected,  and  were^then  out 
contract.  of  repair,  the  defendant  agreed  and  engaged,  in  order  to  pre- 

vent litigation,  that  he  would  within  six  months  put  all  and 
singular  the  premises  into  good  and  tenantable  repair,  such 
repair  to  be  pointed  out  by  Mr.  Shepherd^  and  to  be  done  to 
the  satisfaction  of  Mr.  Morgan  of  Grawan;  and  in  considera- 
tion of  the  plaintiff's  allowing  to  the  defendant  the  abovemen- 
tioncd  time  to  do  the  repairs^  he  thereby  engaged  to  pay  the 

plaintiff 
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plaiotiflTthe  aum  of  100/.,  in  case  the  defendant  should  neglect        1813* 

to  perform  the  said  agreement  in  all  respects ;  and  that  it  was     „ 

thereby  further  agreed,  that  in  consideration  of  *that  agreement,  ^^ 

no  further  proceedings  should  be  taken  in  an  ejectment  which    Williams. 

thephintiff  had  commenced,  and  that  each  party  should  pay    ^[  348  J 

his  own  costs  thereof;  and  the  plaintiff  proceeded  to  swear  that 

the  defendant  was  justly  and  truly  indebted  unto  the  plaintiff 

in  the  sum  of  100/.  in  that  agreement  in  that  behalf  mentioned, 

fortnd  by  reason  of  his  not  having  put  all  and  singular  the 

premises  into  good   and  tenantable  repair  according  ,to  the 

agreement,  although  six  months  from  the  date  of  the  agreement 

had  eltpsed,  and  although   the  plaintiff  had  performed  the 

agreement  on  his  part.     Hey  wood  contended  that  no  such  debt 

arose  upon  the  recited  agreement,  as  would  justify  the  plaintiff 

ifl  holding  the  defendant  to  bail  in  this  case ;  for  that  it  did  not 

appear  that  any  repairs  had  been  pointed  out  by  Shepherd  to 

I'cdone,  or  that  Morgan  was  dissatisfied  with  the  manner  of 

doing  them.     Neither  was  it  fit  that  a  defendant  should  be 

holden  to  bail  on  a  contract,  on  which  a  jury  would  be  enti- 

^'^  to  assess  the  damages  really  sustained,  and  they  might  be 

iQQch  less  than  the  sum  sworn  to. 

Shepherd^  Serjt.,  shewed  cause,  contending  that  this  sum  was 
^  ^he  nature  of  liquidated  damages,  and  that  it  was  positively 
^om  to  be  due. 

Mansfield,  C.  J%,  held  that  the  defendant  ought  not  to  be 
l»olden  to  bail. 

Hkath,  J.  I  think  so  too.  It  is  a  very  great  power  which 
one  man  has  over  another  ;  the  oath  cannot  be  controverted ; 
and  it  ought  to  be  very  distinctly  shewn  on  the  afiidavit  that 
*er«  is  a  debt. 

Chambrr,  J.  I  think  the  affidavit  is  insufficient.  If  the 
Awisges,  as  the  defendant's  counsel  observes,  were  ever  so  [  249  ] 
small,  the  whole  sum,  if  not  to  be  considered  as  a  penalty, 
would  be  recoverable ;  but  in  Asilei/  v.  Weldon^  S  Bos,  and 
Pull,  Si6,j  that  circumstance  determined  the  Court  to  hold 
the  sum  a  penalty.  But  here  I  think  the  ai&davit  is  not  suf- 
firient. 

Rule  absolute  to  discharge  the 
defendant  out  of  custody. 


S^9  CASES  IN  MICHAELMAS  TERM 

1813. 


Anonymous. 
iV(w.  94.  ■  Plaintiff)  ■  i  Deforciant. 

'nLOSSETy  Serjeant,  moved  that  a  fine  might  pass  as  to 
JD  all  the  conusors  except  as  to  one,  whose  acknowledg- 
ment had  been  taken  incorrectly,  and  whose  interest  was  so  in- 
considerable, that  the  parties  did  not  think  it  worth  while  to 
have  another  fine  from  her. 

Fiai. 


♦[  250  ] 
Nov.  35. 


Lloyd  v.  Crispe. 


If  theveodor  rTlHIS  was  an  action  of  assumpsit:  the  declaration  stated, 

of  a  lease,  10  I        ■       • 

which  isacove-  JL.  that  by  an  agreement  made  between  the  defendants  of  the 
assign,  contract  on^  ps^rt,  and  the  plaintiff  of  the  other  part,  the  defendant  in 
teiStllt  u  Ui  °'  consideration  of  50/.  earnest  then  paid,  and  the  further  sum  of 
cumbentoo  291/.  5,.  to  be  paid  to  him  by  the  plaintiff  at  the  time  therein- 
on  tLe  parw  afler  mentioned,  did  thereby  agree  to  sell  and  assign  over  unto  the 
coretJeieSir  plaintiff  all  his  interest  in  the  le^se  of  the  *Duke^sHeadj  situate 
the  an^n^t  ^^  Leaiherkead^  seven  years  of  which  were  unexpired  at  JLady^ 
^t*?to"  ^^  ^^^^  ^^®^'  subject  to  a  rent  of  18/.  18s.  per  annum;  also  to 
lign  contain  an  a  covenant  to  brew  all  beer  sold  on  the  premises,  and  buy  the 
UfSarJtaS-  malt  for  that  purpose  of  Mr.  William  Siane,  of  Leatherheadj 
w^^moimZ  which  covenant,  with  others  contained  in  the  said  lease,  had 
that  ezecntori    then  been  read  and  explained  to  the  satisfaction  of  the  plain- 

claiDtnc  under     ,  * 

thewiUarenot  tiff;  and  the  defendant  did  thereby  agree  further  to  sell  such 

ception,  so  as*    part  of  his  household  furniture,  fixtures,  utensils,  and  effects 

to  Mii'for  pi^  ^^^^  ^°  ^^^  premises,  and  that  he  might  have  a  right  to  dispose 

w^th^^t  f  ^'^  ^^  ^  ^^^  appraisement,  to  be  made  by  E,  Jmber  and  Co. ; 

of  the  lessor,      and  the  defendant  did  also  agree  to  sell  his  stock  of  beer, 

G.^.  '^'^^   foreign  and  British  spirits  and  wines,  not  exceeding  150/.,  the 

value  of  which  should  be  ascertained  by  two  proper  persons  or 

their  umpire :  and  also  to  assign  the  beer  and  other  licences, 

on  being  paid  for  the  unexpired  term  therein ;  to  mend,  or 

1  allow 
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Biloipr  for,  all  external  damaged  windows,  and  clear  the  pre-        1813. 
miaesfrom  all  arrears  of  rent  and  taxes  whatever  up  to  the 
29th  day  of  September  then  next,  which  was  the  time  mutually  ^^ 

agreed  on  for  quitting  and  taking  possession,  and  completing      C&ispb. 
that  agreement ;    all  expences    attending  the  completion  of 
nvbich  should  be  paid  in  equal  moieties  by  the  vendor  aud  the 
purchaser ;  in  consideration  of  which,  the  plaintiff  did  agree 
to  accept  such  assignment  of  the  lease,  pay  the  rent,  and  per- 
form every  covenant  on  the  lessee^s  part  contained  therein 
from  thenceforth,  and  also  pay  the  sum  of  S91/.  5^.,  the  re- 
maining part  of  the  purchase-money  for  the  lease  ;  also  accept 
and  pay  for  the  goods,  fixtures,  stock  in  trade,  &c.  at  the  seve- 
ral Bums  the  same  might  be  appraised  at  as  aforesaid ;  and  if 
the  plaintiff  should  neglect,  or  refuse  to  comply  with,  or  not 
complete  his  part  of  that  agreement  on  or  before  the  S9th  day 
of  September  then  next,  the  deposit-money  then  paid  should  be 
forfeited,  and  the  defendant  should  be  at  full  liberty  to  dispose      [  Ul  ] 
of  the  premises.    And  for  the  true  performance  of  that  agree- 
ment, the  plaintiff  and  the  defendant  bound  themselves  unto 
the  other  in  the  sum  of  100/.,  thereby  mutually  agreed  to  be 
the  damages  ascertained  and  fixed  on  breach  thereof;  the  said 
mm  of  100/.  to  become  a  just  debt,  and  recoverable  in  any  of 
his  majesty^s  courts  of  law,  it  being  first  understood  and  agreed, 
^hat  the  plaintiff  should  pay  the  amount  of  the  lease,  stock,  and 
eKctfi,  and  the  defendant  should  accept  the  same  in  the  fol- 
lowing manner,  that  is,  that  the  plaintiff  should,  at  the  time  of 
taking  possession,  pay  unto  the  defendant  the  sum  of  500/.  in 
Bank  of  England  notes,  and  give  three  bills,  of  equal  sums,  to 
"^  then  dated,  payable  in  one,  two,  and  three  months,  for  the 
^JBOQiit  of  the  stock  of  beer;  and  for  the  remainder  of  the 
SDm,  being  under  100/.,  the  defendant  thereby  agreed  to  give 
^  plaintiff  credit  for  the  space  of  twelve  months,  and  for  any 
further  sum  not  exceeding  50/.  eighteen  months'  credit,  and  so 
^'^  fbr  every  SO/,  till  the  amount  wa9  made  up  (exclusive  of 
^^  ^tock  of  spirits,  wines,  and  compounds,)  the  plaintiff  to  give 
^  defendant  such  security  for  the  same,  as  E.  Imber  should 
propose.     The  plaintiff  then  averred  mutual  promises,  and 
'^^iness  on  his  part  to  accept  and  receive  from  the  defendant 
^  ^^ignment  of  the  lease,  and  pay  the  rent,  and  perform  every 
^▼enant  on  the  lessees'  part  contained  therein,  and  every  other 
V^^ticular  of  the  agreement,  enumerating  them ;  but  that  the 
^Udaat  did  not  nor  would,  (although  often  requested,)  on 

the 
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the  said  29th  day  of  September^  or  at  any  other  time,  assig 

over  unto  the  plaintiff  all  his  interest  to  the  lease  of  the  sai 

Duke^s  Heady  or  give  the  plaintiff  possession  thereof,  or  pei 

form,  or  fulfil  the   agreement  on  his  part  to  be  performc 

and  fulfilled,  but  had  wholly  neglected  and  refused,  contrary  I 

the  tenor  and  effect  of  the  said  agreement  in  that  behalf,  an 

of  the  defendant's  promise,  and  in  breach  thereof;  and  th 

plaintiff  averred  special  damage,  and  that  thereupon,  undc 

and  by  virtue  and  by  reason  of  the  breach  of  the  agreement 

the  defendant  had  forfeited  and  become  liable  to  pay  to  th 

plaintiff  the  'sum  of  100/.  in  the  agreement  mentioned.    Th 

second  count  averred,  that  in  consideration  of  the  several  mat 

ters  to  be  done  on  the  plaintiff's  part  of  the  contract,  as  abov 

enumerated,  the  defendant  undertook  that  he  had  then  lawfc 

title,  right,  and  authority  to  assign  the  lease  of  the  premisei 

and  averred  as  a  breach  that  he  had  no  right  to   assigi 

There  were  also  the  usual  money  counts.    Upon  the  trial  c 

this  cause,  at  the  sittings  after  Hilary  term,  1813,  it  wa 

proved  that  the  lease  of  the  Duke's  ffeadj  which  had  ori 

ginally  been  granted  to  Kershaw^  contained  a  proviso  for  re 

entry  on  breach  of  covenant,  and  a  covenant  on  behalf  of  th 

tenant,  that  Kershaw^  his  executors,  administrators,  or  assign! 

should  not  nor  would,  at  any  time  during  the  term,  assign  ove 

or  otherwise  part  with  that  indenture^  or  the  demised  premisei 

to  any  person  or  persons  whomsoever,  except  by  his  or  thei 

last  will  and  testament,  without  the  licence  of  the  lessor,  hi 

heirs  and  assigns,  in  writing,  under  his  or  their  hand  and  ses 

for  that  purpose  first  had ;  it  appeared  to  be  recited  by  th 

assignment  to  Crispcy  that  the  original  lessee  was  dead ;  b 

had  by  his  will  devised  his  lease  to  Mary  Kershaw^  his  widovi 

and  appointed  her  and  others  his  executors ;  and  all  his  exc 

cutors  had  assigned  the  lease  to  the  defendant,  without  as 

senting  to  the  devise  to  the  widow.    It  was  distinctly  provei 

that  the  lessor  had  received  rent  from  the  defendant  in  180£ 

and  ever  since;  but  it  was  not  distinctly  proved  that  he  ha* 

previously  become  acquainted  with  the  fact  of  alienation.   Th* 

defendant  had  accompanied  the  plaintiff,  on  the  S8th  of  Sef 

temberj  the  day  preceding  the  day  fixed  for  the  completion  c 

the  agreement,  to  the  lessor,  to  endeavour  to  obtain  his  consen 

to  the  assignment,  but  the  lessor  declined  giving  it,  saying  i 

must  be  a  subject  of  consideration.     The  defendant  at  th 

trial  contended;  that  he  bad  not  contracted  to  obtain  the  lessor 

3  cousei 
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eonient  to  the  aagignment ;  it  was  incambent  on  the  plaintiff,        181 3. 

who  by  the  contract  admitted  full  notice  of  all  the  covenants 

10  the  lease,  te  procure  that ;  and  as  he,  the  defendant,  was  ^^ 

willing  to  assign  his  lease,  if  the  plaintiff  would  accept  it,  and      Crisps. 

receive  the  residue  of  the  purchase-money,  he  had  done  all 

which  he  had  contracted  to  perform,  and  the  plaintiff  could  not 

recover  back  the  deposit,  but  must  be  nonsuited.    Mansfield^ 

C.  J.  was  of  opinion,  that  the  plaintiff  having  bad  the  co« 

venaots  read  over  to  him,  and  being  perfectly  conusant  of  the 

restriction  against  alienation,  had  taken  on  himself  to  obtain 

the  landlord's  consent,  and  he  accordingly  directed  a  nonsuit. 

Bof,  Seijt,  had  in  Easter  term  181S,  obtained  a  rule  nisi  to 
eet  aside  the  nonsuit,  and  have  a  new  trial. 

Shepherd^  Serjt.,  in  Trinitii/  term  shewed  cause.    He  con« 
tended  that  the  defendant  was  well  in  as  assignee,  for  the  lessor 
had  received  rent  of  him  for  several  years,  and  had  thereby 
,  waived  the  forfeiture,  if  any  had  been  incurred ;  and  that  after 
such  waiver,  the  assignee  was  at  liberty  to  re-assign  to  whom 
he  would,  without  any  further  consent  of  the  lessor.   The  exe- 
cutors of  Kershaw  likewise  came  within  the  exception  :  as 
Kershaw  might  by  wilt  assign  to  his  executors,  so  might  his 
executors  legally  assign  to  any  other  person,  for  the  law  in« 
tends  that  they  take  the  assets  for  the  payment  of  debts,  for 
which  it  is  necessary  that  they  should  be  sold  ;  the  executors, 
therefore,  were  not  restrained  by  any  further  assignment ;  but 
if  they  were,  the  forfeiture  had  been  waived.     [Gi66i,  J.  The 
groQod of Z>iimporr5  ease,  4tCo.  119.,  was  this:  the  proviso 
was,  that  the  lessee  or  his  assigns  should  not  alien  the  premises      [  254  ] 
to  any  person  or  persons  without  the  special  licence  of  the 
l^nors:  the  lease,  therefore,  was  to  be  void  if  any  assignment 
was  made.    And  there  the  Court  was  of  opinion,  that  if  the 
edition  was  once  dispensed  with,  it  was  wholly  dispensed 
^ith,  because  the  provision  for  making  void  must  exist  entire, 
<>f  not  exist  at  all.  But  here  is  an  exception  out  of  the  original 
I'^ietion  to  alienate  {  so  that  in  the  alienation  by  will,  made 
^7  the  lessee,  there  was  nothing  to  license.]    Although  the  ex- 
^pted  alienation  might  be  lawful;  yet  if  the  subsequent  alien- 
itbn  by  the  executors  were  unlawful,  the  forfeiture  thereby 
burred  was  waived  by  the  receipt  of  rent  from  the  defendant. 
Bot'the  true  constructioa  is,  that  every  subsequent  assignee 
^biming  under  the  will, of  the  lessee,  was  at  liberty  to  assign. 
[^(ttufield^  C.  J.    How  is  it  material  to  the  defendant  which 
Vol.  Y.  P  way 
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1813.        way  that  question  may  be  ?  For  here  is  an  assignment  imdoabt* 

edly  made  to  the  defendant  by  Mary  Kershaw^  either  as  legatee 

^  or  executrix,  and  this  assignment  is  assented  to  by  the  lessor. 

Cri&pi.  Chambrty  J.  It  is  no  breach  of  the  condition,  if  it  is  excepted 
by  the  condition  itself;  it  is  no  violation  of  the  condition  im- 
posed by  the  landlord ;  there  is  no  permission  therefore  given 
by  him.  Gihbs^  J.  Is  not  this  the  strength  of  the  defendant's 
case,  that  the  proviso  makes  an  assignment  by  the  lessee,  his 
executors,  administrators,  or  assigns,  void,  except  it  be  an  as- 
signment by  Will  ?  Now  here  is  an  assignment  by  Kershaw 
by  will :  here  is  another  assignment  by  his  executors,  not  made 
by  will,  which  falls  within  the  proviso,  and  not  within  the  ex- 
ception. I  do  not  say  that  the  defendant  is  right  on  the  whole:— 
but  is  not  this  the  strength  of  his  case,  that  though  Kershaw*n 
assignment  was  good,  and  the  assignment  by  the  executors  bad, 
yet  that  the  subsequent  receipt  of  rent  by  the  lessor  from  the 
defendant,  has  waived  the  forfeiture,  and  released  the  eoodf-  . 

[  255  ]  tion  ?]  The  defendant  was  a  servant  in  the  house  during  the 
Ilk  of  KershaWy  and  used  to  go  to  the  lessor,  Ston^,  and  re- 
ceive the  malt  of  him  to  brew  bis  master's  beer,  and  pay  the 
rent ;  therefore  it  is  not  clear  that  the  defendant  could  dis* 
tinctly  prove  that  Stone  knew  that  the  defendant  at  a  later 
period  applied  for  the  malt,  or  paid  the  rent  in  the  character  of 
assignee  of  the  term. 

Beslj  Serjt.,  contra.  The  question  raised  of  re-entry,  and 
breach  of  condition,  is  irrelevant :  the  true  question  is,  whether 
on  the  S^h  of  September  the  defendant  bad  nmde  out  a  market- 
able title  to  the  lease.  The  point  now  made,  that  the  necessity 
of  licence  had  been  waived,  was  not  raised  even  at  the  trial, 
but  is  now  for  the  first  time  brought  forwards.  The  defendant 
never  informed  the  plaintiiT  that  no  licence  was  necessary  ;  but, 
on  the  contrary,  went  with  the  plaintiff  to  Stone  to  ask  a  licence, 
which  was  refused.  This,  therefore,  is  not  to  be  tried  on  tb^ 
sane  ground  as  a  question  of  right  of  re-entry  :  but  if  it  were, 
this  differs  from  DumporCs  case,  because  there  was  no  excep- 
tion. Here  is  an  exception  in  favour  of  a  disposal  by  will ;  and 
the  estate  having  passed  to  executors,  the  law  will  extend  that 
exception  so  as  to  include  an  assignment  by  executors  in  order 
to  enable  them  to  perform  the  duties  which  the  law  requires  of 
them,  m«  to  sell  the  effects  of  the  testator  for  the  payment  of 
debts :  the  assignment  to  the  defendant  therefore  comes  within 
the  exception ;  and  the  intended  assignment  by  the  defendant 

to 
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io  tbe  plaintiff  is  the  first  which  requires  a  licence,  and  there* 

Aire*  the  condition  has  never  been  waived.    It  was  not  incum- 

beiif  on  the  plaintiff  to  obtain  the  licence.    If  a  party  contracts 

to  sdi  a  term,  which  shall  endure  seven  years,  it  is  not  enough 

fi>r  him  to  tender  a  conveyance  of  a  defeasible  term  which  may 

by  possibility  endure  seven  years  if  the  purchaser  shall  be  able 

to  dd' another  very  important  act  to  corroborate  it    A  large 

consideration  is  paid,  which  cannot  be  meant  as  the  price  of  a 

ftrm,  which,  if  the  lessor  dissents,  may  be  instantly  terminated. 

On*  whom  would  that  duty  naturally  devolve?  the  tenant,  who 

was  well  acqutfiilted  with  his  lessor,  or  a  stranger  who  was  un« , 

known  to  him  ?  It  was,  therefore,  the  duty  of  the  defendant  to 

obtiud  tins  permission :  and  the  plaintiff  may  recover  his  penalty ; 

or,  at  all  events,  the  plaintiff  having  paid  his  deposit  money  on 

a  consideration  which  has  failed,  is  entitled  to  recover  it  back. 

The  honesty  of  the  case  is  strongly  with  tbe  plaintiff. 

Cur.  adv.  vult, 
Mansfield,  C.  J.  on  this  day  delivered  the  opinion  of  the 
Court. 

In  this  case  the  defendant  was  in  possession  of  promisci 
kned  by  Stone  io  Kershaw^  and  assigned  by  Kershaw  to  the 
Asfendant,  who  agreed  to  assign  bis  interest  to  the  plaintiff. 
Hie  time  was  fixed  at  which  the  possession  should  be  deliver- 
ed; SO/,  was  paid  by  the  plaintiff  as  an  earnest  of  the  bargain, 
and  a  penalty  of  100/.  agreed  upon  for  the  performance  of  the 
contract  on  either  side.     There  was  a  covenant  in  the  original 
lease,  that  the  lessee  should  not  assign  without  the  licence  of 
tte  lessor :  and  this  covenant  was  known  to  the  plaintiff  at  the 
time  the  agreement  was  made.    After  making  the  agreement 
^  plaintiff  and  the  defendant  went  together  to  the  lessor  to 
'^oest  him  to  accept  the  plaintiff  as  his  tenant,  which  he  re- 
'^todo;  and,  consequently,  it  became  impossible  for  the 
Pbiotiff  to  take  possession  of  the  premises ;  and  he  brought 
faction  to  recover  the  deposit  of  50/.    On  tbe  trial  no  fraud 
appeared  on  tbe  part  of  the  defendant,  nor  was  there  any  evi- 
nce on  his  part  of  an  engagement  to  obtain  the  consent  of 
Uie  landlord  to  the  assignment.    My  impression  was,  that  the 
^^Andant  had  only  agreed  to  part  with  his  interest  in  the  term 
^&r  as  he  was  able  so  to  do ;  and  I  have  doubted  even  since, 
^^"tfethet  the  obligation  upon  him  could  be  carried  further;  but 
^t  brethren  are  clearly  of  opinion,  that  the  plaintiff  not  being 
^ttf  enjoy  tbe  premises,  and  having  paid  the  deposit  of  50/. 
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1813.        for  notbing,  may  recover  it  back  again ;  and  that  it  was  the 

business  of  the  defendant  to  obtain  the  landlord's  consent.     I 

I^oYD       gjjii  ^^gin  „,y  doubts  upon  the  subject,  but  I  submit  to  their 
Ckispb.      opinion.    There  must,  therefore,  be  a  new  trial ;  but  without 
costs,  as  there  was  a  misdirection. 

The  Chief  Justice  then  suggested  to  Best  that  the  new  trial 
would  probably  be  of  no  avail  to  the  plaintiff:  for  that  the  de- 
fendant had  been  in  possession  of  the  premises  since  Kershaw*s 
death ;  and  Sione  had  received  rent  from  him  as  tenant.  If^ 
therefore,  it  could  be  shewn  that  Kershaw  had  been  allowtf  to 
assign  to  Crispe^  the  necessity  of  a  licence^for  the  subsequent 
assignment  would  be  done  away. 

Rule  absolute^ 


jfw.ti.  Rebd  and  Stevens  v.  Williams  and  Wilcox. 


Adeedwiiwe-  fHTlHlS  was  an  action  brought  to  recover  the  price  of  storet 
m^vs%  **  one  X.  furnished  for  the  use  of  a  ship.  The  defendants  pleaded 
blLSiiaiadtf]  in  abatement  that  a  person  named  Drake  ought  to  be  joined  as 
Seimrator^  defendant ;  and  upon  this  plea  issue  was  tendered  and  joined, 
owner  of  the  and  the  parties  went  to  trial,  when  the  defendants  produced  a 
Notice  of  the  bill  of  sale  of  the  ship,  whereby  the  defendant  Williams  BXkA 
dee^tefllotto  Drake  conveyed  ^^  one  full  moiety  of  the  ship  Sarahj  and  one 
ft^mSefi^t  ^^^  moiety  of  her  ♦masts,  &c.  to  the  defendant  Wilcox:  the  bill 
of  attcsaog  of  sale  was  attested  by  one  of  the  plain  tilTs.  The  defendants 
■on*iescait\oii  also  proved  that  Drake^  who  acted  as  the  captain  of  the  vessel, 
thereof.  ^^^  drawo  bills  in  payment  for  stores  for  her;  whereupon  the 

^         ^   jury  found  a  verdict  for  the  defendants. 

Vaughany  Serjt,  in  this  term  bad  obtained  a  rule  nisi  to  set: 
aside  the  verdict  and  have  a  new  trial,  which  being  now  calledi 
on  to  tupport,  he  argued  that  the  fact  of  one  of  the  plaintiflbi 
being  attesting  witness  to  the  bill  of  sale,  was  not,  as  Lens^ 
Seijt.,  had  put  it  at  the  tirial,  evidence  that  he  knew  the  con— 
ttfnta  of  the  deed,  (which  the  Court  easily  granted  him.I 
Secondly^  that  the  moiety  which  Drake  and  Williams  trans^ 
ferred  mtnt  be  presuitied  to  be,  since  nothing  appeared  to  th^ 
eontarj,  the  Qiily  ioterest  diat  DrtJce  Bad  in  the  vessel.  Buti 
tbntUj^  thti  bill  of  sale  was  no  evidence  against  the  plaintiffie 

wh^ 
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who  were  not  parties  to  it.    As  to  Drake* s  acting  as  owner,        1815. 
he  might  have  drawn  the  bills  either  as  agent  or  captain.  j^  ^^ 

Mansfield,  C.  J.  Where  there  is  a  general  conveyance,  as  ^^ 

here,  of  a  moietj  of  a  ship,  without  saying  more,  the  ordinary     Wilcox. 
and  &ir  construction  is,  that  the  conveying  parties  are  owners 
of  the  whole.    Drake  acted  as  owner:  that  is  sufficient  to 
ahew  that  be  might  be  charged. 

Rule  discharged. 


[  459  1 

HiNDj  demandant;  Milne,  tenant;             ,  vouchee.  jVo».f7. 

TIERE  being  about  twenty  parties  in  this  recovery,  the  ^^^J^J^^^ 

taking  of  whose  acknowledgments  necessarily  occupied  aneadcd  by 

a  cossiderable  fime,  Lens,  Seijt.,  was  permitted  to  alter  the  Sfe^M  of 

retnnis  of  the  several  writs  of  entry,  so  as  to  make  them  co-  gjJlJJlUJj."^ 

ineide  with  the  times  when  the  acknowledgments  were  actually  nentb 
takeiK 


iV««.S7. 


Germain  v.  Burrows. 

rlE  plaintiff  had  arrested  the  defendant  ibr  90/.  and  up*    Tfv« 

wards ;  and  upon  the  trial  of  the  cause,  it  appeared  that  SoS  i^< 

^  plaintiff,  who  was  a  baker,  bad  employed  the  defendant,  ^^S&T? 

^kowaa  a  carpenter,  to  do  some  work  for  him  under  an  agree-  2^SJth«l5 

^t  to  pay  him  in  bread.    The  defendant  had  done  work  for  cMnt,tiwother 

^  plaintiff  to  the  amount  of  251. ;  and  the  plaintiff  had  sup>  foMiie  whole" 

P^  bread  to  the  defendant  to  the  amount  of  SO/,  and  up«  ^  whkh  be 

^^rda.    The  defimdant  had  been  pressed  to  state  his  demand,  ^t^^l^T^ 

^  had  neglected  so  to  do.  The  plaintiff  having  recovered  nfwins* 
^  Verdict  for  the  balance  only,  Vaughany  Serjt.,  now  moved 
A^Hmi  the  statute  43  Cr.  S.  c.  46.  that  the  plaintiff  might  pay  the 
^<^ils  of  the  action,  for  holding  to  bail  without  probable  causey 
^'pon  the  ground  that  under  this  contract  the  work  done  by 
^  carpenter  was  pajment  for  the  bread,  and  not  matter  of 
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y^/ie  Court  ^dyerXed  tothe  de(endaiit^6^^;teqt|to  delix^  J«P 
account  of  bis  defnand,  and  held  that  the  ,wor]c4oil6'^  X\^  ^^ 
fen^ant  might  be  used  as  set-off:  therefoce/  tbe.Qi;i{;Uial  debt 
might  ,^ruly  be  sworn  to  as  30/.;  .and'observup^  tljjit  jtbiv^  irjjip 

no  pretenpe  for  the  motipn^ 

Refused  ^|ie  Rwfc- 


JVb«.28« 

The  Court 
Tefmedan 
imc|it 
ioit'awit- 
_.JL'%Iio  be- 
ing 8iiDpq?ii«ed 
iffi^bttfrartl- 
cniar  notice 
wlien  (he  dune 
ivoaldeoinetta, 
in  the  conneof 
bii  third  day's 
attendance  left 
the  Ckrart  to  at- 
tend to  oicent 
iNisuieiB  of  hu 
trade,  although 
thecanie  was 
tried  in  biiab- 
■ence«  and  the 
plaintifT  non- 
suited, which 
btoendciioe 
wonld  liaYe 
prevented. 

So.  iholDigh  the 
wItneiB  wai  in- 
dneed  to  leave 
the  Govt  by 
the  representa- 
thm'of  the  atf. 
vetse  attorney. 


[Wl] 


Blandfordv.  De  Tastet. 

Tr\ESTy  Serjt,  had,  on  a  former  day,  obtained  a  rule  nisi 
■JP  for  an  ^ttacl^iie^t  pif^nte^t  againat  Quuie$  J^eanh 
for  not  att^Q^inS  ^^  ^  ivjitne^s  .ijirhen  .cfilled  i^^^n  ^h^^^gfzni^t 
the  ixx^  of  tbi^.cpu^ :  h^is  affidavit  stfi^ed  ,tbf^  ^the  ,pi|iiiMi|r'# 
jE^ttorney  had  y9^)ffid  ,on  Deqrn  s^p^e  4Ays  l^^im^  Xhfi  tf iid,  ffk4 
had  ^ewn  him  sop^e  i^rjiting,  which  JOfi^m  f  dmittia^  h^  iw? 
lieved  was  of  the  defendant's  hand;  he  had,  therefore,  ^wwi 
him  with  a  subpccnd;  and  it  was  sworn  that  he  was  a  necessary 
witness,  and  that  the  cause  being  called  on,  and  the  witness  be« 
ing  not  in  attendajace,  the  p^FP^'ff  was  nonsuited  for  want  of 
this  proof,  and  for  no  other  reason.  There  was  a  sum  of 
SOOO/  depending  on  the  action. 

Shepherd  and  Vaughany  fierjis.,  shewed  cause  against  this 
rule,  upon  affidavits,  which  stated  that  the  witness  knew  nothinjj^ 
of  ;the  transaction,  except  that  on  a  paper  being  shewn  to  hi|n| 
^e  bejieyed  it  to  be  the  defendant's  hand- writing :  that  he  at- 
tended two  whole  days  at  GuUdhall  waiting  for  the  cause  to  be 
called  on,  and  part  of  a  third  day,  which  being  Saturday ^  a 
49y  pn  which  the  brokers  are  accustomed  to  receive  and  pay 
tjieir  ))alaoces,  and  the  witness,  who  was  a  broker,  having;  seve- 
1^  heavy  payments  to  make  on  that  day,  he  quitted  the  Court 
to  go  ,to  his  counting-house  for  that  purpose,  leaving  several 
sp^cifil  ju^y  causes  untried,  standing  in  the  paper  before  this ; 
t|iat  he  rejtu^ed  as  soon  as  his  business  would  permit,  but 
foun4  jthat  th^  cause  hfid  been  called  on  and  tried;  that  &• 
wUnj^  iras  wholly  unconnected  with  the  defendant,  and  had 
po  interest  in  the  cause;  and  that  he  had  received  no  notice 
frpB^  i\i§  plwitiff  of  the  time  when  the  paiise  was  likely  to  be 
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called  on,  except  bjr  the  service  of  tbe  writ  of  iubpcsnd.   Thet        ISIS, 
three  of  the  defendant's  clerks  were  in  attendance  at  the  trial^  ^^ 
each  of  whom  knew  tbe  defendant's  handwriting  better  than  ^^ 

4he  witness  did.    They  urged  that  when  a  plaintiff  has  the  Dk  Tajstet. 
oommand  of  several  witnesses,  who  can  prove  a  fret,  it  was 
not  reasonable  that  he  should  compel  a  stranger  to  sacrifice  his 
own  business  to  the  plaintiff's  election. 

Bestj  conirdy  upon  his  affidavits,  denied  that  any  special  jury 
cause  on  that  day  stood  in  tbe  paper  befiire  this  cause ;  there 
were  only  common  jury  causes,  and  he  suggested  that  this  wit- 
ness was  kept  out  of  the  way  by  an  artifice  of  the  defendant, 
who  wished  to  compel  the  plaintiff  to  go  into  the  adverse  quar« 
ten  for  a  witness  to  prove  the  defendant's  handwriting,  which 
ibe  plaintiff  was  not  bound  to  do ;  and  he  insisted  on  the  plain- 
tiff*8  right  to  this  process  of  contempt. 

Maksfield,  C.  J.    This  application  is  tnade  here  for  an 
ittiekment  for  a  contempt  of  the  Court.    If  a  witness,  from 
IB  ill  motive^  or  from  negligence  and  inattention,  absents  bitn* 
^%  it  is  a  contempt ;  for  a  person  who  receives  a  process  of 
tbe  Court  is  bound  to  obey  it :  but  I  do  not  think  that  under 
tbe  circumstances  this  gentleman  is  guilty  of  a  contempt;  he 
Aewg  his  willingness  to  obey  by  attending  two  days,  and  part 
of  a  third.    And  a  person  who  serves  a  subpoena  does  no  more 
than  is  reasonable  in  tetling  the  witness  when  he  is  expected 
to  be  called;  for  a  witness  may  be  subpoenaed  when  there  are 
ibrty,  fifty,  or  sixty  causes,  in  the  paper  to  be  tried  before  that 
in  wbich  his  evidence  is  required,  and  he  attends  till  it  is      [  269  3 
ttUed  for,  he  may  be  leaving  his  trade  for  the  space  of  ^ight 
or  ten  days  together,  which  he  would  not  perhaps  willingly  do 
for  many  pounds  a  day.     Here  the  plaintiff's  attorney  might 
bsfe  called  out  for  his  witness  before  the  jury  were  sworn ; 
^  ifhe  had  not  answered,  the  plaintiff  might  have  withdrawn 
Us  record.    Therefore  the  extent  of  the  inconvenience,  in 
kviog  a  nonsuit,  is  his  own  fault.    Then  as  to  the  nature  of 
tbs  fiM^ts,  Mr.  De  Tasiei  is  one  of  tbe  greatest  merchants  in 
i^n^dm;  and  I  should  think  there  could  hardly  be  a  day  when 
tbers  were  not  persons  in  the  Court  who  knew  Mr.  Tie  Tasiei" s 
l^writing,  if  the  plaintiff's  attorney  had  looked  for  thenu 
Under  theae  circumstances  1  think  it  no  contempt. 

Rule  discharged, 
li  the  same  cause  Besi  had  obtained  a  rule  m$i  lor  an  at» 
^■diMat  upon  the  like  ground  againat  another  wilaait%  Ur^ 

bonus 
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1813. 


Blandford 

V. 

Dk  Tastet. 


[MS] 


bonus  Sartorisj  who  was  served  with  a  iubpcsna  to  prove  the 
handwriting  o(  Lewis  Sarioris, 

Zjcns  shewed  cause  upoa  an  affidavit  that,  at  the  time  of  the 
subpama  being  served,  the  witness  had  told  the  plaintiff's  at- 
torney, that  his  clerk,  named  Christian^  whose  time  was  much 
less  valuable^  knew  the  handwriting  as  well  as  himself,  and 
that  the  defendant's  attorney  had  since  told  the  witness  that 
he  need  not  attend,  for  that  he  would  take  care  that  the  hand- 
writing should  be  admitted,  trusting  to  ^which  promise  the 
witness  quitted  the  Court,  thinking  the  matter  wholly  ar* 
ranged;  but  the  defendant's  attorney  did  not  make  the  re- 
quired admission. 

Best  contended  this  was  a  fraud  between  the  adverse  attor- 
ney and  the  witness. 

Mansfield,  C.  J.  I  do  not  wonder  at  the  plain tiff^s  sus- 
picions in  this  case ;  but  Sarioris  might  reasonably  suppose  he 
should  not  be  wanted,  because,  as  he  says,  Christian^  who  was 
in  Court,  could  have  proved  the  handwriting,  the  only  fiict  to 
be  proved. 

Rule  discharged. 


Jfmkn* 


Mahder,  Demandant;  Hooknet,  Tenant;  Greek, 

Vouchee. 


Aaafldmitor 
tlMtekiaf  of 
Iheackndir- 
ledgBeotins 


pmrdmieni. 
AnafldaTit 

dMnnRMMicr 
named-fiA  i^ 

dkmuocitMim' 
iMitobeaa 
attorocTiiftlie 
Court  of  Kiogli 
BeDdifWaifof- 
leredtopaM 
withovtflie 
wonb  '«■! 


TjTAVGHANy  Seijt.,  moved  that  a  recovery  might  pass, 
w  notwithstanding  two  objections  which  the  officers  made 
to  the  affidavit  of  taking  the  acknowledgment.  It  was  sworn 
that  the  commissioner  was  an  attorney  of  his  majesty's  Court 
of  King's  Bench,  without  adding  the  words  '^  at  fVestminsier.** 
The  Court  overruled  this  objection.  But  the  other  was,  that 
the  affidavit  was  written  on  paper ;  to  obviate  which  the  agent, 
to  whom  it  was  transmitted  from  the  country,  had  industriously 
pasted  the  paper  containing  the  affidavit  upon  a  skin  of  parch- 
meut;  and  th^is,  it  was  hoped,  was  a  sufficient  compliance  with 
the  rule  of  Court  requiring  that  the  affidavit  should  be  ^^  on 
parchment.**    The  Court  thought  otherwise  s  but  permitted  the 

recovery 
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itcorery  to  pas^  conditionally,  that  an  aflMavit  engrossed  on        181S« 
parchoaent  sboold  be  produced,  and  that  Vaughan  shpuld  re- 
Uin  (be  papers  in  the  mean  time. 


£2M} 
Garnwell  V.  Barker.  JV0V.S8.   . 

ONSLO  Wf  Serjt,  bad  obtained,  in  pursuance  of  the  discre-*  a  defendui 
tion  given  to  the  Court  by  the  statute  43  Geo.  III.  c.  46.  JS^hS 
$.  4.,  a  rule  nisi  that  the  protbonotary  might  tax  the  plain-  j^obuined 
tifs  costs  for  bim  in  this  action,  which  was  debt  on  a  judg-  of  error;  1^4 
neDt,  commenced  after  the  defendant  bad  brought  error  in  the  the  jSteiMt  - 
King^  Bench  to  reverse  the  same  judgment.    The  defendant  ^SS!^^^ 
M  not  been  arrested  in  the  original  action,  but  in  this  he  was  Comtaiiowed 
irreited.    The  defendant  had  fUeaded nuliiel reetfrdf  whence  bitoMtiortht 
it  might  be  inferred  that  the  only  purpose  of  the  writ  of  error  £jl!d^£^ 
wwdday. 

Shepherd^  Serjt.,  shewed  cause  against  the  rule,  contending 
tbat  DO  sufficient  ground  had  been  laid  for  the  application. 

Hbath,  J.  The  defendant  might  have  moved  to  stay  pro- 
ceedings, but  instead  of  that  he  pleads  nul  tiel  record :  the 
plaintiff  ought  to  have  his  costs  in  this  case. 


KiNNERSLEY  V.  MuSSEN.  j^^  ^^ 

AUGHAN^  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  Wammtof  at« 
a  judgment  on  a  mutuaiusj  which  had  been  signed  upon  a  noTtobel^ 
^nnaat  of  attorney,  on  three  grounds :  1,  that  the  warrant  of  ^^i^^i 
attorney  had  no  attesting  witness ;  2,  that  it  had  no  deed  stamp;  b  necemry  on 
J^diat  the  warrant  of  attorney  was  defeasible  on  many  contin-  ^^iStofmZ 
feoeies,  and  that  the  plaintiff  ought  to  have  Suggested  breaches  ^A^|S[;mntor 
CO  this  ^judgment,  as  he  would  on  a  judgment  on  a  bond  under  attorney  doet 
the  atotttte  of  8  and  9  Will.  3.  c.  11. «.  8.  m^S^  m^ 

fell,  Serjt,  contriy  was  stopped  by  the  Court,  who  held,         ^r  ^55  i 
Im  That  no  atteatiog  witness  was  necessary ;  9.  That  al- 
though 
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1S13.       Uniugh  a  warrant  of  attorney  nay  be  contained  in  a  deed,  it  ic 
*"  not  aeoeeiary  that  it  should  be  a  deeds  a  peculiar  stanp  was 

iNNERSLCT  i^pp^Qprjn^^^  (q  [^  \yy  gtatute,  not  a  deed-iitainp ;  and,  Sdly,  that 

MussEK.     there  was  no  need  of  any  suggestion  of  breaches  within  the  sta- 
tute of  W.  III. ;  and  they 

Discharged  the  Rule  with  costs. 


MM  Hi  lift  iilHUi 


Afpletaed,  Plauitiff;  Brown^  Fosria,  and  Others, 
Mp*  tf'  Deforciants. 

^Br«  y^LAYTONy  Ser\i..  had  in  TrinUj/  term  last  obtained  a 
tMSSimw  ^  '^^  ^^*  °^  behalf  of  the  conusors,  for  staying  a  fine  io 
•  i^er^i-  tha  king's  silver  oflSce  until  the  Wednesday  then  next,  by  which 
\nutmt»i4 1^  day  the  parties  ought  to  restrict  it^  that  an  answer  might  be 
^^jwm^'  given  to  an  objection  to  the  passing  of  the  fine,  which  was  sog- 
tocie^rateTn-  S^*^^  ^Y  ^^^  officer,  namely ,  that  four  conusors  and  their  wives 
terestf  in  one  joined  in  this  fine  to  pass  four  several  pieces  of  property,  to« 
wbatsoeTcr  gcther  amounting  in  value  to  1400/. :  the  rule  of  practice  in  the 
^^ut'pwS^'r  <^ce  was,  that  where  several  pieces  of  property  together  ex- 
interests  to  any  cecded  in  vsluo  SOO/.,  they  should  not  be  included  in  one  fine. 

numDer  or  piir^  '      ^ 

chasen  by  one   The  Court  granted  a  rule  msi^  and  the  matter  stood  over  to 
TbeConrtwiu  this  term,  when 

<ertiSn"objf?*      Best,  Serjt.,  moved  that  the  fine  might  now  pass,  which  was 
SiMin*^o?afine  ^PP^^^  "P^"  an  affidavit,  stating  that  Thomas  *  Brown  and 
faiied  by  per-  Grace  his  wife,  Henry  Foster  and  Betty  his  wife,  Thomas  Sut* 
an  interest  in     cliffe  find  Eliz.  his  wife,  and  John  Wheelhouse  and  Ann  his 
the  iaiid.(a)      ^j^    ^|^^  conusors,  had  four  separate  and  distinct  interests  in 
^         •*      the  estate  intended  to  be  passed  under  or  by  virtue  of  this  fine; 
and  that  the  values  of  aiu:h  respective  estates  were,  as  the  dcK 
poneat  had  heard  and  believed,  as  follows,  viz.  the  estate  of 
Bromn  and  wife  1005/.,  the  same  having  lately  been  sold  Sh* 
that  sum,  and  in  which  sale  the  deponent  was  concerned  as  at* 
torney ;  that  he  was  ignorant  of  the  value  of  the  estate  or 
•  FosUr  and  wife ;  that  the  estate  of  SuicUffe  and  wife  was  of 
the  value  of  900/.,  and  the  estate  of  Wheelhouse  70/.;  and  that 
if  the  fine  now  in  question  should  be  suflbred  to  pass,  tho 

(a)  Bttt  see  LwiUte^  plaintifi';  Reutien^  deforciant ;  mde^  p.  W7. 

3  revenue 
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T^enme.  would  be  iojured;  and  tbat  his  heiwg^owetneAiat       16t9* 
Thonw  FotteTj  tlia  purcbBser  from  J.  SiricOffS^wbtM  Mcb  fine  ^       ^ 
^^  levied,  as  also  for  R.  SutcUfe^  Uie  pvchaier  from  Whed»     y\^\^f 
Aouiij  was  the  cause  of  the  deponent's  interference.    The  fine 
prepared  was  of  three  messuages,  one  bam,  one  ^rden,  five 
acres  of  land,  common  of  pasture,  and  common  of  turbary,  in 
^idgtUy^  as  thcee  whieb  the  cosuaee  had  of  the  gift  of  the 
&ar  and  their  wives,  and  the  four  conusors  and  their  wives  had 
^^^ajrranted,  and  each  of  them  and  his  wife  severally  did  warrant 
^grc^iost  himself  and  his  heirs. 

J^t$t  contended,  that  upon  this  affidavit  it  appeared  that  the 

A>aar  conusors  had  undivided  interests  in  one  and  the  sa^e 

estate ;  and  that,  although  they  sold  their  interests  for  separate 

s^mvas,  yet  having  joint  estates  in  the  same  land,  they  must  all 

join  in  the  fine.    Each  of  the  conusors  warrants  the  whole  i>f 

premises,  which  shews  that  they  have  a  joint  interest,  fgr 

itber  of  them  would  be  so  foolish  as  to  warrant  the  lands 

Gc>«?eyed  by  another  to  which  he  was  a  stranger  in  title:  at 

^be  utmost,  the  parties  have  only  separate  interests  in  one 

^^tite.    If  an  hundred  persons  have  separate  interests  in  the     [  Wt  J 

^^me  estate,  they  may  pass  them  all  in  one  fine.    The  fine,  as 

^^  Hands,  will  not  convey  to  three  several  purchasers  respec« 

^^ely  a  title  to  three  several  estates. 

Skepherdj  Serjt.,  contra.  The  affidavit  states  that  Foster 
purchases  of  «7.  Sutelifij  and  d»t  Richard  Sutcliffe  purchases 
'^m  Wkeelhouie  /  firom  whence  it  is  to  be  collected,  that  these 
^re  several  estates. 

Shepherd  would  have  raised  another  objection,  but  was 
stopped  by  the  Court. 

AIavspibld,  C.  J.    In  what  character  does  any  party  come 

^  laise  a  further  objection  ?    The  deponent  swears  that  the 

*^^  of  the  king's  revenue  brings  him  hither ;  and  it  is  said  that 

^^3  one  may  come  to  protect  the  interests  of  the  revenue  :  but 

^^  kere  have  nothing  to  do  with  the  disputes  between  vepdor 

^^4  purchaser.    Let  the  affidavit  be  shewn  at  the  kiog*s  silver 

HBSes;  and  if  there  he  any  fbrther  objection,  the  officers  will 

I^^%tit  out.    As  to  the  principal  point,  to  my  surprise  I  find 

^llftC»ar  estates  may  be  united  in  one  fine,  if  they  are  of  small 

^^ltiS|  but  not  otherwise.    However,  this  affidavit  does  not  say 

^^  thase  ere  separate  tenements  which  are  conveyed,  bpt  only 

f^  t)i0  parties  have  separate  and  distinct  interests  in  the 

*^i  wWiA  ie  M  objecdoB  to  the  fine  passing.    All  we  have 

to 
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181 S.       to  do,  is  to  see  that  the  fine  is  regdlar  in  its  form,  end  that  the 
*"  revenoe  may  not  be  defrauded,  bat  that  a  sufficient  sum  is  paid 

^Tb^tiS^  at  the  king^s  silver-office,  of  which  the  officer  will  take  care. 


[  «fi8  ]  ^  ^^ 

j^^,28.  Sheldon  qui  tarn  v.  Mumposd* 

The  Coort  Witt  T'TAUGHAN^  'Seijt,  moved  to  compound  a  penal  action 
dcTradant  in  a  ^  on  the  Statute  of  usury,  upon  payment  of  350/.  to  the 
tlfmp^r  plA^°^'^'  producing  an  affidavit  that  350/.  more  had  been  paid 
i^as&coiiii-  to  the  king,  and  that  notice  of  this  motion  had  been  served  on 
crowii  are  in-  the  solicitor  to  the  treasury.  Neither  of  the  king's  Serjeants 
•eat  en  beblatf*  had  any  instructions  on  behalf  of  the  crown  to  consent,  and  this 
of  tbetxcamiy.  defendant  wished  one  of  them  to  volunteer  a  consent  without 

fee  or  instructions. 
Pet  Curiam.    There  must  be  king's  counsel  instructed  to 

consent  on  behalf  of  the  crown. 

Rule  refused. 


j^^.  38,  Newland  v.  Marjoaibakks  and  Others. 

SeraiLrL^  flPHIS  was  au  iiction  of  trever,  brought  to  recover  the  value 
and  remainder*  JL  of  ten  hogsheads  of  sugar,  which  was  tried  before  Mans* 
citate:  qim^4  Ji^ldj  C.  J.,  at  the  sittings  after  Trinity  term  1813,  at  Guildhall^ 
^^di^f  ^^!^^  *  verdict  was  found  for  the  plaintiff,  for  300/.,  subject  to 
SSStiS^^^  the  opinion  of  the  Court  upon  the  following  case  i—John  New* 
tf  |a|t>i«  to  per-  landy  deceased,  at  the  time  of  making  his  will,  and  of  his  death, 
ha^Q^iisf  was  seised  in  fee-simple  of  a  considerable  real  estate  situate  in 
*       *She  le-  ^^  island  o(  Jamaica^  and  was  also  possessed  of  a  considerable 

Uitn^  ^^^^^  ®^  slaves,  and  of  personal  estate  to  a  considerable 

toei  imd  their     amount.    The  personal  estate  was  more  than  sufficient  to  pay 

0f  tui^'iMn.™  the  testator's  debts  and  funeral  expences,  and  such  debts  and 

[  «69  ]      funeral  expences  had  been  paid  accordingly.    John  Newland 

being  so  seised  and  possessed,  on  the  8th  day  of  Ju/jr,  1799, 

made 
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made  bis  will,  which  was  duly  executed  and  attested,  as  by  law 
18  required  to  pass  real  estates  in  Jamaica^  and  in  which,  after 
declaring  that  it  was  his  will  and  desire  that  his  just  debts  and 
fbneral  expences  should  be  fully  paid  and  satisfied,  to  the  pay- 
ment of  which  he  made  liable  all  his  estate,  real  and  personal^ 
be  bequeathed  unto  each  of  the  children  of  his  brother,  Patrick 
Newkmdy  of  GUugpvi^  the  sum  of  100/.  sterling;  unto  D. 
Rusidlj  shoemaker,  Edinburgh^  the  sura  of  100/.  sterling ;  and 
unto  M.  Newland^  of  the  parish  of  Balhgatey  in  the  county  of 
LinUlhgoWj  North  Britain j  the  sum  of  50/.  sterling :  as  to  all 
the  rest,  residue,  and  remainder  of  his  estate,  of  whatsoever 
nature  or  kind  the  same  might.be,  and  of  which  he  might  be 
pnoseiscd  or  interested  in  at  the  time  of  his  decease,  he  gave, 
dewised,  and  bequeathed  the  same  unto  A*  Marjoribanksj  of 
Balbairdy^  W.  Innesj  of  Caihlaw,  A.  Gillon^  of  WaUhouse^ 
Wardrop^  of  Cut'//,  and  BaHUe^  of  Polkanmeij  all  of  the 
^vnty  of  UnlUhgaw^  ESsqrs.  their  heirs  and  assigns  for  ever, 
nenrtheless  upon  trust,  that  they  his  trustees  did  as  soon  as 
coBTeniently  might  be  after  his  decease,  put  and  place  out  the 
*ane  in  some  public  or  private  fund,  upon  good  and  sufficient 
^Mority,  with  full  power  at  any  time  to  call  in,  remove,  or  new 
place  out  the  same,  in  such  manner  as  they  should  think  fit,  so 
^<  the  best  annual  interest  should  be  made  thereof,  and  to  re« 
ceive  and  take  the  annual  interest  or  produce  thereof  for  and 
during  the  term  often  years  after  his  decease,  in  trust  to  place 
out  the  same  annually  in  like  manner,  so  as  that  the  interest 
^ight  become  a  principal  sum ;  and  at  the  end  and  expiration 
^^auch  term  of  ten  years,  then  that  his  trustees,  their  heirs  or 
*^gns,  or  the  major  part  of  them,  should  pay  and  apply  the 
^Ootl  interest  of  the  whole  of  such  principal  money,  in  the 
^^^^ction  of  a  free-school  in  such  part  of  the  said  parish  of  Baih^ 
S^Mt^  as  his  said  trustees,  or  the  major  part  of  them,  should 
^l^iiik  fit  and  proper,  for  the  education  of  the  youth  of  the  said 
I^rish;  such  school  to  be  under  such  management,  govern- 
'^^^t,  and  direction,  and  to  be  carried  on  and  conducted  in 
^Ucb  manner,  as  to  his  said  trustees,  their  heirs  or  assigns,  or 
^^  major  part  of  them,  should  seem  best  and  most  to  the  ad« 
^^^Qeemeat  of  the  care  and  education  of  youth ;  but  it  was  his 
^ill  and  desire  that  the  annual  interest  only  might  be  so  ap- 
plied :  and  it  was  his  further  will  and  desire,  that  the  minister 
^'  the  parish  of  Bathgate  for  the  time  being  should  be  one  of 
^  tru9tees  for  the  purposes  of  that  his  will :  and  he  constN 
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tttted  J.  Ja^e9f  J&miBg  Latng^  tl.  Ewing^  and  J7.  Inndf^  df 
the  pafMi  oiKinkgsttmi  jMnakay  Edqnhm^  etteirtdinrof  tfisff 
Ifii^  win,  tfiev^  revoking^  all  former  wills.  Thei  t^faibr  dti^ 
oirthe  15tfi  (toy  of  t/ti/jr,  1799,  without  alterftig;  or  ilBVoifiiigf 
M»  Witt,  sei^  of  the  said  real  estate,  and  possessed  of  the  ifaid 
jiersotialff,  and  leaving  the  plaintiff  Patrick  IfewUntd  YAW 
nephew  and  hek*  at  law.  The  real  estate  had  continued,  wAtit 
Ibe  deaiti  of  the  testator,  to  be  managed  by  the  person*  who  at 
tfte  death  6(Jehn  Newlani  was  the  manager  of  it  oa  hid  be^ 
lalf,  for  the  benefit  of  whoever  might  be  entitled  to  it;  and  suefr 
manager,  in  the  year  I8IS,  sent  the  ten  hogsheads  of  snglir  inf 
the  declaration  in  this  oause  mentioned,  (being  the  sugisir  grbwnr 
inthe  year  1812,  upon  part  of  the  real  estate  mentioned,  and 
Heing  of  the  value  of  500/.)  to  England^  with  directions  thai* 
the  same  should  be  delivered  to  the  person'  or  pefBOrisrwif& 
should  be  entitled  to  the  same  under  the  said  wilh  There  is^ 
no  law  in  the  island  of  «/amafcii,  preventing  the  devise  of  neaT 
estates  to  charitable  uses.  The  defendants  had  procured'thcf 
sugar  to  be  delivered  to  them,  claiming  to  be  entitled  to  the* 
same,  as  devisees  named  in  the  will ;  and  they  had  reftased  tto' 
deliver  the  same  to  the  plaintiff,  although  lawfully  requested, 
but  had  converted  the  same  to  their  own  use.  The  only  ques^ 
tion  intended  to  be  argued  between  the  plaintiff  and  the  dc^-" 
ftndante  was,  which  of  them  was  entitled  to  the  ten  hogsbeadr 
of  sugar,  according  to  the  true  construction  of  the  will. 

The  case  was  argued  in  the  absence  of  Chambre^  J.,  who' 
was  indisposed,  by  Copley^  Serjt.,  for  the  plaintiff,  who  stated 
that  the  Court  of  Chancery  in  Jamaica  had  decided,  that  the 
trustees  therein  named  for  the  charitable  uses  took  no  interest 
in  the  testator's  real  estate  under  this  will ;  and  that,  on  an  ap« 
peal  to  the  king  in  council,  this  action  had  been  directed  to  be 
brought  in  the  present  form,  in  order  to  try  whether  those 
tfe*u8tees  took  at  law  any  and  what  estate  under  the  true  con* 
struction  of  this  will ;  whether  they  took  an  estate  for  a  term 
often  years  only,  or  no  estate  at  all,  the  plaintiff  was  in  either 
case  equally  entitled  to  recover,  for  the  ten  years  had  expired 
before  the  produce  in  question  was  reaped.  It  was  a  clear 
principle  of  law,  that  the  heir  at  law  is  not  to  be  disinherited 
except  by  express  words  of  devise  to  another,  or  by  necessary 
implication.  [^Mansfieldy  C.  J.  The  latter  wordis,  though  tbejf 
are  ordinarily  used,  I  never  could  assent  to ;  they  first  golf 
into  a  case  iB  Vaugfion,  269.  Gardner  v.  SheUhn^  wlier^  there 
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an  implkatioHy  and  tfaej  have  since  erept  iMo  cases  wbere 

thcra  was  no  implioition.     The   absordHy  has  shice  been 

pointed  out  in  WUlesy  141.,  M^ofiy  an  demise  ofFag^  v.  Hease- 

man.']    And  in  8  New  Rep.  SSO.,  Roe^  on  demise  ofHetHng^ 

▼•  Yemi.    The  nde  is^  that  the  intent  of  the  testator  oaght  to 

appear  plainly  in  the  witl  itself,  otherwise  the  heir  shall  not  be 

^inherited.    Another  role  must  be  obserred :  the  whole  wiH 

mint  be  taken  together.    See,  then,  whether,  taking  the  whole 

of  this  will  together,  it  was  the  testator's  intent  that  the  pro- 

perty  shoinld  pass  to  the  trastees :  cleariy  it  was  not.    To  take 

titedanses  in  order :  first,  he  chefrgts  his  real  and  personal 

eilate  with  his  debts  and  funeral  expences,  not  with  the  lege- 

on;  then  he  bequeaths  legacies  of  personal  property;  and 

tlm,  SB  to  all  the  rest,  residue,  and  remaindei'  of  bis  estate, 

of  wkalBoever  nature  or  kind  the  same  might  be,  he  gives  and 

^iws  the  same  to  trustees,  their  heirs  and  assigns  tor  erer. 

Tkis  weald  certainty  carry  a  fee  in  the  land,  rf  taken  by  itself; 

bat  tat  subsequent  terms  make  it  doubtful :  but,  first,  as  to  this 

dMns;   He  had  before  charged  his  debts  on  all  his  effects,  real 

ud  personal;  but  where  he  gives  all  the  residue  of  his  estate, 

beooNts  the  words  real  and  personal.    IMansfield^  C.  J.    The 

^ordg  are,  of  whatsoever  nature  or  kind  the  same  may  be,  and 

^^whieh  I  may  be  possessed  or  interested  in  at  the  time  of  my 

o^eeasB.    Will  not  this  comprehend  realty,  and  what  can 

abridge  these  words  ?]     Even  this  clause  is  consistent  with  an 

'Otent  to  devise  personal  estate  only.    Those  words  may  be  sa- 

tttlied  by  the  several  descriptions  of  personal  property.     Dafj/ 

^*^isigy  1  H,  BL  1.    There  was  a  devise  of  a!!  estate  of  what 

•isd  soever  ;  the  question  was,  whetlier  it  carried  a  remainder 

'''fee.    It  was  not  decided;  but  /////,  Serjt.,  abandoned  the 

l^ot.     Shaw  V.  Bull,  l^Mod.  392.     Powel,  J.  said ;  though 

^re  were  words  which  of  themselves  would  disinherit  the 

'**>  yet  if  they  come  in  company  with  other  words  which 

'^'•der  their  natural  import  less  forcible,  they  ought  to  be  con- 

'^'^led  fevourably  for  the  heir,     [ffeaih^  J.     No  doubt  of  that 

^«U1.]     Timezcell  v.  Perkins,  9Atk.  102.    There  is  no  doubt 

^  that  the  words  "  to  Arabella  and  her  assigns  for  ever,"  will 

***>y  the  fee  to  her  without  the  word  heirs.   The  words  "  pos- 

"^^^ed  €md  interested  in^'  seem  descriptive  rather  of  personal 

?^  real  estnte.    If  it  had  been  « or''  it  would  be  different. 

l-^^in  the  Court  denied.]    Moreover  in  the  clause  where  the 

^^atof  nutiiorinefii^  die  trusteea  to  dispose  of  and  manage  the 

whole 
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whole  principal  money  without  reference  to  anj  real  property 
whatsoever,  he  pves  that  power  to  the  trustees,  their  heirs  and 
assigns..  These  nevertheless  are  the  only  terms  on  which  the 
other  side  can  rely.  The  devise  is,  not  diat  the  trustees  shall 
sell  the  real  estate,  or  apply  the  rents  and  profits  of  the  real 
estate,  but  upon  trust  to  invest  on  good  and  sufficient  security* 
He  must  mean  personal  property;  for  real  property  could  not 
be  invested  in  better  or  more  sufficient  security  than  itselC 
And  the  terms  **  to  call  in,  remove,  or  new  place  out  the  samei 
and  to  accumulate  the  interest  of  such  principal  sum,*'  are  by 
no  means  applicable  to  »|idty.  The  will  directs  ^e  trustees  to 
lay  out  what  he  had  before  bequeathed  to  them,  to  accumulate 
it  for  ten  years,  and  make  the  interest  principal ;  if  this  makea 
it  even  doubtful,  the  decision  must  be  in  ikvour  of  the  heir. 
But  even  taking  the  words  ^  annual  interest  and  produce"  to 
relate  to  real  estate,  it  giv^s  the  trustees  only  a  term  for  ten 
years.  IHeaih^  J.  May  it  not  be  good  as  an  executory  devise 
to  the  heir  at  law,  viz.  to  the  trustees  for  ten  years,  and  after 
theieii  years  to  the  heir  at  law  ?]  The  rents  and  produce  for 
the  ten  years  are  not  to  be  added  to  the  fee  of  the  land,  but  to 
the  principal  money ;  and  after  the  ten  years  elapsed,  the  heir 
must  have  it. 

Pellf  Seijt,  contra.  The  question  here  is,  whether  the  trus- 
tees under  this  will  take  a  fee  or  not  ?  It  is  very  rairely  that 
any  argument  can  be  drawn  from  one  will  to  another ;  but 
clearly  Lord  Hardwickc\s  construction  of  Timewell  v.  Perkins 
was  right,  and  the  words  could  ailmit  of  no  other  t^nst  ruction : 
the  testator  there  bound  down  the  word  estate  by  adding  the 
definition,  ^^  consbting  of  ready  money,  plate,  jewels,  leases, 
mortgages,  judgments,  &c.**  This  point  has  been  determined 
in  the  case  of  Doe  an  demise  of  Burkiii  v.  Chapman,  1  II.  BL 
823^  where  Wilson^  J.  sajs^  it  was  plainly  the  intention  of  the 
testatrix  to  die  intestate  as  to  no  part  of  her  property,  since  it 
appears  on  the  case  that  she  surrendered  her  copyholds  to  the 
use  of  her  will.  So  in  Daly  v.  King  the  estate  is  circum* 
scribed  to  the  things  found  in  the  house  which  the  testator 
rented  at  Thorpe.  In  all  the  cases  something  is  found  which 
fixes  the  estate  to  personal  property  alone.  In  the  case  of 
Itoe  V.  Yeud^  2  New  Rep.  280.  the  question  was,  whether 
under  the  word  **  property,**  real  estate  might  pass,  therefore 
it  is  not  ad  idem.  It  is  clear  here  that  the  testator  meant  the 
will  should  operate  on  the  realty,  for  he  charges  it  with  pay- 
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ment  of  his  debts.    Nothing  can  be  more  specific  than  this  Ae* 
Tiee  to  the  trottees.    The  word  interested  has  been  ofken  ar- 
gued on,  and  held  to  carry  realty,  and  the  use  of  the  words 
heirs  and  assigns  is  particularly  applicable  to  a  devise  of  realty. 
One  would  think  by  the  argument,  that  when  the  trustees  had 
erected  a  free-school,  their  office  was  at  an  end,  and  the  word 
heirs  omitted,  and  the  trust  then  determined :  but  it  is  not  so ; 
fcr  the  testator  goes  on  to  say,  the  school  shall  be  managed 
as  the  said  trustees,  their  heirs,  and  assigns,  shall  deem  fit. 
[Heathy  J.    The  Jamaica  estate  is  after  the  ten  years  dis* 
dnrged  of  all  those  trusts.]     It  is  aot  reasonable  that  that 
conitruction  should  be  put  on  the  will.    The  whole  difiiculty 
i«  tint  the  testator  has  given   no  express    power  to  sell. 
[Heathy  J.     Why  should  he?  there  was  enough  personalty 
.    to  paj  the  debts  and  legacies.]     Under  this  will  the  trustees 
niglit  tell  the  estate  in  Jamaica :  as  they  were  to  establish  the 
Kbool  in  Scotlandy  it  was  probably  the  testator's  intention  to 
tranrfnr  the  funds  for  its  support  to  that  country.    The  fee  is 
siren  to  the  trustees  and  their  heirs.    [Heathy  J.  asked  whe* 
tkr  the  effect  might  not  be  to  give  a  fee  to  the  trustees,  with 
i  resolting  trust  for  the  heir  after  the  expiration  of  the  ten 
jetrs;  and  if  so,  this  case,  in  which  the  Court  could  consider 
only  who  was  the  legal  owner  of  the  estate  and  the  sugars 
P>t)duced  thereon,  would  not  decide  the  question  between  the 
puties  intended  to  be  raised.] 

C^^fktfy  in  reply.  The  trustees  take  the  interest  of  the  per- 
^^i  as  well  as  the  rents  of  the  real  estate  for  the  ten  years, 
tnd both  are  to  accumulate;  and  then  they  are  to  add  the  ac- 
comiilation  of  both  funds  to  tlie  original  personalty ;  and  then 
It  IS  to  be  applied  to  the  purposes  of  the  trust,  and  to  be  ma- 
^^^  by  the  trustees  named,  their  heirs  and  assigns.  As  no- 
ting is  said  about  the  realty,  as  to  what  shall  become  of  it 
^er  the  ten  years,  it  therefore  remains  to  the  heirs.  Ail 
^  property  which  passes  to  the  trustees  is  property  appli- 
^bleto  be  put  out  on  good  and  sufficient  security.  [Heathy  J. 
%ht  not  they  annually  put  out  the  rents  and  profits  on  real 
^ority?  Mansfieldy  C.  J.  That  is  the  strongest  part  of  the 
^Qse :  the  testator  contemplates  that  the  same^  all  that  he 

^  given,  is  capable  of  being  put  out  on  good  and  sufficient 
•ecurity.] 
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1813. 

NSWLAMD 

Mabjoei- 

BAXKS. 


[275] 


Vol.  V. 


This 


rff 


CASES  IN  MICHAELMAS  TERM 


1813. 

Nevlaicd 

u, 
MarjoaI^ 


[275] 


Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Courts 
This  if  an  action  of  trover  by  the  plaintiff^  who  is  the  heir  at 
law  of  the  testator,  against  the  trustees  of  his  wiU,  for  sugar 
which  arose  on  the  estate  of  the  testator,  after  his  decease,  and 
after  ten  years  which  had  expired  before  this  sugar  arose  on 
the  estate,  so  that  the  heir  at  law  would  be  entitled  to  the 
sugar,  If  he  was  entitled  to  the  estate  after  ten  years  had 
passed.  The  question  arises  on  the  construction  of  a  most 
absurd  will,  and  it  is  quite  impossible  it  could  govern  any 
other  case  which  could  arise ;  and  Heaihy  J.  and  myself  are 
both  of  opinion  that  the  plaintiff,  the  heir,  is  entitled  to 
those  sugars,  though  we  are  not  agreed  on  the  media  by 
which  he  becomes  entitled.  [Here  his  Lordship  read  the 
terms  of  the  will.}  There  is,  no  doubt  that  these  words,  ^^  of 
what  nature  or  kind  soever,*'  would  comprehend  realty ;  and  it 
at  first  struck  me,  as  it  did  my  brother  Heathy  that  they  in^ 
eluded  the  real  estate :  but,  on  further  consideration,  I  think 
the  testator  did  not  mean  to  include  his  real  estate.  Several 
eases  were  cited ;  but  they  do  not  at  all  interpret  this  will,  but 
only  serve  to  shew  that  the  import  of  words  may  be  restrained, 
extended,  &c.  by  the  context.  It  appears  to  me  that  the  tes* 
iator  in  this  devise  speaks  of  personalty  only ;  land  could  not 
be  placed  out,  nor  securities  changed.  These  words  apply  so 
etrictly  and  properly  to  personalty  only,  as  to  control  the  ge- 
neral words  ^^  all  the  residue  of  my  estate,  of  whatsoever  na- 
ture or  kind  the  same  may  be,"  and  to  confine  them  to  per- 
sonal estate  only.  My  Brother  Heath  thinks  these  words  are 
not  sufficient  to  control  the  devise,  so  that  it  shall  not  include 
the  really,  but  that  it  constitutes  a  trust  for  ten  years  only ;  and 
that  the  intent  of  the  testator  was,  to  give  these  trustees  a  term 
for  ten  years  only.  If  my  construction  is  right,  the  heir  took 
at  the  decease  of  the  testator ;  if  my  Brother  HeatVsy  then  the 
heir,  at  the  determination  of  the  trust,  at  the  end  often  years, 
liecame  entitled  to  the  estate,  and  consequently  to  the  profits, 
and  therefore  to  these  sugars ;  and  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 
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Hewlett  v.  Chuculey.  ^^'  ^* 

THIS  wa9  an  action  for  a  malicious  prosecution.    Upon    There » no 
I  -int  '    -  i%        m  '    -  species  of  ac- 

Uie  trial  or  the  cause,  at  the  sittings  after  Tnmly  term,  tion  in  whkh 

1813,  it  appeared  that  the  defendant,  who  was  an  attorney,  had  no^rran?an'ew 

beeo  the  deputy  prothonotary  of  the  marshalsea  court;  and  of'^^a^ 

the  plaintiff  had  been  for  fourteen  years  his  clerk,  with  unim-  the  circum- 

peached  character,  in  the  business  of  that  office.    Tho  defend-  it. 

aathad  been  suspended  from  his  office  on  the  17th  of  February j  forsLaMc^ 

1812,  by  an  order  of  that  Court ;  and  by  the  same  order  the  P">"f"iii"r'' 

.  ,    ,  ,  "^   ,        ,  IS  no  answer 

plaintiff  was  appointed  to  the  same  office  in  his  room.     It  was  that  the  defeod- 
a  part  of  the  plaintiff's  duty,  while  he  was  a  clerk,  to  receive  raged  in  what 
and  enter  in  an  account-book  certain  fees  that  were  paid  for  opinion  of  ^ 
the  use  of  the  defendant  in  that  office,  and  account  for  them  :  coa"««U  |f  the 

.  1    statement  of 

the  plaintiff  had  received  from  10th  to  17 th  April j  181S,  and  facts  was  lo- 
ealered  in  his  book,  amongst  others,  seven  several  items  of  re-  opinion  iii- 
ceipt  of  small  sums,  in  the  whole  amounting  to  22s.  2J.,  (which  ^^tthcrthe 
weie,  in  fact,  paid  to  him  by  the  hand  of  Clarke^  the  servant  of  Court  win 
Bnooii,  for  the  use  of  the  defendant,)  as  being  received  of  trial  on  the 
'     Brooks^  and  not  as  being  received  of  Clarke^  so  that  to  ap«  ^ze,  occa^* 
ptaraace,  if  the  facts  were  not  understood,  he  had  received  J^^JJf^^f^^ 
from  Clarke  sums  of  which  he  had  rendered  no  account  to  the  diflerentevi- 
defendant.    Upon  the  appointment  of  the  plaintiff,  he  took  what  was  ex- 
myon  the  17lh  of  February,  1812,  from  the  office  of  the  Court,  g'^^^^ii^^J^ 
noder  an  order  of  one  of  the  Judges  of  the  Court,  the  book  ^i">- 
ia  which  these  entries  were  made,  and  other  books  relating  to 
the  husiness  of  the  Court,  and  refused  to  deliver  them  to  the 
defendant,  or  to  grant  him  any  further  inspection  of  them,  but 
dkteA  to  deliver  them  up  to  a  Judge  of  the  Court,  or  permit 
iaiD  to  examine  them,  saying  they  were  necessary  to  the  duties 
ofbis  office,  and  that  he  had  put  them  into  the  hands  of  his  so- 
iicitor.    The  defendant,  in  April,  1813,  preferred  at  the  Old      [  278  ] 
Bailey  seven   indictments  against  the  plaintiff  for  felony  in 
tfibesKltflg  tliese  seven  sums,  which  bills  were  found  by  the 
grand  jury:  he  did  not  previously  apprize  the  plaintiff  of  his 
iaieiilion,  or  of  the  finding  of  the  bills,  but  enjoined  secrecy  to 
B  iriAiieflB,  whoj  with  the  defendant,  gave  evidence  before  the 
jury,  and  procured  a  warrant  for  the  plaintiff's  appre* 

Q  2  hension. 
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1813         hension,  delivered  it  to  an  officer,  with  orders  to  take  the  plain- 
tiff to  Newgate^  and  himself,  with  another  solicitor,  accom- 
panied the  officer  to  Islington^  where  the  plaintiff  resided,  to 
Cruculev.'  search  for  and  apprehend  hini,  although  he  might  daily  have 
found  him,  at  the  usual  office  hours,  performing  the  duties  of 
his  office.     He  did  not,  however,  take  the  plaintiff.     An  ac- 
quaintance of  the  plaintiff  accidentally  happening  to  go  into 
the  press-yard  at  the  Old  Bailey^  saw  his  name  there,  in  a  list 
of  the  persons  against  whom  bills  had  been  found,  as  being  to 
be  tried  at  that  session,  on  seven  indictments  for  felony,  and 
informed  him  of  it,  whereupon  he  gave  notice  of  his  intention 
to  surrender  and  take  his  trial,  which  he  accordingly  did,  when, 
upon  the  trial  of  the  first  indictment,  the  counsel  for  the  pro- 
secution, in  opening  the  case,  voluntarily  stated,  as  they  were 
instructed  by  the  prosecutor  to  do,  that  the  defendant  had  not 
accounted  for  the  fees  he  had  received,  but  that  his  conduct 
had  been  in  all  other  respects  deserving  of  commendation^  and. 
that  they  were  of  opinion  that  the  prosecutor  had  been  mis— 
taken  in  considering  the  facts  as  constituting  a  case  of  felony^ 
and  declined  giving  any  evidence;  and  thereupon  the  plaintiff 
being  in  like  manner  arraigned,  and  tried  upon  the  other  six  in- 
dictments, and  acquitted,  the  Court  ordered  that  he  should  be 
furnished  with  copies  of  the  indictments.     It  appeared  that  the 
defendant,  upon  consulting  with  his  counsel  before  the  trial, 
had  resolved  on  taking  this  course,  and  had  deemed  it  pmdent 
[  979  ]      not  to  pursue  his  design  of  apprehending  the  prisoner  on  the 
warrant  obtained,  and  had  directed  the  officer  to  abstain  from 
so  doing,  but  had  given  no  intimation  to  the  plaintiff  of  his  in- 
tention either  of  refraining  to  apprehend  him,  or  that  he  was 
convinced  of  his  innocence,  and  the  plaintiff  bad  expended 
about  100/.  in  his  defence.     The  plaintiff  further  proved  that 
he  entered  in  the  book  the  fees  from  time  to  time  as  they  were 
received,  and  that  the  book  was  At  all  times  accessible  to  the  de- 
fendant, until  the  time  of  his  suspension,  and  was  frequently 
examined  by  him,  and  that  the  defendant  knew  that  the  sums 
which  Clarke  paid  to  the  plaintiff  were'  brought  by  him  from 
and  on  the  account  of  Brooks,    Upon  the  part  of  the  defend- 
ant, in  order  to  shew  that  there  was  probable  cause  for  the 
prosecution,  it  was  proved  that  a  case  had  been  laid  by  the  de- 
fendant before  a  barrister,  who  was  examined  as  a  witneasi 
upon  the  subject  of  preferring  the  indictment :  he,  howeyer, 
stated  that  he  believed  that  the  case  exhibited  to  him  at  the 

1  trial 
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trial  was  not  the  whole  of  thecase  laid  before  him  for  his  opfoioO|         1813. 
but  only  a  part  of  it ;  and  that  more  papers  had  been  laid  be- 
fore him,  and  that  a  strong  case  had  been  stated.    He  spoke  to 
having  given  an  opinion  in  writins:,  which  was  not  annexed  to    Cruchlst* 
the  case  then  produced,  that  he  believed  he  had  requested  of  the 
defendant's  agent  an  amended  case,  and  had  received  one,  for 
that  the  case  on  which  he  advised  stated  the  names^  of  the 
parties,  which  this  paper  did  not  contain.     He  bad,  however, 
advised  an  indictment,  and  had  written  some  abbreviation  in 
the  margin  of  the  case  produced,  which  was  construed  to 
have  that  meaning ;  and  had  settled  the  draft  of  an  indictment 
for  the  felony,  founded  on  the  special  relation  between  the  par- 
ties, which  was  afterwards  altered  in  the  office  of  the  clerk  of 
the  peace,  io  a  general  indictment  for  embezzlement.    Mans* 
JiddfCJ.j  and  the  jury,  were  of  opinion  that  there  was  no 
probable  cause;  and  the  jury  found  a  verdict  for  the  plaintiff      [  ^so  "] 
with  8000/.  damages. 

Beti^  Serjt.,  on  a  former  day  in  this  term,  had  obtained  a 
ruleitiff  for  setting  aside  this  verdict,  and  having  a  new  trial ; 
first,  upon  excess  of  damages;  secondly,  upon  the  ground  that 
the  defendant  had  probable  cause  for  preferring  the  indict- 
meats,  having  been  misled  by  the  opinion  of  his  legal  adviser ; 
and  also  upon  the  ground  that  the  evidence  given  with  respect 
to  the  case  was  completely  different  from  that  which  the  de- 
fendant had  had  reason  to  expect,  and  was  a  surprize  on  him ; 
and  he  endeavoured  to  support  this  ground  upon  an  affidavit  of 
the  plaintiff,  that  the  witness  before  whom  the  case  had  been  laid 
for  his  opinion,  previous  to  the  prosecution,  had  been  mistaken 
in  his  recollection  ;  and  that  no  other  case  or  written  paper  had 
ever  been  laid  before  him,  than  that  which  was  produced  on 
the  trial  of  the  cause,  and  which  was  annexed  to  the  affidavit* 

SJfepAer J  and  FatrgAa/f,  Serjts.,  shewed  cause  on  a  subse- 
quent day  against  this  rule;  and  Best  and  Pelly  Serjts.,  endea* 
vonred  to  support  it. 

Cur  adv.  vult. 

On  this  day  the  Judges  of  the  Court  delivered  their  opinions, 

Mansfield,  C.  J.    This  motion  for  a  new  trial  was  ut  first 

moved  on  the  merits;  but  that  ground  being  abandoned,  it  now 

rests  merely  on  the  excess  of  damages.    As  to  that,  it  is  ex- 

tremelj  difficult  to  estimate  damages  ;  you  may  take  twenty 

juries,  and  every  one  of  them  will  differ,  from  90001.  down  to 

.200/.    I  always  have  felt  it,  that  it  is  extremely  difficult  to 

interfere 
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it  is  no\v  well  acknowledged  in  all  the  Courts  of  JVestminsitt' 


Hewlett     Ad//,  that  Whether  in  actions  for  criminal  conf ersation,  mali 

Crugmlct     ®^^"^  prosecutions,  words^  or  any  other  matter,  if  the  damage; 

are  clearly  too  large,  the  Courts  will  send  the  inquiry  t< 

another  jury.    There  are  some  damages  so  large^  that  it  is  im 

possible  but  that  every  man  must  acknowledge  they  are  tm 

large.     But  in  every  case  where  the  Courts  inteffei'ey  they  al 

wajB  go  into  all  the  circumstances  of  the  plaintiff  and  the  de 

fendant,  and  put  themselves  in  their  situation,  and  enter  mii 

till  their  conduct.    In  this  case  the  damages  are  ceftaltit; 

large;  but  here  was  an  indictment  preferred,  and  a  waitan 

issued,  the  fkct  confided  to  the  officer,  an  attempt  itoade  to  ar 

^  rest  the  plaintiff  at  night,  and  though  the  defend&nt  and  th< 

f)fficer,  upon  the  defendant's  better  coni^ideration,  thought  the; 

had  better  not  arrest  him^  that,  might  probably  be  when  tb< 

defendant  was  belter  advised,  that  the  indictment  would  no 

lie;  and  the  defendant  might  then  con^^ider  that  he  Waft  ii 

great  danger,  and  increasing  his  danger  by  arresting  the  plnin 

tiff.     But  the  defendant  does  not  even  then  acquaint  him  witi 

the  (act  of  the  indictment  being  found;  and  it  is  only  by  \ 

friend  of  the  plaintiff,  who  accidentally  goes  into  the  pr^se 

yard,  that  he  is  acqtminted  with  it*    The  plaintiff  is  put  on  hi 

trial,  and  holds  up  his  band  at  the  Old  Bailey  in  the  presene 

of  hundreds.     What  sum  would  bribe  any  man  to  put  himael 

in  this  situation?  hundreds  hearing  and  seeing  him,  and  cow 

manicating  throughout  the  town,  that  ^'  the  deputy  protbonotar 

of  the  marshalsea  is  tried  for  a  felony  at  the  Old  Bailey! 

The  hearers  cantiot  tell  the  motives  on  which  the  proceedin 

drops.      We  know  that  it   was  because  Mr.  Gumey  ver 

wisely  stopped  the  prosecution ;  but  the  hearers  could  nc 

know  that,  and  many  would  suspect  that  such  other  means  £ 

[  382  ]      <Lre  too  often  used  might  be  used  in  this  case.    Could  any  on 

say  that  any  rational  man  of  character  would  for  2000/.  pi 

himself  in  this  situation?     If  not,  the  damages  are  not  excei 

aive.    As  to  excess  of  damages,  let  this  then  suffice.     As  i 

the  ground  ot*  surprize,  was  it  ever  put  to  the  decision  of 

Court,  that  when  the  defendant  has  called  witnesses,  and  the 

proved,  contrary  to  his  expectation,  what  was  fklse,  and  co« 

trary  to  trath,  the  defendant  should,  therefore,  ask  a  new  trial 

Such  a  thing  was  never  heard  of:  but  one  would  at  ka^  ex 

pect  that  the  defendant^  in  order  to  purge  himeelf  by  the  to 

timoD 
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timony  of  the  opinioB  of  a  barrister,  ought  to  shew  tb&t  he        1813. 
Isid  a  most  fall  statement  of  the  cuse  before  him  upon  which       '      ^^ 
be  could  form  a  full  judgment  of  the  propriety  of  the  case.  ^^ 

Now  does  he  by  any  means  do  that?    [Here  his  Lordship  read  CanoiuiT* 
the  case  annexed  to  the  affidavit.]     I  have  now  read  to  you 
the  whole  of  the  statement  of  the  case ;  every  word  of  whiob 
most  lead  every  person  who  reads  it,  to  imagine  that  the  plain- 
tif,  without  any  pretenee  of  right,  had  taken  away  those  books 
to  the  chambers  of  Mr.  Morice :  there  is  not  the  least  hint  that 
the  plaintiff  said  he  should  want  the  books  in  his  office,  that  he 
had  put  them  into  the  hands  of  his  solicitors !     Is  it  at  all  lik« 
the  true  state  of  the  case  ?    Can  any  one  read  it  without  say-* 
i^  that  it  is  not  a  fair  representation  ?    But  even  with  this 
coburiiig,  I  do  not  think  that  what  is  here  represented  conld 
hire  been  determined  by  any  gentleman  at  the  bar  to  be  » 
grouod  for  an  indictment  for  embezzlement.     But  it  is  said 
the  defendant  had  several  interviews  with  that  witness;  and  I 
tannot  but  believe,  that  in  those  interviews  the  defendant  very 
much  overstated  the  case;   and  that  in  those  explanations 
which  the  witness  must  necessarily  have  asked  of  such; a  state- 
ment as  this,  the  defendant  must  have  shewn  a  colouring  of  the 
transaction  very  diflerent  from  what  it  H^s.     Can  it  be  be- 
lieved that  on  such  a  case  any  man  could  recommend  to  select      r  ^93  1 
'hree  or  four  little  items  out  of  a  long  account,  and  to  indict 
^n  them?     Therefore  the  defendant,  with  very  ill  grace,  com- 
plains of  that  witness,  when  he  does  not  shew  that  he  gave  him 
^  fully  clear,  and  sufficient  statement  of  the  facts  on  which  be 
^^ked  his  opinion  as  to  this  indictment:  we  cannot,  therefore, 
^'^ink  that  this  is  a  case  in  which  we  are  to  introduce  the  new 
P'^ctice  of  granting  a  new  trial,  because  a  witness  has  given 
Evidence  contrary  to  the  expectation  of  tiie  party  who  calif 
^^ ;  and,  therefore,  the  rule  must  be  discharged. 

Heatu,  J.  I  am  of  the  same  opinion.  There  are  two 
Si*ounds  upon  which  this  motion  is  made,  the  ground  of  sur- 
Pnae,  and  the  ground  of  excess  of  damages.  As  to  the  evi- 
d^oce  of  the  barrister,  if  it  clearly  appeared  to  my  satisfuction 
^^t  the  witness  was  sAirprised,  and  gave  evidence  contrary  to 
^e  expectation  he  had  raised,  I  would  send  it  to  a  new  trial : 
^U|  no  such  a  thing  appears.  His  evidence,  I  have  j»o  doubt^ 
^^s  substantially  true ;  for  I  am  persuaded,  as  well  aa  m/ 
^^K^rd,  that  personal  conferences  must  have  taken  plai^,  i» 
the  case  mu^t  have  been  strongly  stated  to  him.    It 

would) 
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would,  however,  be  a  most  pernicious  practice,  if  we  were  to 
introduce  the  principle  that  a  man,  by  obtaining  an  opinion  of 
a  counsel,  by  applying  to  a  weak  man,  or  an  ignorant  roan,  may 
shelter  his.  malice  in  bringing  an  unfounded  prosecution. 

Chambrb,  J.    With  regard  to  the  opinion,  I  lay  that  out 
of  the  case,  agreeing  that  it  would  be  very  dangerous  to  admit 
such  sort  of  evidence  to  shelter  persons  from  the  effects  of  their 
malice.    This  was  a  most  malicious  proceeding ;  there  was  no 
probable  cause ;  and  though  the  damages  are  large,  and  I  should 
have  been  better  satisfied  if  they  had  been  smaller,  I  entirely 
agree  that  the  Court  ought  not  in  this  case  to  interfere  with 
the  province  of  a  jury;  although  there  are  cases  in  which  the 
Court  may  properly  do  that,  but  this  is  not  one  ofjihem.    It  is 
unnecessary  for  me  to  go  into  the  circumstances  and  ground^^ 
of  the  action,  because  thej  have  been  so  fully  gone  into ;  bu^ 
I  entirely   concur  with  what  has  been  stated,  and  that  th^ 
rule  must  be 

Discharged. 


(IN  THE  HOUSE  OF  LORDS.) 


N0O.B,  The  Inhabitants  of  the  West  Riding  of  the  County  of  Yon k, 
V.  The  KiNOy  on  the  Prosecution  of  Robert  Buckuet. 
In  Error. 


The  county  it 
liable  to  repair 
tlie  bighwayi 
for  three  hun- 
dred feet  In 
length  next 
adjoining  to 
Che  end  of  any 
bridge  which 
the  coonty  is 
bomd  to  repair. 


THIS  was  a  writ  of  error  in  parliament,  brought  upon  a 
judgment  given  in  the  Court  of  King's  Bench,  7  East. 
588.,  for  the  defendant  in  error,  upon  an  indictment  for  a  nui- 
sance, which  stated  that  ^^  from  time  immemorial  there  had 
been,  and  yet  was,  a  certain  common  and  ancient  king's  high* 
way  leading  from  the  market  town  of  Huddersfield,  in  the 
West  Riding  of  the  county  of  Yorkj  towards  and  unto  the 
market  town  o(  Manchester^  in  the  county  palatine  ofLancas* 
ter^  in,  through,  and  over,  the  township  of  Quick,  in  the  said 
West  Riding,  used  for  all  the  liege  subjects  of  the  king  and  his 
predecessors,  for  themselves,  and  with  their  horses,  coaches, 
carts^  and  carriages,  to  go,  return,  pass,  ride,  and  labour,  at 

their 
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their  will  and  pleasure,  and  that  a  certain  part  of  the  same        1813. 
king*B  comm6n  highway,  at  the  said  township  of  Quick^  to  wit,  _,     .      _ 
a  certain  part  thereof  lying  next  adjoining  the  West  end  of  a    ^^^^  ^f  ^1^^ 
certain  public  bridge  there,  called  Tame  Water  Bridge^  and     W.  R.  of 
within  the  distance  of  three  hundred  feet  ^thereof,  beginning  at   Yorkshire 
die  West  end  of  that  public  bridge,  and  extending  from  thence    «.    \ 
IFcMtwardsj  in  length  45  feet,  and  in  breadth  seven  yards ;  and     Jq  Error** 
I  certain  other  part  thereof,  lying  next  adjoining  to  the  East     *[  285  ] 
^d  of  that  bridge,  and  within  the  distance  of  three  hundred 
feet  thereof^  beginning  at  the  East  end  of  that  bridge,  and  ex- 
tending firom  thence  Eastwards^  containing  in  length  one  hun- 
dred and  fifty  feet,  and  in  breadth  seven  yards,  on  the  3d  of 
Bdtarchj  in  the  forty-second  year  of  the  reign  of  his  present  ma- 
jesty, and  continually  afterwards  until  the  day  of  the  taking  of 
that  inquisition,  at  the  said  township  of  Quick j'  had  been,  and 
yet  was,  very  ruinous,  miry,  deep,  broken,  and  in  decay,  &c., 
to  the  great  damage  and  common  nuisance  of  all  the  liege  sub- 
jects, &c.,  against  the  peace,  &c.,  and  against  the  form  of  the 
statute;  and  that  the  inhabitants  of  the  West  Riding  oi  that 
<^unty,  the  said  common  highway,  so  as  aforesaid  being  in 
decay,  of  right  ought  to  repair  and  amend  when  and  so  often 
^  it  shall  be  necessary/*     To  this  indictment  the  plaintiffs  in 
®iTor  having  pleaded  not  guilty,  and  issue  being  joined  thereon, 
^ne  same  came  on  to  be  tried  before  the  Court  of  General  Ses- 
^'0118  of  Oyer  and  Terminer^  holden  in  and  for  the  county  of 
^^i,  on  the  SM  July  1S03,  when  the  jury  returned  a  special 
^ttlict,  the  iacts  whereof  are  as  follow.     That  from  time  im- 
'A^morial  there  had  been,  and  yet  was,  a  certain  common  and 
^'H^ient  king's  highway,  leading  from  Huddersfield  towards  and 
^^^to  Manchester^  in,  through,  and  over,  the  township  of  Quicjc^ 
^  the  West  Riding  of  the  county  of  Yorkj  and  across  the  river 
^^^me  there  flowing,  and  being  used  for  all  the  li^e  subjects 
^f -the  king  and  his  predecessors,  for  themselves,  and  with  their 
^^ttle,  coaches,  carts,  and  carriages,  to  go,  return,  pass,  ride, 
^tHl  labour,  at  their  will  and  pleasure,  and  that  firom  the  same 
^^^  until  within  the  time  of  the  memory  of  persons  now  liv- 
^^8)  there  was  no  bridge,  except  a  certain  foot-bridge  across 
^^  o?er  the  said  river  Tame^  at  the  township  of  Quick  afore-      [  ^e  ] 
^^9  ibr  the  use  of  persons  going,  returning,  passing,  or  re- 
P^fl8iDg,  in  or  along  the  said  common  king's  highway,  at  the 
^^^WQship  of  Quick^  by  themselves,  or  with  their  cattle,  coaches, 
*^  or  carriagea ;  but  all  persons  having  occasion  to  go,  re- 
turn* 
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1S13.        turn,  pass,  or  repass,  id  and  along;  the  said  highiray,  with  ti 
cattle,  coaches,  carts,  or  carriages,  across  the  said  river,  at 

ants  of  \he*  ^^^^^^'P  aforesaid,  went,  returned,  passed,  and  repassed,  < 
W.  R.  of     i^S  ^1^  ^^^  ^™®  aforesaid,  until  the  time  last  mentioned,  i 

YoRKSHiRs   their  cattle,  coaches,  carts,  and  carriages,  in  and  along  the  i 
V  highway,  across  the  said  river,  at  the  township  aforesaid. 

Ii^Erroi^'  *'*''^"S'*>  *^^  across  a  certain  ford  there ;  and  all  persons  I 
ing  occasion  to  go,  return,  pass,  or  repass,  in  and  along 
said  highway,  on  foot,  across  the  said  river,  at  tlie  towni 
aforesaid,  went,  returned,  passed,  and  repassed,  before, 
until,  and  at  the  time  last  mentioned,  on  foot,  upon,  along, 
over  the  said  foot-bridge,  erected  and  being  at  the  towni 
aforesaid,  over  and  across  the  said  river  there,  a  little  bij 
up  the  said  river  than  the  said  ford ;  and  that  before  the  ] 
1756,  a  certain  stone  bridge,  called  Tame  Water  Bridge^ 
erected  by  voluntary  subscriptions  at  the  township  aforec 
across  and  over  the  river  there,  about  five  or  six  yards  hii 
up  that  river  than  that  ford,  for  the  purpose  that  persons  I 
ing  occasion  to  return,  pass  or  repass,  in  and  along  the  h 
way,  across  or  over  the  river,  at  the  said  township,  with  t 
cattle,  coaches,  carts,  and  carriages,  might  and  should  go, 
turn,  pass  and  repass,  upon,  along,  and  over  the  said  st< 
bridge ;  and  the  same  continued  so  there  erected  and  be 
until  the  same  afterwards,  and  about  the  year  1736,  was  s^ 
away  by  a  flood,  when  the  same  was  thereupon  rebuilt  r 
stone  by  voluntary  subscriptions,  and  made  a  little  larger  t 
the  iorner  bridge,  and  erected  at  the  ends  of  the  highway  i 
[  287  ]  the  river,  for  the  purpose  last  aforesaid,  and  continuec 
erected  and  bailt  for  that  purpose  until  Auguat  1799,  when 
same  was  again  swept  away  by  a  flood,  and  thereupon  the  s 
ivas  rebuilt  with  stone  for  the  purpose  last  aforesaid,  by 
at  the  expence  of  the  inhabitants  of  the  West  Riding,  and 
complete  and  finished  on  or  before  the  2d  oi  March  1803, 
day  in  the  indictment  mentioned,  and  from  tlience  hitb 
bad  been  and  still  was  there  erected  and  being  for  the  ] 
poses  aforesaid ;  and  that  ihe  respective  stone  bridges,  du 
the  respective  tines  of  the  continuance  tlicreof  respecCi^ 
had  been  publicly  used  by  persons  going,  returning,  pas 
and  repassing,  in  and  along  tbe  same  highway,  at  the  town 
aforesaid,  across  and  over  the  said  river  there,  and  during  t 
respective  times  had  been,  and  were,  of  great  pnUic  use 
benefit ;  and  that  tbe  same  bridgOi  so  rebuilt  as  last  afoirei 
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had  b^n  tAaintained  and  repaired,  tnd  was  maintainable  and       1813. 
repairable  by  the  inhabitants  of  the  Riding;  and  that  the  stone  -,    , 
bridge  so  last  built  wai  made  by  the  inhabitants  of  the  Riding    ^^^^  ^^  ^j^^ 
larger  and  wider  than  either  of  the  preceding  bridges ;  and     w.  R.  of 
that  the  parts  of  the  highwaly  adjoining  the  stone  bridge  so  last  YoRKSHiRt 
boilt,  neRt  adjoining  to  the  East  and  fFesI  ends  thereof  re-    y,^ 
ipectivelj,  being  parts  of  the  common  king's  highway  in  the     j^^  Bfrar.* 
indictment  mentioned,  before,  and  at,  and  during  the  time  of 
the  building,  finishing,  and  completing  of  the  last-mentioned 
bridge,  were  made-higher,  in  order  to  come  up  to  that  bridge^ 
and  wider  than  the  same  had  before  been,  the  same  having  been 
widened  by  taking  in  some  meadow^land  on  both  sides  of  th^ 
highway  in  1756,  and  again  when  the  stone  bridge  was  so  laijk 
biilt :  and  the  same  part  of  the  common  king's  highway,  dur- 
ing  the  time  that  the  same  was  so  ruinous,  in  decay,  and  out  of 
repair,  as  in  the  indictment  mentioned,  were  and  are  of  the 
bitadth  of  eight  yards ;  and  that  the  township  of  Quick^  in  the 
indictment  mentioned,  lies,  and  during  all  that  time  had  lain,      [  288  ] 
within  the  parish  of  Saddieworlhy  in  the  said  Riding,  which 
parish  was,  and  inunemorially  had  been,  divided  into  four  dig- 
its, called  Mears^  in  one  of  which,  called  Shaw/near ^  so  much 
of  the  same  highway  in  the  township  o(  Quick  as  lay  Westward 
of  the  last-mentioned  bridge,  then  lay,  and  during  all  the  time 
mt  aforesaid  had  lain  ;  and  in  one  other  of  which  mears,  called 
-wAiwfflr,  so  much  of  the  highway  in  the  township  of  Qukk 
^  lies  Eastward  of  the  last-mentioned  bridge  then  lay,  and 
during  all  the  time  last  aforesaid  had  lain ;  and  that  the  inha- 
■''^Rts  of  Shawmear^  from  time  immemorial,  until  the  time  in 
^  indictment  mentioned,  during  which  the  parts  of  the  high- 
''^^y  therein  mentioned  are  there  stated  to  be  out  of  repair, 
"^  ^epaired  and  amended,  and  had  been  used  and  accustomed 
to  r^pnir  0||(}  amend,  so  much  of  the  highway  in  the  said  town- 
^^   as  ky,  or  had  lain,  Westward  of  the  said  ford,  until  the 
^'"Itlingof  the  said  first-mentioned  carriage  bridge,  and  since, 
^Uie  said  several  carriage  bridges  respectively,  when  the  same 
]^^^  <ef  the  said  highway  had  been  out  of  repair ;  and  that  the 
l^^fcitants  o(  LiOrdsmear^  from  time  immemorial  until  the  time 
^^  ^lie  indictment  mentioned,  during  which  the  parts  of  the 
*^*^  highway  thereinHonentioned  are  stated  to  be  out  of  repair, 
"^^  repaired  and  amended,  and  bad  been  used  and  accustomed 
^  ^"epair  and  amend,  so  much  of  the  said  highway  in  the  said 
^^R^iip  as  lay  or  biid  lain  Easiwurd  of  the  said  ford,  until 

the 
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1813.       the  building  of  the  said  first-mentioned  carriage  bridge, 

— ,   Y  ,  , .     since  of  (he  said  several  carriage  bridges  respectively,  % 

ants  of  the*  ^^®  same  part  of  the  same  highway  had  been  out  of  ref 

W.  R.  of    and  that  during  the  same  time  in  the  indictment  mentioned 

Yorkshire   said  parts  of  the  said  highway  in  the  said  indictment  spec 

-^  ^  to  be  ruinous,  &c.,  were  ruinous,  &c.,  in  manner  and  fori 

In  Error.'    ^^  ^^®  ^^^^  indictment  was  alleged.     But  whether,  &c. 

record  and  proceedings  were  afterwards,  and  before  judgn 

[  280  ]     removed  by  certiorari  into  the  Court  of  King's  Bench;  and 

Court  upon  argument,  in  Trinity  term  1806,  pronounced  j 

ment  for  the  king ;  and  a  fine  of  S39/.  5s,  was  ordered  i 

levied  on  them.    Upon  that  judgment  the  defendants  bro 

this  writ  of  error  in  parliament,  and  assigned  the  general  e 

The  pilaintifis  in  error  contended,  that  the  judgment  oi 

Court  of  King's  Bench  ought  to  be  reversed,  for  the  follovi 

amongst  other  reasons :  because  the  liability  of  the  Ridii 

repair  the  highway  to  the  extent  of  three  hundred  feet  nex 

joining  to  each  end  of  the  bridge,  was  assumed  as  a  necef 

legal  consequence  of  the  liability  of  the  Riding  to  repai 

bridge  itself.     But  no  case  was  to  be  found,  where  that  cc 

quence  had  been  holden  to  follow,  and  where  the  highway 

repaired  as  dependent  upon,  and  forming  as  it  were  a  pa 

the  bridge,  and  therefore  to  be  repaired  by  the  same  pei 

who  were  bound  to  repair  the  bridge  itself.     There  ws 

case  to  be  found,  where  an  indictment  had  been  prefc 

against  persons  who  were  bound  to  the  repair  of  the  bri 

for  not  repairing  the  highway  at  each  end  of  the  bridge  i 

though  it  must  frequently  have  happened  that  the  highway 

out  of  repair  at  a  time  when  the  bridge  itself  wanted  no  re[ 

tion.    Secondly,  because  it  had  been  the  opinion  of  sei 

eminent  lawyers,  that  the  modern  case,  in  which  it  was  dec 

that  the  inhabitants  of  the  county  at  large  are  bound  to  1 

in  repair  a  public  carriage  bridge  built  by  individuals  for  t 

own  private  benefit,  where  no  bridge  of  that  kind  ever  s 

before,  if  such  bridge  be  afterwards  used  by  the  public,  anc 

come  of  public  convenience  and  utility,  was  a  considerable 

tension  of  the  principle  of  the  liability  of  the  inhabitants  o 

county  to  repair  such  bridge,  and  sufficiently  hard  upon  tl 

but  there  was  no  principle  or  authority  to  warrant  the  ext 

[  290  ]     ing  of  that  liability  to  the  repair  of  the  highway,  withii 

limite  of  three  hundred  feet  at  each  end  of  such  bridge, 

particularly  so,  in  a  case  where  the  inhabitants  of  a  district 

immemori 
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ifflmemorially  hitherto  repaired  such  highway,  and  now  sought        1813. 
to  discharge  themselves  from  that  legal  obligation  which  they  -,.    ^  hah't- 
were  so  under,  and  endeavoured  to  throw-  it  upon  the  inhabit-    ^^^  ^f  ^^ 
ants  of  the  Riding.    The  stai.  22  Hen.  8.  c.  5.,  which  had  been     W.  R.  of 
80  much  relied  upon,  did  not  impose  any  such  liability  on  the   Yokkshirs 
Riding.     It  looked  only  to  such  bridges  as  were  then  in  exist-   ^,    Khto. 
eoce,  and  where,  probably,  by  immemorial  usage,  the  persons    j^  Error« 
who  were  bound  to  repair  the  bridge,  had  also  iinmemorially 
repaired  the  highway  at  each  end  of  the  bridge,  but  to  what 
extent  was  not  certainly  known,  and  therefore  that  act  limited 
the  extent  to  three  hundred  feet  at  each  end  of  such  bridge. 
No  certain  inference  could  be  drawn  from  the  case  in  the  Year 
Book,  iSAssis.  pL  31.:  the  case  is  not  clearly  reported ;  and 
Broke^  who  has  abridged  it  in  title,  Presentment  in  Courts^  pL 
22  i  29.,  takes  no  notice  of  that  part  of  the  case  at  lai^e  which 
is  supposed  to  speak  of  the  liability  of  the  Abbot  of  Coombe  to 
repair  the  highway  adjoining  each  end  of  the  bridge.     If  it  did 
pass,  it  was,  at  best,  but  extrajudicial,  as  the  abbot  was  not  in- 
dicted for  not  repairing  the  highway,  but  only  for  not  repairing 
the  bridge  itself.     Thirdly^  Because  the  objection,  that  the  in- 
habitants of  the  West  Riding  ought  to  have  shewn  specially 
by  their  plea,  that  some  other  person  was  bound  by  tenure  or 
prescription  to  sustain  the  charge,  depended  entirely  upon  the 
other  question,  namely,  whether  the  highway  at  each  end  of 
the  bridge  was  by  law  to  be  repaired  by  the  same  persons  who 
were  bound   to  repair  the  bridge  itself.     But  it  was  insisted 
^^  by  law,  that  was  by  no  means  the  case  ;  but,  on  the  con- 
^J^,  that  the  inhabitants  of  the  Riding  were  not  bound  to  re- 
P^ir  the  highway  at  each  end  of  this  modern  bridge,  and,  more 
^"P^ially,  inasmuch  as  it  had  immemorially  hitherto  been  re-      r  ^g^  ] 
Paired  by  the  inhabitants  of  the  two  districts  of  Shawmear  and 
-^dsmeavj  the  plaintiffs  in  error  might,  on  the  general  issue, 
^^  that  other  persons  were  bound  to  repair. 

John  Jftlliams. 
Wm.  Lambe. 
^he  defendants  in  error  prayed  that  the  judgment  might  be 
J    ^Oaed,  for  the  following  reasons : — Because  the  Riding  at 
^^^  being  liable  to  repair  the  bridge  itself,  was  in  consequence 
^1*^  liable,  where  no  immemorial  custom  or  prescription  is  spe- 
^'^^iy  shewn  to  the  contrary,  to  the  repairs  of  the  highway  to 
^'^  extent  of  three  hundred  feet  next  adjoining  each  end  of  it. 
Thi%  appears  by  the  9kU.  22  Hen.  8.  c*  d.,  which  is  an  affirm- 
ance 
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1^19.        ance  of  the  comracHi  law,  whereby  the  inhabitants  of  iba  eonntjr 

,jJ^TT7       were  chargeable  with  the  repairs  of  the  public  bridgee  and 

ants  of  the'  l^'if^ways  within  the  same ;  and  the  act  defines  the  extant  of 

W.  R.  of    their  liability,  which  at  common  law  might  have  been  doabtfult 

TauuHiBE   to  three  hundred  feet  of  the  highway  from  each  end  of  the 

-,.   ^  bridge.    Lord  Cokcj  in  his  Commentary  on  this  atatute  (S  Insi, 

In  Error/  '^^'  ''  ^'^)  '^  ^^  ^^^  same  effect :  so  also  are  Daltofiy  c.  16., 
Crompi.  Jusi,  1866.  These  refer  to  the  Year  Book^  43  AssU^ 
pi.  37.,  where  the  abbot  of  Coombe,  being  liable  to  the  repair  of 
two  arches  of  a  bridge,  and  it  not  being  found  on  record  who 
was  liable  for  the  remainder,  Kniveij  Justice,  held  that  the 
Court  must  intend  that  the  abbot  was  bound  to  repair  the 
bridgje,  and  the  highway  adjoining  to  each  end  of  it.  The  sta^ 
tuies  1  Ann.  1.  c.  J8.  and  ]2  Geo.  2.  c.  S9.,  are  also  founded 
on  the  same  assumption,  ^dly.  The  statute  of  Hen.  8.  merely 
directs  the  manner  in  which  the  county  shall  be  assessed :  the 
common  law  liability,  therefore,  with  the  remedy  by  indietmenty 
still  remains,  and  such  indictment  can  only  be  got  rid  of  by 
[  392  ]  shewing  specially  some  other  person  bound  by  tenure  or  pre* 
scription  to  sustain  the  charge.  Rex  v.  The  Cily  of  Norwich^ 
I  Stra.  180.  182. 

J.  Topping. 
G.  S.  Holrotfd. 
Lambe  and  Scarlett^  for  the  plaintiff  in  error,  relied  on  the 
circumstance  that  Lord  Coke^  in  his  2d  Insi.  700.  on  bridges, 
*  says  nothing  of  the  liability  of  the  county  to  repair  the  roads 
at  the  end.  In  13  Rep.  S3,  he  says  the  county  is  bound  at  com* 
mon  law  to  repair  the  highways,  from  which  it  is  inferred,  that 
he  thereby  meant  the  highways  at  the  ends  of  the  bridges :  but 
it  is  rather  probable  that  he  wrote  county  by  mistake  instead  of 
parish,  or  that  it  is  a  misprint.  There  is  by  the  common  law 
no  obligation  on  the  county  to  repair  a  ford.  If  it  was,  from 
the  time  of  the  Year  Books,  a  charge  on  the  county  to  repair 
the  roads  at  the  ends  of  the  bridges,  it  is  singular  that  no  pre- 
cedent  can  be  found  of  an  indictment  against  the  county  for  not 
repairing  those  parts  of  the  road,  distinctly  from  an  indictment 
for  repairing  the  bridges  themselves.  [Lord  EldoUi  Cbanr 
cellor.  Suppose,  in  1756,  when  the  bridge  was  built,  the  highr 
way  was  widened  eight  yards,  by  what  principle  do  you  charft 
the  parish,  who,  as  you  contend,  are  bound  to  repair  the  old 
llighway,  with  the  repair  of  those  eight  yards  i]  By  the  aaoie 
principle  on  which  the  perai^n  who  builds  a  bridge^  whieb  is 

adopted 
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adopted  by  the  pablic,  charges  the  public  with  the  future  re*        181S. 
pair  thereof  Wherever  (he  coRimon  law  throws  on  the  county  Th  i  \^hStm 
the  repairs  of  a  bridge,  it  also  throws  on  it  the  burthen  of  mak-    ^^^^  ^f  ^^ 
iog  K  to  the  extent  of  the  public  convenience.    Rex  v.  Justices     w.  BL  of 
of  Cumberland^  6  T.  R.  194.    [Lord  Eldon.    The  great  dif-  Yokuhirr 
ficalty  is,  when  is  it  to  be  said  that  the  public  have  used  the    _^  ^ 
road,  or  the  bridge,  so  as  to  charge  the  parish  with  it.  Suppose     j^  £iTor. 
it  18  finished  on  one  day,  is  the  parish  bound  to  widen  the  ac«      [  293  ] 
ens  to  it  on  the  following  day  ?  How  is  it  to  be  known  whether 
the  parish  is  bound  to  repair  it,  before  it  is  known  whether  the 
pnblic  will  adopt  the  bridge  or  not?]     Whether  a  new  bridge 
is  apablic  nuisance,  or  a  work  of  public  utility,  is  it  in  all  cases, 
imoiediately  from  the  erection  of  it,  a  question  of  fact  for  a 
jury?  and  if  they  find  that  it  is  a  work  of  public  utility,  the  ob- 
iigatMNi  to  repair  the  access  to  it  instantaneously  falls  on  the 
parish*    The  case  in  the  Year  Books  is  contrary  to  law ;  for 
the  record  is,  that  the  abbot  was  bound  to  repair  only  two 
aithes.    Two  counties  often  repair  parts  of  the  same  bridge. 
Sometimes  an  individual  and  a  county  repair  different  parts  of 
one  bridge.    If  the  abbot  supported  his  plea  by  evidence  of  a 
'^Bcord  in  which  the  same  thing  had  been  found  between  the 
'^'Ogand  the  abbot,  the  judgment  ought  to  have  been  for  the 
^'>bot.    But,  at  all  events,  the  conclusion  does  not  follow  from 
^t  case,  that  three  hundred  feet  are  to  be  repaired  by  those 
^bo  repair  the  bridge.    The  public  convenience  is  in  favour  of 
'^yiiig  this  burthen  on  the  parish.    By  the  statute  19  Geo.  S. 
^*  89. 1.  IS.  it  is  required  that  no  bridge  shall  be  repaired 
without  presentment.    If  the  parish  are  to  repair  the  three 
^^Qdred  feet,  in  case  a  flood  impairs  that  part  of  the  road,  they 
^'^y  cb  it  immediately ;  but  if  the  county  is  to  repair  it,  they 
<i^Ost  wait  for  the  presentment  of  a  grand  inquest.    In  case  an 
i^ividual  is  immemorially  bound  to  repair  a  bridge,  who  in 
l^t  ease  shall  repair  the  three  hundred  feet  at  the  end  ?    Shall 
^^  be  said  that  the  county  is  in  that  case  liable  ?    It  might 
^ppen  that  the  county  was  bound  to  repair  the  bridge,  and 
^^t  an  individual  was  bound  ralione  tenures  to  repair  the  three 
l^^mdred  feet ;  but  no  statute  takes  the  charge  from  the  in- 
dividoal  in  that  ease.   It  is  found  as  a  fact  in  this  case,  that  the 
^Wndiip  had  immemorially  repaired  the  road  :  this,  thereforeii 
"^ws  the  previous  charge  on  the  township  ;  and  the  adoption 
^the  bridge  by  the  public  could  not  change  the  burthen,  and      [  ^94  ] 
^tow  it  on  the  ridiog.    No  case  is  cited  wbc^e  it  was  ever  yet 

3  pleaded 
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1813.        pleaded  to  an  indictment  against  a  parish  for  not  repairing 

-    -        .     road,  that  the  part  out  of  repair  was  within  three  hundred  fee 

ants  of  the*  ^^  ^^^  ^"^  ^^  ^  county  bridge,  and  that  the  defendants  wer 

W.  R.  of     therefore  not  bound  to  repair  it.    No  text  writer  who  assert 

YoRKSHiRK    that  the  parishes  are  bound  to  repair  all  their  roads,  qualific 

Th   K  ^^  ^y  excepting  the  three  hundred  feet  at  the  ends  of  th 

In  Error.*    I>ridges.     The  indictment  alleges  as  an  offence  the  not  repaii 

ing  a  part  of  the  road  which  lay  within  three  hundred  feet  < 

the  bridge,  but  it  does  not  conclude  by  shewing  that  the  offenc 

was  against  the  form  of  the  statute;  whereas,  if  any  such  ol 

ligation  on  the  county  subsists  to  repair  the  three  hundred  fei 

of  the  road  coLtiguous  to  the  bridge,  that  obligation  is  create 

by  statute,  and  not  by  the  common  law ;  and  therefore  the  ii 

dictment  is  sufficient. 

Topping  and  Holroydy  for  the  defendants  in  error,  observe 
that  the  objection  to  the  form  of  the  indictment  was  now  for  th 
first  time  taken,  and  was  not  supported  by  any  of  the  reason 
assigned  in  support  of  the  plaintiff's  case  ;  but  if  by  the  con 
mon  law  those  who  repair  the  bridge  were  bound  to  repair 
certain  part  of  the  road  adjoining  to  each  end  of  it,  and  if  th 
statute  has  defined  that  part  to  extend  to  the  length  of  thre 
hundred  feet,  then,  inasmuch  as  the  indictment  describes  th 
way  in  question  as  abutting  on  the  bridge,  and  as  being  withi 
three  hundred  feet  thereof,  the  indictment  is  sufficient,  since  tb 
plaintiffs  in  error  have  not  discharged  themselves  by  any  spi 
cial  plea.  It  is  unnecessary  in  an  indictment  to  state  the  law 
it  is  necessary  only  to  state  the  facts  on  which  the  obligation  i 
law  arises.  All  necessary  focts  are  here  stated.  The  additio 
at  the  end  that  the  county  ought  to  repair,  is  only  stated  thi 
it  might  Appear  against  whom  the  process  ought  to  issue.  ] 
[  295  ]  may,  after  the  case  of  Glusburne  Becky  &  Burr.  2594.,  be  coi 
flidered  as  settled  law,  that  if  new  bridges  are  built,  and  are  i 
iact  useful  to  the  public,  the  charge  of  repairing  them  rests  c 
the  public.  The  case  43  lib.  Assis.  pi.  37.,  is  a  strong  authi 
rity.  ^^  It  was  presented  in  B.  R.  before  Knivei  and  Ing^^  tb 
'  the  Abbot  of  Coombe  ought  to  repair  the  bridge  of  Chesterfoi 
in  the  county  of  Leicester^  whereupon  a  distringas  issw 
'against  the  Abbot,  who  comes  and  alleges  a  record  in  the  san 
court,  that  heretofore,  before  ChelrCy  he  was  indicted  for  tl 
same  bridge,  whereupon  he  came,  and  he  pleaded,  that  he  w 
bonnd  to  repair  only  two  arches  of  the  same  bridge ;  whereup< 
issue  was  joined|'  and  the  jury  came  and  found  for  the  Abb< 
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and  be  preyed  judgment  ir  he  should  be  now  charged  ;  and  the        1813. 
record  was  read,  which  is  this  :  the  jurors  upoh  their  oath  say, 
tliat  the  Abbot  of  Coombe  is  not  bound  to  repair  but  only  two    J^^^  °f*tba" 
artbesof  the  bridge  of  jT.,  and  the  bridge  over  the  stream  of     w.  n^  ^f 
the  water,  und  not  the  ends  of  the  same  bridjs^e.  Knivet^J.  We  Yorkshirk 
intend  that  you  are  bound  to  repair  the  bridge,  and  tlie  high-  ^ 

way  applying  to  the  one  end  and  to  the  other,  although  the  soil     j^  Error* 
be  la  another,  because  the  easement  shall  be  preserved  for  the 
people,  and  you  are  bound  to  make  the  bridge  of  sufficient 
beight  and  strength  to  resist  the  current  of  the  water ;  and  al- 
though by  the  increase  of  the  water  the  ends  of  the  bridge  be 
removed,  nevertheless  you  are  bound  to  follow  up  the  course 
oftfae  water,  and  to  repair  upon  the  road,  without  the  leave  of 
him  in  whom  the  land  is ;  and  since  in  this  case  it  is  not  found 
tior  defined  in  the  record  who  ought  to  repair  the  rest  of  the 
bridge,  (and  without  doing  that  it  will  be  of  no  use,)  although 
it  is  found  that  the  two  arches  are  sufficiently  repaired,  yet  it 
cannot  be  adjudged  that  you  should  be  acquitted ;  therefore 
we  if  you  will  plead  any  other  matter."    So,  Bro.  Ah.  Pre* 
ftnimerH  in  Courts^  pi.  22.,  citing  the  same  case.     "  It  was  pre-      [  296  ] 
s^ted  that  the  Abbot  of  T.  ought  to  repair  the  bridge  of  T*.,  who 
^idtjiatat  another  time  he  traversed  such  presentment,  where- 
tipon  it  was  found  that  he  ought  to  make  but  two  arches  in  the 
middle :  and  per  Knivet,  it  is  no  bridge  without  the  residue^ 
*od  it  is  not  presented  who  made  the  rest ;  therefore  the  de- 
fendant shall  make  the  whole,  if  he  can  say  no  more,  and  he 
Bisyaiake  the  bridge  without  the  licence  of  those  who  have  the 
*ad  adjoining."     This  obligation  to  repair  the  rest  was  a  ne* 
^wsary  consequence  of  law.   The  statute  22  If  en.  8.  c.  5»  w. !?. 
^^o.  crentes  no  original  obligation  to  repair ;  it  is  merely  de* 
chfatery  of  the  common  law.     It  is  admitted  that  the  quarter 
•^^^•ofts  had  not  original  jurisdiction  of  the  repairs  of  bridges, 
but  it  was  given  them  to  the  intent  that  the  bridges  might  be 
•We  speedily  repaired,  ^IrtsL  703.     If  before  the  statute  the 
P^Hshe^  had  been  taxed  to  the  repairs  of  the  roads  at  the  end 
^nbebridge«,  it  may  be  inferred  that  they  would  be  mentioned 
***  Hie  recital  of  the  inconvenience  equally  as  cities  and  towns 
*WpWaffe.    The  doctritre  of  the  Glmbume  Beck  case  i^  recog- 
*«i  hi  thfe  case  of  the  Ring  v.  West  Riding  of  Yorks^ire^ 
*  &»if,  348.    Yet  there  were  trustees  of  a  road  who  had  power 
^^r^te  toll)  Md  build  the  bridge.  In  the  passdge  IS  Hep.  33. 
^  ^HbjeetMMtter  touat  be  considered.  Lord  Cdke  is  professing 
Vol.  V.  •  R  to 
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1813.       'to  treat  of  the  statute  of  22  Hen.  8. :  he  says,  "  the  question 
""TTT.,    was  moved,  who  by  the  common  law  ought  to  repair  the 
ants  of  the*  '^"^S^^,  common  rivers,  and  sewers,  and  the  highways,  and  by 
W.-R.  of     what  means  they  shaH  be  compelled  to  it;'*  and,  taking  the 
Yorkshire  '  whole  together,  it  is  plain  that  he  meant  the  highways  at  the 
Th    K  ®"^®  ^^  bridges.    And  although  he  says  nothing  of  it  in  2  Inst 

la  Brror/  '^^•'  T^rt'in  page  705.,  speaking  on  the  same  msitter,  he  says, 
^^  It  is  the  safest  way  and  nearest  to  the  meaning  of  the  makers 
of  the  law,  (all  the  parts  thereof  being  considered,)  that  the 
C  ^^  ]  justices  of  peace^  where  no  certain  person,  &c.  is  known  that 
ought  to  repair  any  decayed  bridge,  (and  the  inhabitants  of  the 
whole  county  are  generally  to  be  charged,)  do  proceed  as  well 
for  the  reparation  of  the  bridges,  as  of  the  highways  at  the  ends 
of  those  bridges,  at  the  general  sessions  of  the  peace,  one  oi 
them  as  it  were  depending  upon  the  other."  In  p.  700.  he  was 
not  at  all  considering  whether  there  were  any  difference  be- 
tween the  bridges  and  the  highways;  but  when  he  does  come  to 
consider  them  both  together,  he  puts  them  both  on  the  same 
footing.  All  the  legislative  interpretations  of  the  statute  take 
it  for  granted  that  the  burthen  is  so.  The  statute  1  Arm.  si.  h 
c.  18.  contemplates  that  this  liability  has  always  subsisted  ;  foi 
it  directs  that  the  money  thereby  authorized  to  be  raised  foi 
the  repairs  of  bridges  eo  nomine^  shall  be  applicable  to  the  re- 
pairs of  -bridges,  and  the  highways  at  the  ends  thereof.  The 
statute  12  Geo.  2.  r.  29.  recites  the  statute  22  lien.  8.,  and  pur 
ports  to  be  made  for  the  more  easy  taxing  and  collecting  tb" 
money  for  the  repairs  of  such  bridges  and  highways  thereunt* 
adjoitiing.  The  statute  43  Geo.  3.  c.  59.  does  not  recite  doubi 
whether  the  counties  are  liable  to  repaid  the  bridges  or  road 
at  the  ends  thereof,  but  doubts  how  far  they  are  bound  to  ioa 
prove  the  same.  At  that  very  time  the  legislature  had  in  con 
templation  the  powers  of  parish  road-surveyors,  *and  took  ii 
from  them  to  invest  the  surveyors  of  the  county  bridges  with 
the  same  power  as  to  the  bridges  and  the  roads  at  the  end 
thereof.  This  is  the  third  legislative  recognition  of  the  chai^ge 
on  the  jcounty.  It  may  be  inferred  from  the  absence  of  anj 
indictment  for  not  repairing  the  three  hundred  feet  at  the  end 
of  the  bridge  separately,  that  the  county  has  always  acquiesced 
in  it,  and  that  the  three  hundred  feet  and  the  bridge  have  al< 
ways  been  considered  in  the  same  point  of  view.  If  the  fiut 
bad  remained,  the  liability  of  the  individuals  to  repair  the  roac 
to  it  would  still  have  continued :  but  the  bridge  being  erected 

thi 
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tlie  same  reasons  draw  this  charge  to  the  county,  which  draw        1813. 

to  it  the  charge  of  repairing  the  bridge,  viz.,  the  generality  of      ~ , 

its  aseflilness,  which  is  not  confined  to  the  particular  parish.       ?  of  *he* 
The  case  of  new  bridges  has  been  mentioned  ;  if  they  are  not     w.  R.  of 
useful  they  may  be  indicted  as  a  nuisance  :  if  a  bridge  is  found   Torkshirs- 
to  be  useful,  then  it  is  to  be  repaired  by  the  county  ;  and  new    ^     ^ 
highways  and  new  bridges  fall  under  the  same  law  and  reason,     j^  ^f^^fj^ 
fiz.^  that  if  the  public  adopt  either,  those  who  were  charged 
to  repair  the  old  ones  ought  thenceforth  to  repair  the   new 
ones. 

Lambcj  in  reply,  observed  that  the  indictment  could  not  be» 
maintained  without  intending  something  in  support  of  it ;  for 
it  did  not  allege  that  the  obligation  to  repair  was  by  statute, 
bat  only  that  the  road  was  out  of  repair,  contrary  to  the  form 
of  the  statute.     There  cannot  be  two  concurrent  co-existmg 
obligations  to  repair.    As  to  the  objection  that  the  parish  could 
not  be  bound  to  repair  a  greater  width  of  road  than  anciently 
it  has  been,  it  is  the  daily  practice  that  two  magistrates  widen 
a  road  by  their  orders,  and  the  parish,  under  the  common  law 
liability,  afterwards  repairs  the  whole.    The  statute  43  Geo.  3. 
cfiO.  does  not  establish  the  point  that  the  counties  were  bound 
At  common  law  to  repair  to  the  distance  oC  300  feet;  it  only 
f^tes  that  the  county  was  bound  to  repair  the  ends  .of  the 
foads  to  limited  distances ;  it  therefore  never  was  thought  that 
there  was,  by  the  common  law,  a  general  liability  on  the  coun- 
ties to  repair  for  the  length  of  three  hundred  feet.    The  intent 
of  the  statute  IS  Geo.  2.  c.  29.  was  merely  to  embody  all  the 
tereral  purposes  for  which  money  was  to  be  raised,  under  one 
county-rate.     It  was  the  opinion  of  Bullerj  J.  that  if  a  parish 
hath  repaired  all  existing  roads,  and  a  new  road  is  made,  the 
pvidi  must  repair  that  also.    The  novelty  of  the  case  is  a 
strong  argument  for  the  plaintiff  in  error*     It  is  partly  a  matter      r  ^99  1 
of  fact,  here,  whether  the  county  be  liable  or  not;  for,  if  the 
Hfon  were  antecedently  liable  to  repair  it,  they  still  are ;  and 
that  is  a  matter  of  fact.    At  least  it  ought  to  have  been  averred 
that  by  reason  of  the  premises,  and  by  force  of  the  statute,  the 
Riding  was  liable.     Why  did  the  penner  of  the  indictment  say 
within  three  hundred  feet  of  the  bridge,  if  the  Riding  was  lia- 
ble at  common  law  ?    If  the  indictment  had  described  the  road 
9S  being  part  of  the  bridge,  or  necessary  to  the  existence  of 
the  bridge,  the  reason  of  that  allegation  would  be  evident,  and 
it  would  describe  a  common-law   liability.    The  Abbot  of 

R  2  Coombts' 
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l^lS.       Cbf^rnbtss*  tttse  is  ft  ttiodt  ^xtrndrdinary  case  t  for  suppose  him 

/— t6  bfe  idditted  fbr  not  fepeiring  the  whole  bridge^  when  he  is 

tth  of  th6    ^^^^^  ^  ^  \\M^  to  repair  two  arches,  and  no  more,  it  cannot 

W.  ft.  of    ^  supposed  that  a  court  or  justice  would  hold  that  he  is  liable 

ToMstttRK  to  repair  th^  whole.    [L/t>rd  Elion^  Chancellor.    The  sense  is 

^         this  t  your  liability  to  repair  the  two  arches,  shews  that  you 

l^^t^t'   ^^  necessarily  liable  to  repair  the  rest,  unless  you  shew  who 

is  liable  to  repair  the  rest.    It  is  hard  doctrine,  I  conies ;  hut 

the  Ar^ment  is,  **  you  are  doing  no  good  at  all  to  the  public, 

if  you  repair  two  arches  in  the  middle  of  the  stream,  and  shew 

no  way  fbr  the  public  to  get  at  them."    So,  here,  those  who 

afo  liable  to  repair  the  bridge,  are  liable  to  give  the  public  the 

■leans  of  access  to  it ;  otherwise  they  give  nothing.    That  is 

the  manner  in  which  that  case  applies.]    The  act  43  Oed.  S. 

cw  59.  still  leaves  it  as  a  matter  of  (hct  to  be  found  what  those 

limited  distances  are,  within  which  the  counties  are  liaMe  to 

repair. 

Lord  ELooit,  Chancellor.    My  opinion  has  not  been  ibrmed 
merely  on  what  I  have  heard  this  day,  but  on  previous  const* 
deration,  that  the  county  is  by  law  bound  prifmiftdm  to  t^spair 
t  300  ]     ^^  ^^  ^^  ^^  ^^^  of  every  bridge,  which  bridge  it  ia  boond 
to  repair;  the  statute  has  fixed  the  length  at  three  hundred 
feet.    I  see  no  reason,  therefore,  to  reverse  the  judgment  of 
the  Court  of  King^s  Bench.    Upon  the  notion  that  the  objec- 
tion taken  this  day  to  the  indictment  is  now  taken  fbr  the  first-^ 
time,  I  wish  the  judgment  to  be  deferred,  to  give  it  more  con- 
sideration, if  it  be  fit  We  should  enter  on  it.    But  if  a  point  \^ 
open  to  argument  in  the  court  below,  and  the  parties  do  no^* 
choose  to  take  it  below,  and  it  appears  by  the  printed  repor^- 
of  this  case  that  the  parties  there  did  not  take  it,  they  o 
not  to  be  permitted  to  take  it  here. 
Lambe^  on  behalf  of  the  Riding,  waving  this  objection, 

T!^  judgntent  was  affirmed. 
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PROMOTIONS. 

AT  the  beginninn;  of  this  term  Sir  Vicary  Gibbsy  Knight, 
one  of  the  Justices  of  His  Majesty's  Court  pf  CpiQaion  Pleas, 
was  appointed  to  the  office  of  Lord  Chief  Baron  of  His  Ma* 
jesty's  Court  of  Exchequer,  vacant  by  the  resignation  of  the 
Right  Honourable  Sir  Archibald  Macdonaldy  Knight,  who 
thereupon  was  created  a  Baronet. 

On  Thursdmyj  the  18th  of  November,  Sir  Robert  Dallas^ 
Knight,  His  Majesty's  Solicitor  General,  was  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto  ^^  Mos  et 
Ltx;"  and  was  appointed  to  the  office  of  one  of  His  Majesty's 
Justices  of  the  Court  Qf  Cemmoq  Fk^a^  in  the  room  of  Sir  [  301  ] 
Vicary  Gibbs^  and  on  the  19th  took  his  seat. 

In  the  eqsuing  vacation  John  Shepherd^  Esquire,  His  Ma- 
jesty^s  Ancient  Serjeant,  was  appointed  to  the  office  of  His 
Majesty's  Solicitor  General,  in  the  room  of  Sir  Robert  Dallas. 

And  William  Draper  Best,  Esquire,  Serjeant  at  Law,  was 
atppointed  Attorney  General  to  His  Royal  Highness  the  Prince 
ofWaks^  in  the  room  of  John  Shepherd^  E8C[uire. 
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IJiuring  the  whole  of  this  term  Mansfield,  C.  J.  was  prevented^  by 
indisposUion^from  attending  in  the  Court.'] 


j'^.fi.  Jewry  v.  Busk. 

Arpqnesttoa  FTIHIS  was  an  action  for  work  and  labour,  tried  before 
SJJ^S^  *X  Mansfield  J  C.  J.  at  the  sittings  after  Michaelmas  term 
'^^SedefMd-  '^^^'  when  the  jury  found  a  verdict  for  the  plaintiff,  with 
ant  would  7/.  15^.  damages ;  which  Onslow^  Serjt.,  now  moved  to  set 
Han^nMepre-  aside :  the  case  was,  that  the  plaintiff  had  on  several  occasions 
deoce  ofa'con-  ^'^^  employed  in  his  trade  of  a  painter  and  glazier  by  the  de- 
tnu:t  to  pay  a  fendant,  who  had  a  house  opposite  to  the  plaintiff's  house ;  and 
oompeiMatioa  being  desirous  to  let  it,  he  told  the  plaintiff  that  if  he  would 
anViaboor  Open  the  windows  and  take  care  of  the  house,  and  air  it,  and 
uSmh^       shew  it  to  persons  applying  to  take  it,  he  would  make  the 

plaintiff  a  handsome  present ;  and  he  at  a  subsequent  time 

gave 
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gave  bim  21.    Onslow  contended-,  and  so  Mansfield,  C.  J.  di-        1814. 

rected  the  jury,  that  this  was  no  evidence  of  any  contract ;  but       ■ 

that  it  must  be  inferred  that  the  plaintiff^  in  undertaking  the       Jewry 
employment,  intended  to  trust  entirely  to  the  defendant's  gene-        Busa:. 
rosity,  and  must  therefore  be  content  with  what  the  defend- 
ant had  chosento  give  him.  The  jury,  however,,  thought  other- 
wise. 

Hbath  and  Cuambrb,  Js.,  were  of  opinion  that  there  was 
sufficient  evidence  of  a  contract  to  do  the  work  and  labour  for 
a  reasonable  recompence,  the  amount  of  which  the  jury,  whose 
provinee  it  was,  had  determined ;  and  even  if  it  were  some- 
thin|r  too  much,  yet  because  the  sum  was  so  small^  and  there 
was  nothing  perverse  in  the  verdict,  they 

Refused  the  rule. 


Flower  v.  Bainwright.  jiiii.S6. 

SEJLLONy  Serjt.,  moved  to  amend  a  recovery  by  substi-  Recorery 

tuting  the  parish  of  East  Ardesley  for  the  parish  of  At'  lIuerioKth/ 

desUy^  in  the  county  of  York,  although  the  deed  to  make  the  °Xmte»med 

tenant  to  the  praecipe  described  the  premises  merely  as  lying  in  the  deed 
in  Ardeslej/.  upon  an  affidavit  that  the  vouchee  was  seised  of  tenant  to  the 

the  closes  in  question  in  East  Atdesley,  and  that  he  was  seised  Z*^^^^^^ 

of  no  land  whatever  in  any  parish  called  Ardesley.  afflJivSof  th 

The  Court  permitted  the  amendment.  intentioo. 


*        [304] 
Wright  qui  tam  v.  Lloyd,  Clerk.  /on. 96. 

fTAVGHAN,  Sent.,  moved  upon  the  statute  54  Geo.Z.  TheCointwiu 

#^     c.  6.  in  relief  of  the  non-resident  clergy,  to  stay  proceed-  ceediop  oo  a 

iagi  in  this  action.    In  the  process  which  had  been  served  upon  to^'SS^co^ 

the  defendant,  the  plaintiff  was  entitled  as  suing  qui  tam,  and  ^"^-^fo^ 

the  defendant  had  iriven  him  notice  of  his  intention  to  move  nonFreiideoGe, 

^  auleM  the 

dccfauntioii  be  deli?eredy  or  there  be  other  e?ideace  that  each  is  the  scope  of  the  actioi. 

the 


SOI 
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Wright 

^« 
Lloyd. 


the  Court  to  stay  proceedings  herein,  calling  it  in  that  notice 
an  action  brought  by  the  plaintiiT  against  the  defendant  to  re- 
cover penalties  for  non-residence  on  his  benefice;  and  the  plain- 
tiff had  not  contradicted  that  surmise.  The  plaintiff  had  not 
yet  declared ;  but  Vaughan  contended,  that  since  he  was  in  the 
practice  of  delivering  very  long  declarations  in  similar  cases, 
it  would  defeat  the  intention  of  the  legislature,  which,  as  re- 
cited in  the  preamble  of  the  act,  was  to  diniinish  the  vexation 
of  the  parties,  if  this  motion  could  not  be  made  until  after  a 
declaration  should  have  been  delivered. 

Per  Curiam.  The  defendant  must  wait  until  the  plaintiff 
has  dechired ;  and  then  it  will  be  seen  whether  this  be  an  action 
for  lion-residence  or  not.  He  cannot  swear  how  the  plaintiff 
intends  to  declare.  If,  indeed,  any  other  evidence  of  the  nature 
of  the  action  could  be  made  to  appear  to  the  Court,  it  might 
suffice  ;  but  none  is  shewn.  Besides,  the  expence  of  a  rule  nisi 
and  of  shewing  cause  would  amount  to  more  than  the  costs  of 
the  declaration. 

Rule  refused. 


mmmmmmmmmm 


[  305  } 
Jim.  26* 


Wright,  qui  tarn,  v.  Whalley,  Clerk. 


THE  Solicitor-General  made  the  like  motion,  in  this  case, 
wherein  the  declaration  had  been  delivered ;  and  it 
thereby  appeared  that  the  action  was  brought  for  non-re- 
sidence. 

The  Court  granted  the  rule. 


J'aii.27* 


LlNDO  V. 


blj^i^ell^  /COPLEY,  Serjt.,  moved  that  a  fine  might  pftsa  upon  ai 
by  the  attoi^  \y  affidavit  that  the  parties  were  all  alive  in  Northun^erhndy 
beyond  uie       on  the  19th  oi  January.    The  fine  ought  to  have  beea  com* 

tuneprtscribed 

by  the  rule  of  Court,  the  Court  ^iU  not  permit  it  afterwards*  to  pan. 

pleted 
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pleted  several  terms  before,  but  was  delayed  through  the  neg-        1814. 
lect  of  the  agent  in  London. 

The  Courts  referring  to  their  late  rule  of  Court,  refused  the 
application,  (a) 


LiNDO 


(a)  Iq  i^  tike  ease  the  Court  tire  new  fine  for  his  client,  and 

hath  compelled  the  agent,  through  declared  their  determination  to 

whose  deUj  the  fine  n  defeated,  pursue  that  practice. 
to  defray  the  expeoce  of  an  an- 


[306] 
Wright,  qui  tarn,  v.  — — ,  Clerk.  •li».» 

firUIIS  was  an  action  commenced  to  recover  penalties  for  f,2!*  toSLS 
J.     non-residence.    A  rule  had  been  obtained  on  the  Slst  of  ^^l*?^^^ 

tt&tiitc  01  vl»  3^ 

Navfmberj   1813,  for  compounding  this  action,  and  the  costs  c  6.  to « cam 
had  been  taxed  upon  that  rule.  fendantbadolK 

Sellonj  Seijt.,  had,  on  a  former  day  in  this  term,  obtained  a  ^^^^ 
rule  nisi  to  stay  proceedings  in  this  cause  upon  the  terms  per-  £?j^iy*^ 
mitted  by  the  statute  54  Geo,  3.  c.  6.  which  gives  the  Court  li- 
berty to  interfere  in  a  summary  way  in  any  action  ^^  brought  or 
to  be  brought." 

Shepherd^  Solicitor-General,  shewed  cause :  he  contended 
that  uo  action  was  pending ;  this  action  was  settled  between 
the  parties  long  before  the  statute  had  existence. 

Sellon  contended  that  the  case  came  within  the  spirit  of  this^ 
which  was  a  remedial  act. 

Per  Curiam.  There  is  no  pretence  for  it.  How  is  this  an 
action  now  pending  ?    The  cause  is  out  of  Court. 

Rule  discharged. 


3or 
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JttH.2S. 


Moffat  v.  Parsons. 


TN  this  case  the  question  reserved  upon  a  Terdict  for  the 


refoKStore. 
ceiTe  the  mo* 
nejy  and  aa- 
riipH  die  rear 


mttoraey's 
bandf. 


A  creditor 
previoody  an-  -L  plaintiff  Tor  36/.  found  before  Mansfield^  C.  J.,  at  Gtdldhaltj 
^y^^J^  at  the  sittings  after  Triniti/  term,  1813,  was,  whether  there 
•ottorecenrea  were  sufficient  evidence  of  a  tender.  The  fects  were,  that 
himby  acer-  there  being  a  dispute  between  the  parties  about  the  amount  of 
Suit  he  bad' pat  the  plaintiff 's  demand,  the  defendant  sent  a  check  for  36/.  to 
tmiT°yirnfiif  ^^^  plaintiff^s  counting-house,  in  payment  of  what  he  con- 
ftttorn^,aDd  ceived  was  due;  it  was  delivered  to  the  plaintiff,  who  with 
tender  made,  mucb  Warmth  rejected  the  check.  The  defendant's  clerk  then 
returned  to  his  master  to  get  money  in  lieu  of  the  check :  the 
plaintiff,  expecting  his  return  with  the  money,  instructed  a 
j^'  HeMjfliat  clerk  named  Cuming^  who  was  in  the  ordinary  habit  of  receiving 
tender  to  the  monies  for  him,  that  if  the  money  was  offered,  he  should  not 
^it  is  no  objec-  receive  it,  and  he  stated  to  him  that  he  had  put  the  matter  into 
dSSe*cS!**'  the  hands  of  his  attorney  ;  and  himself  went  out.  The  de- 
ditorhadpre-  fendant's  clerk  returned  in  the  absence  of  the  plaintiff,  and  ten- 
natter  mto  bis   dered  the  money  to  Cuming^  who  rejected  it,  saying,  the  matter 

was  put  into  the  hands  of  an  attorney. 

Vaughan^  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  this 
verdict,  and  enter  a  verdict  for  the  defendant;  against  which 

Besty  Serjt.,  now  shewed  cause.    The  refusal  must  be  con- 
sidered as  merely  a  reference  to  the  plaintiff's  attorney*     The 
plaintiff  had  a  right  to  change  the  agent  he  had  appointed  for 
the  purpose  of  settling  the  account,  and  receiving  the  money  ; 
and  the  defendant  ought  to  have  made  his  tender,  either  to  the 
plaintiff  in  person,  or  to  such  agent  as  he  chose  to  authorize  : 
but  a  tender  made  to  a  person  who  was  no  longer  his  agent  to 
receive,  was  no  tender  to  the  plaintiff.     It  is  a  prudent  course 
to  refer  a  disputed  claim  to  the  solicitor  of  the  party.    A  ten* 
der  to  a  clerk,  unless  he  has  an  express  authority,  is  no  tender 
to  the  party.     [Mansjield^  C.  J.     A  tender  to  a  managing 
clerk  would  suffice,  and  Cuming  had  had  an  express  authority.] 
Vaughanj  Serjt.,  in  support  of  his  rule.   This  is  not  a  coun- 
termand of  an  authority;  it  is  an  express  refusal  by  the  plaintiff 
himself,  which,  therefore,  dispenses  with  the  necessity  of  a  ten- 
der.   Briggs  V.  Calverleyy  8  T.  JR.  629.     The  retainder  of  an 
attorney  does  not  render  the  tender  ineffectual.    That  was  a 

stronger 


L  308  ] 
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stronger  case  than  this,  for  there  the  writ  was  bespoken.    This 
is  the  refusal  of  the  principal,  with  an  insufficient  reason  as- 
signed, and  is  a  dispensation  of  further  tender  to  the  party 
himself.    Jones  t.  Barclay^  Doug.  684. 

The  Court  agreed  that  the  plaintiff  was  not  justified  in  re- 
ferring the  defendant  to  his  attorney. 

Cur.  ado.  vult. 

Heath,  J.  on  this  day  delivered  the  judgment  of  the  Court. 

rrhis  was  an  action  for  goods  sold  and  delivered.    The  de« 

fendant  pleaded  non  assumpsit  as  to  part;  and  as  to  the  residue, 

30/.,  a  tender.    The  evidence  was,  that  the  plaintiff  directed 

bis  clerk  not  to  receive  this  money,  if  it  should  be  offered  to 

him :  it  was  offered  to  the  clerk  ;  and  he,  in  pursuance  of  his 

master's  orders,  refused  to  receive  it    Upon  the  principle  that 

qmfaeit  per  allum^facit  per  se^  the  tender  to  the  servant  was 

a  good  tender  to  the  master:  therefore,  there  must  be  a  judg- 

iDent  for  the  defendant. 

Judgment  for  the  defendant. 


1814. 
Moffat 

V. 

Parsons. 


Richardson  and  Another,  Executors  of  Blease,  v. 

Robinson. 

THIS  was  a  writ  of  error  brought  to  reverse  an  outlawry 
which  had  been  adjudged  against  the  testator;  and  the 
error  assigned  was,  that  Blease^  before. and  at  the  time  of  the 
awarding  and  issuing  of  the  writ  of  exigi  facias^  upon  which 
^  outlawry  was  pronounced,  and  from  thence  continually 
afterwards  until  and  at  the  time  of  pronouncing  the  outlawry, 
was  in  parts  beyond  the  seas,  to  wit,  at  Jamaicoj  in  the  West 
M'ei.    The  defendant  in  error  pleaded,  that  Blease,  at  the 
^^t  of  the  awarding  and  issuing  of  the  writ  of  exigi  facias^ 
..  "pon  which  the  outlawry  was  pronounced,  or  afterwards  until 
^^  at  the  time  of  pronouncing  the  outlawry,  was  not  in  parts 
'^ond  the  seas.    The  plaintifls  in  error  joined  issue  on  this 
Averse.    Upon  -the  trial  of  this  cause  before  Mansfield,  C.J. 
*^  the  sittings  after  Michaelmas  term,  1813,  the  proceedings  in 
^^tlawry  previous  to  the  proclamations  were  proved ;  but  there 
^^  DO  proof  of  the  proclamations ;  nor,  consequently,  as  the 

I  inquiry 


[  .t09  1 


Error  amfoed 
IB  oallawry  tbmi 
the  oaUaw  wai 
beyoDdtlieieai 
when  the  writ 
of  exigent  it. 
sued,  and 
thence  conti- 
nnally  nntil  Che 
outlawry  pro- 
nonncedf.  upoo 
traverse  of  the 
whole  allegar 
tion,  and  inme 
Joined  thereon, 
held  that  it  wai 
fuflicientto 
prove  that  the 
ootlaw  waifai 
parts  beyond 
the  seas  at  the 
tisseof  the 
writ  of  exigent 
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1814*       inquiry  eould  oat  he  furilier  pursued)  of  the  tiiM 
judgment  of  outUwry  was  proftounoed :  it  was  p 
cn^EMON  j^ii^j.^  written  by  the  outhiw,  that  be  wm  alive,  aod  ii 

Rosjvsoy.  at  and  after  the  period  of  the  writ  cS  exigi  facim  beii 
tbero  waa  no  ovidonco  of  bit  having  over  come  bom 
was  clear  that  he  was  now  defid,  hot  the  precise  ti 
death  did  not  appear.  For  the  defendants  in  error  it 
tended,  that  aa  the  issue  embraced  the  fact  of  the  oi 
tinuiog  abroad  at  the  tiaie  of  pronouncing  the  outlan 
necessarily  meant  his  continuing  abroad  and  alive 
there  wa«  no  evidence  to  shew  that  be  bad  not  died 
[  910  ]  home  before  the  outlawry,  the  issue  ought  to  be  foun 
defendant  in  error*  Mans^eldl^  C.  J.,  thought,  that 
was  evidence  that  the  testator  was  abroad  when  the  v 
igent  issued,  and  that  he  continued  abroad  till  bis  dei 
immaterial  when  the  judgment  of  outlawry  was  pr 
and  that  the  exact  date  of  the  subsequent  proceedinf 
material;  aud  the  jury  found  a  verdict  for  the  p 
error. 

Shepherd^  Solicitor-General,  now  moved  to  set  asid 
diet,  and  have  a  new  trial,  upon  the  ground  that  th 
this  issue  rendered  it  necessary  to  prove  the  allega 
the  testator  continued  abroad  at  the  time  of  pronou 
outlawry. 

Heath,  J.  asked  whether  it  was  to  be  presumec 
testator  had  come  home?     Utile  per  inutile  non  vitiat 

ChaMbre,  J.  The  substantial  question  of  the 
whether  the  testator  was  abroad  at  the  time  of  the  t 
sued  ;  if  he  was,  that  was  sufficient  t  the  further  avei 
he  continued  abroad  at  the  time  of  pronouncing  the 
is  immaterial,  even  if  it  be  not  strictly  proved. 

Dallas,  J.  The  error  assigned,  is,  that  at  the  ti 
writ  of  exigent  issued  the  testator  was  in  parts  beyoui 
now  it  appears  that  be  was  in  parts  beyond  the  seas  f 
the  exigent  issued:  that,  therefore,  is  enough. 

The  Court  refused  t 
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BucKBT  v.  Coles  and  Paicg.  jan.  S9. 

TBIS  WM  fSLU  action  of  trespass  for  breaking  and  entering    a  way  of  le- 
,         the  plaintifTs  close,  called  Long  Furlong,  at  Newport  aftcrunity of 
^ogftell,  trampling  the  grass  and  corn,  subverting  the  soil  with  \^^^^^ 
ft«  Iket  of  cattle  and  wheels  of  carriages,  breaking  the  gates  Jjj^*'*^,*"*  *^ 
^tii  fences,  and  the  fastenings  thereof,  and  taking  them  away,  which,  and 
Tke  defintdants  pleaded,  that  in  1800  fT.  Backwell,  Esq.,  was  quM*iJ^cr 
afeised  in  fee  of  a  close  called  Bam  Ctvse^  and  prescribed  in  *"if '^  perron 
rtjfct  thereof  to  have  a  way  from  a  certain  common  public  high*  p«reha5«  dote 
my  into  and  over  the  close  in  which,  Ifec.  to  Bam  dosty  and  of  necesUy 
Wir  again  on  foot,  and  on  horseback,  and  with  cattle,  and  car»  close  b.^^^ 
Agei,  at  all  reasonable  times  of  the  year,  as  appurtenant  to  an'd"lft^SdJ 
Bflm  Close;  they  then  shewed  a  demise  of  Bam  Close  by  lease  purchaja  close 
Irom  BtxtKwm  to  Coles ^  the  defendant,  for  years,  and  a  demise  purcha^in  close 
by  Cfefei  to  the  defendant  Prke^  as  tenant  fW)to  year  to  year,  nn-  die  A^wSi^ 
d^  which  they  justified.  They,  thirdly,  prescribed  under  the  like  {J^mSy  Tilie*? 
titfc,  fbr  a  like  way  flrom  the  highway,  into,  through,  and  over  •vj®*  ^-i  »"<* 
the  dose  in  which,  to  Bam  Close^  and  back,  for  the  necessary  j».,  without 


restervatioo  of 


<M  convenient  cultivation,  occupation,  and  enjoyment  of  Bnrth  any  way,  and 
*ie,  and  justified  under  the  like  demises.    Fourthly,  they  5f°^  a,**3S 
pkadiMi,  tlmt  before  the  times  when,  on  the  1st  of  ApriL  1800,  purchaser  of 

^  I        '  '   close  j^«-sbail 

f^.  bnthaell  was  at  one  and  the  same  time  seised  in  fee,  as  nevertheless 
^  af  the  close  in  which,  as  of  Bam  Close;  and  that  the  close  cfenVwaySf 
ilJ  wWch  lay  next  and  contiguous  to  a  certain  common  high*  ",^^j{f  ^^^r 
^f^y,  and  that  Bam  Close  was  situate  next  to  the  close  in  close b' 
^di,  and  that  Backtpetl  being  so  seised,  had  no  way  to  Bam 
^c  excepting  from  that  highway,  through  and  o^ner  the  close 
^  Which;  and  that  Batkweil  afterwards,  aliened,  conveyed, 
^  assured  the  clo9e  in  whidi,  with  the  appurtenances,  to  the 
I*»iatiff  in  fee,  who  thereby  became  seised  thereof,  but  that     [  312  ] 
J'^ctwcff,  at  the  time  of  that  sale  and  alienation,  and  having 
^  Way  IX)  Bam  Close ,  other  than  from  the  highway,  through 
^iovferthe  close  in  which,  whereby  he  necessarily  ought  to 
"*^  a  convenient  way  to  Bam  Close  from    the  highway, 
^^t^JHigh  and  oret  the  cltjse  in  which,  so  sold  and  aliened  to 
*"*  plainliff  as  afbt««aid,  he,  Backwell,  and  all  the  occupiers  of 
*flra  Close  firom  and  after  the  sale  and  alienation  of  the  close 
^  wUitli>  had;  and  used;  and  of  right  ought  to  have  for  them- 
selves 
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selves  and  their  servants  a  certain  necessary  way  from  the  pub- 
lic highway,  through  and  over  the  close  in  which,  unto  and 
into  Barn  dose,  and  frooi  thence  back  again  into  the  highway, 
on  foot,  and  on  horseback,  and  with  cattle,  and  with  carriages, 
every  year,  at  all  reasonable  times  of  the  year,  for  the  neces- 
sary and  convenient  cultivation,  occupation,  and  enjoyment 
of  Barn  Closcj  the  same  way  being  the  nearest  and  most  con- 
venient way  through  and  over  the  close  in  which,  so  sold  and 
alienated  as  aforesaid;  wherefore  they  justified,  Price  in  his 
own  right,  and  as  the  then  occupier  of  Barn  Close^  and  Coles 
as  his  servant,  and  by  his  command.     The  plaintifi^,  in  his  re« 
plication,  joined  issue  on  the  first  plea:  to  the  second  and  third 
pleas,  he  replied,  (admitting  the  seisin  of  BackweU,  but  protest- 
ing against  the  alleged  demises  of  Bam  Close,)  de  injurid  sud 
proprid;  and  traversed  the  prescriptive  rights  of  way  therein 
respectively  alleged.  And  to  the  fourth  plea,  he  replied,  that  he 
.  ought  not  to  be  barred,  because,  admitting  BackwelPs  seisin  at 
one  and  the  same  time,  as  well  of  the  close  in  which,  as  of  Bean 
Closcy  and  that  the  close  in  which,  lay  ne:i^t  and  contiguous  to 
the  road,  and  that  Bam  Close  lay  next  to  the  close  in  which, 
and  that  Backwell  afterwards,  and  before  the  trespass,  con- 
veyed the  close  in  which  to  the  plaintiff,  who  thereby  became 
seised  in  fee  thereof;  for  replication  he  alleged,  that  the  de- 
fendants of  their  own  wrong  committed  the  acts  justified,  with- 
out this,  that  Backwell  and  the  occupiers  of  Barn  Close  from 
and  after  the  sale  and  alienation  of  the  close  in  which,  had  and 
used,  and  of  right  ought  to  have  had  such  a  way  as  the  defend^ 
ant  had  in  his  fourth  plea  alleged :  he  also  newly  assigtied  an 
extra  vtam,  and  more  force  than  was  necessary,  and  other  occa- 
sions.   The  defendant  rejoined  by  maintaining  so  much  as  the 
plaintiff  had  traversed  of  his  2d,  Srd,  and  4th  pleas,  and  ten- 
dering issue  thereon,  and  on  the  new  assignment.     The  plain- 
tiff joined  in  all  these  issues.     The  cause  was  tried  at  the 
Buckingham  summer  assizes,  1813,  before  MatdonaldyC.H. 
The  case  appeared  to  be,  that  two  public  king's  highways 
called  Willen-lane  and  Tongwell-lanej  at  a  certain  point  di- 
verged from  each  other,  JVillen^lane  going  off  from  the  divjerg- 
ing  point  in  a  direction  from  South-west  to  North-east,   and 
Tongwell'lane  leading  in  a  direction  nearly  from  West  to  East* 
At  a  part  of  these  roads  situate  at  some  distance  to  the  East* 
ward  of  their  point  of  separation,  the^lands  which  lay  in  a  line 
between  the  two  roads,  making  the  base  of  a  triangle,  whereof 

the 
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tb^  two  roads  formed  the  sides,  were  as  follow :  C!oiitiguou8  to        1814* 
a.TBd  immediately  to  the  Southward  of  Willeti'lane^  was  the  close      ^^ 
!«:&  wbich,  called  Long  Furlong;  next;  and  to  the  South  West"  ^^ 

rd  of  that,  was  the  close  called  Bam  Close^  and  next,  and  to       Coles. 
Southward  of  Bam  Close  was  Tongwell  ClosCj  the  Southern 
nde  of  which  abutted  partly  on  Tongwell-lane^  and  partly  on 
U^  homestead  of  a  farm  called  Tongwell-house.    On  the  West 
sicle  of  Tongwell  Close  lay  a  close  called  The  Hop»ground^  the 
JEastem  side  whereof  abutted  on   Tongwell  Close^  and  the 
SdUhem  side  whereof  abutted  on  TongwelUlane.    About  the 
year  1750  Mr.  Backwelly  the  proprietor  of  considerable  estates 
in  that  neighbourhood,  purchased  the  close  in  which,  called 
Ijtmg  Furlongs  from  Sir  William  Turner:  none  of  the  convey- 
ances of  that  close,  of  any  date  whatever,  expressed  it  to  be     [  314  ] 
conveyed  subject  to  any  right  of  way,  or  with  any  reservation 
of  any  way  over  it.     At  that  time  Bam  Close  was  the  pro- 
perty of  a  person  named  Marriott j  whose  homestead  was  si- 
tuated at  some  distance  to  the  Northward  of  Willen-lane^  and 
consequently  of  I  ong  Furlong  and  of  these  three  other  closes. 
In  1759  Marriott  conveyed  all  his  estate,  comprising  Bam 
Ofcie,  with  other  lands  lying  to  the  Northward  of  Willen-laney 
to  Mr.  Backwell,  in  reversion  expectant  on  the  determination 
^f  a  lease  then  existing.    In  January  1800  Mr.  Backwell  con- 
^i^ted  to  sell,  and  in  April  1800  conveyed,  to  the  plaintiff  the 
Parcel  of  land  called  Liong  Furlong.    It  did  not  distinctly  ap- 
pear at  what  time  or  by  what  title  Mr.  Backwell  acquired 
-^Ofigwell  Close  and  The  Hop-ground:  but  he  had  possessed 
^CQi  for  some  years;  and  in  1801  he  sold  and  conveyed  a  par- 
^^1  of  land,  consisting  of  Bam  ClosCj  Tongwell  Close^  and  The 
^<^'groundj  >  and  some  other  closes,  to  the  defendant  CqUs. 
^he^e  lands  were  then  demised  under  a  lease  to  the  defendant 
^Wet,  which  would  not  have  otherwise  expired  till  1807.    The 
^fendant  proved  by  abundant  evidence,  that  while  Marriott 
^^^8  the  proprietor  of  Bam  Close,  his  way,  and  his  only  way 
^  get  to  it,  was  by  passing  out  of  WilUn-lane  into  and  through 
^^^ng  Furlong  to  Barn  Close,  and  that  he  enjoyed  that  way 
^^thoot  interruption,  and  that  there  was  never  any  opening  or 
^OQnianication  between  Barn  Close  and  Tongwell  Close  until 
^^rMr.  BackweWs  purchase  of  both,  when  Bot/s,  a  tenant 
^  his,  first  made  a  gateway  from  Barn  Close  to  Tongwell  Close 
to  give  his  cattle  access  to  water  in  Tongwell  Close.    The  en- 
^''^'tee  to  Tongwell  Close  too  was,  down  to  a  late  period,  from 

TongwelUlane^ 


31*  CASES  w  HILARY  TERWf 

1B14»        Tcmgwett^kme,  thmugh  the  ferm^yurd  of  TbngweU  Htmnt^ 
g^  ftiid  eDtititimliy  down  td  the  preflent  ti«»e,  the  rodd  thmogh 

^  tjtmg  B^hng  had  b^^n  u»ed  by  the  occOpitsrK  of  d«yyi  Chst : 

Gmbs*  for  the  pidifitiff)  it  was  proved)  that  (br  ^*^me  year^  batk  the 
*C  315  ]  occupiers  of  Bdm  Cftwc  had  used  a  w^y  to  it  by  going  Nbtik^ 
iMftb  flrom  the  Tongweli^raad  into  and  through  TA<»  IIop^ 
gptmni^  and  thence  into  and  through  the  JVbrf  A-a^»r  comer  of 
Domg^tU  ChPe  into  Bom  Chse^  and  back  t  but  thid  was  only 
Mibsequent  to  the  time  of  Mr>  Batkwetrp  hating  purthai^ed  all 
the  clones;  aad  the  deftndant  Cdles^  during  several  years  past^ 
before  his  purdiase  iVom  Mr.  B^kwetl,  had  been  Mr.  Back* 
it>ctt*s  leasee  of  the  three  last-mentioned  closes.  The  plaintitf 
also  endeavoured,  but  unsuccessAiDy)  to  establish  some  in« 
atances  of  interruption  of  the  user  of  the  way  in  dispute  by 
the  occupiers  of  Bom  Close;  he  did  not  shew  that  the  forbid- 
dance  was  acted  on,  nor  did  his  witnesses  say  that  the  road 
through  TohgtDcH  Ch^e  was  the  only  road  to  Bam  Clost^ 
MacdOfioidi  C.  B.,  was  of  opinion  that  the  prescriptive  way  to 
Bam  Close  over  Long  Furlongs  if  ever  it  existed,  was  not  ex* 
tinguished  by  the  mere  unity  of  seisin,  the  defendant's  pre^ 
mises  having  been,  during  all  the  time  of  Mr.  Backwelts  seisiuy 
aubject  to  the  lease,  which  existed  when  he  purchased  them* 
He  had  bought  only  the  reversionary  interest ;  and  to  ex* 
tinguish  a  right  of  way  there  mudt  be  unity  of  enjoyment* 
Sellon^  Serjt.,  for  the  defendant,  contended,  that  on  the  fourth 
plea  there  was  no  matter  of  fact  to  go  to  the  jury ;  it  waa  a 
pure  question  of  law :  but  the  Chief  Baron  left  all  the  ques- 
tiona  to  the  jury,  and  they  found  for  the  defendant  on  all  the 
issues. 

Sellon^  Serjt.,  in  Mkhehnas  term,  I8I3,  obtained  a  rule  nisi 
to  aet  aside  the  verdict  and  have  a  new  trial,  upon  two  grounds ; 
first,  that  there  was  a  misdirection  of  the  learned  Judge ;  and, 
secondly,  that  the  verdict  was  against  evidence. 

Blosstiy  Serjt.,  now  shewed  cause  against  the  rule.  [The 
[  316  ]  Court  expressing  a  decided  opinion  that  the  prescriptive  right 
of  Way  was  extinguished  by  the  unity  of  seisin,  without  ad* 
verting  to  the  unity  of  occupation,  he  abandoned  the  verdict 
on  the  second  and  third  issues.]  The  fourth  plea,  he  said,  was 
terbtaim  translated  fVom  the  plea  in  Duitdtt  v.  Taylor ,  Lutw. 
1487,  where  it  was  demurred  to,  and  held  good :  if  the  defend'* 
ant  had  wished  to  review  the  law  of  that  case,  he  should  hate 
demurred  to  this  plea  3  but,  by  traversing  it,  he  put  in  iaatm 

3  only 
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only  the  fact,  whether  the  defendant  bad,  since  I80I,  the  time        1814. 
of  bis  purchase,  actually  enjoyed  the  way  over  Long  Furlong  to 
Bam  Close  in  manner  alleged;  not  the  question  of  law,  whether 
he  was  entitled  to  it  under  the  circumstances,  as  a  way  of  ne-       Cole8« 
cessity;  and  inasmuch  as  his  replication  admitted  the  continued 
user  of  it  down  to  the  commencement  of  Mr.  BackweWs  unity 
of  possession,  and  that  Mr.  Backwell  had  no  other  way  to  Bam 
Close  but  only  through  the  place  in  which,  during  his  unity  of 
possession,  it  was  not  very  intelligible  bow  be  could  dispute 
the  continuance  of  the  way  after  the  plaintiff  ^s  purchase.    If  it 
were  a  way  of  necessity  before,  it  is  difficult  to  conceive  how  it  > 
was  not  a  way  of  necessity  after  that  alienation  by  Backwell  to 
the  defendant.     In  the  case  in  Lulwj/ch^  Girdler^  in  support  of 
the  demurrer,  cited  the  cases  of  Dell  v.  Babthorpe^  Cro.  EL 
300.,  and  1  Ro.  Ah,  935.  C  pL  8.  &  9.,  (but  those  are  not 
casesof  a  way  of*necessity,  but  of  an  ordinary  way,  the  ex- 
tinguishment of  which  by  unity  of  possession  needs  not  to  be 
questioned,)  and  Ozceri^  121.     But  the  Court  over-ruled  the 
demurrer,  upon  the  ground  that  the  way  pleaded  was  a  way  of 
necessity,  and  that  it  was  for  the  public  weal  that  the  land 
should  not  be  unoccupied.    Lutw.  also  cites  Packer  v.  Wal* 
itead,  2  Sid.  39. 

Sellon,  in  support  of  the  rule.    It  is  impossible  to  maintain 

Ihe  verdict  on  the  fourth  issue.    A  way  of  necessity,  like  all 

other  ways,  is  extinct  by  unity  of  possession.    No  such  way,     [  317  ] 

therefore,  existed  during  Mr.  BackwelCs  simultaneous  seisin. 

^  way  of  necessity  is  a  way  by  grant,  not  indeed  expressed, 

l>ut  implied  :  if  a  vendor  sells  a  close  surrounded,  on  all  sides 

l>Qt  one  with  the  land  of  strangers,  and  on  that  one  side  by 

other  land  of  the  grantor,  and  if  there  be  no  access  to  it  but 

tlirough  such  other  land  of  the  grantor,  and  he  make  no  express 

pant  of  way,  then  by  implication  a  way  of  necessity  through 

^lie  other  land  of  the  grantor  arises;  but  the  right  of  way  only 

'fises  when  there  is  no  other  possible  legal  mode  of  getting  at 

^'^cland.  Pom/ret  v.  Jticroft^  I  Williams* s  SaunderSy  322.  b.n.j 

Jlotclon  V.  Frtarsoriy  8  T.  R.  50.,  and  all  the  other  authorities, 

^tablish  this  point.     If,  therefore,  the  sale  be  made  to  the 

®^ner  of  an  adjoining  close,  inasmuch  as  he  has  another  mode 

^f  access  to  the  land  which  he  purchases,  namely,  from  his  own 

^'ose,  no  way  of  necessity  results  from  that  conveyance:  and  in 

'tich  case,  inasmuch  as  that  which  a  roan  grants  must  be  parcel 

^f  his  own  estate,  and  since  the  vendor  bad  alienated  Long 

Vol.  V.  S  Furlong 
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1S14.  -  futianSg  witfcbut  any  l-eserFation  before  be  Bold  Barn  Closn 
aad  hid  the  ase^iiB  to  satisfy,  out  of  bin  own  adjaeent  closes^ 
Tartgwell  Close  and  The  jffop'groundy  this  resulting  right  of  a 
way  of  necessity,  the  way  over  Long  Furlong  did  not  again 
k'evive  by  reason  of  Itis  suboeqnent  sale  of  Bam  Close.  There 
was  no  feet  on  this  issue  which  ought  to  have  been  left  to  tbe 
jury  ;  it  was  a  question  oflaw^^wbich  Ae  Judge,  who  presided, 
ought  to  hiive  disposed  of  in  fiivonr  of  the  plaintifT,  jrho  wad 
right  in  his  allegation,  that  no  such  way  of  necessity  existed. 
In  Ibis  case  Mr.  BackweU  divided  his  estate  into  lots  suiteUe 
fao  tbe  convenience  of  tbe  puncbasers,  and  exposed  tbem  to  sale 
fcy  tactioili.  Long  Furlong  was  one  lot ;  Bam  Close,  Tang*' 
WeU  Chscy  and  The  Hop-ground,  formed  atiotber  lot :  tbej 
^re  pi^rposely  so  arranged  that  the  rights  of  way  of  tbe  on^ 
[  318  ]  tnigbt  not  interfere  with  the  other,  but  that  the  purchaser  of 
each  lot  might  have  access  to  it  on  one  side  from  a  public  road, 
Md  might  pass  from  one  of  bis  fields  to  another  wkhout  inter- 
fering ^itb  bis  neighbours.  It  was  never  intended  to  sell  with 
Bam  Close  a  right  of  way  over  Long  Furlong ;  nor  Was  any 
boeb  reserved  in  the  conveyance.  Tbe  plaintiff  bought Xo;?^ 
Fmhngy  wliic^  was  tbe  third  tot,  at  the  auction ;  and  it  may  be 
inferred  that  he  gave  the  higher  price  for  it  on  account  of  the 
00BYenien(5e  of  that  arrangement :  the  fourth  lot,  comprehend- 
ing tiie  oth^  tbree  closes,  was  thought  in  at  the  auetioti,  and 
afterwards  aold  to  tiie  defendant  by  private  contract.  The  par* 
tiealars  of  Hha  sale  ex^pressed  no  reservation  of  any  right  of  way 
dvfst  Long  Furlong. 

Heath,  J.  Tbe  way  which  it  is  contended  for  tbe  plaintiff 
Ihkt  ikt  purebaaer  has,  is  through  the  purchaser's  own  land ;-— » 
Iwt  tnpposa  that  Bam  Close  bad  been  bought  by  a  stranger, 
woakd  there  aot  ta  that  case  have  been  a  way  of  necessity  to 
gotoit? 

CHA«(iBlt£,  J.  Th^  plaintiff  has  gone  into  tbe  qtfeation 
a^etbf^  the  vendor  granted  a  way  to  this  field  over  TMg»M 
Cloie  before  tibe  jtiry,  and  they  have  disaffirmed  it :  besides^ 
nothing  of  tfris  history  of  the  auction  was  in  evidence. 

Daxlas,  J.  The  question  on  tlie  issue  is,  whether  tb^rfa 
wire  any -other  way:  the  evidence  on  Ihe  defendant's  side  ia» 
that  there  wAs  no  other  way ;  the  plaintiff  meets  that  by  evi« 
deik:e  that  there  ia  another  way,  tboc^h  n6t  quite  ^o  tmtn- 
riienrt,  and  the  jtftyhde^e  bad  it  befbre  fh^tn,  tftid  ^hate  disaf* 
firmed  the  exi&Stence  of  ^ny  other  "way.  ^ 

Rule  disobarged. 
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CioFT  and  Aaother  r.  Johnson  and  Another,  Bail  of  Jones.        Fa.u 


PELLy  Serjt.,  had  on  a  former  day  in  this  term  obt^ned  JJ» ^^*^21Liii 
a  rule  nisi  to  set  aside  this  judgment  against  the  biail,  and  payable  by 
the  execution  thereon  issued  and  executed,  with  costs,  upon  aofi  i^tponior 
the  ground  that  the  bail  were  discharged  by  the  plaintiff  hav-  ^y^SS^f 
in^  accepted,  without  their  consent,  a  cognovit  from  the  plain-  ^^^f^^ 
tiffin  the  original  action,  for  the  payment  of  the  debt  and  costs  when  the  piaiin 
by  iDstalmenU.  dKi;C 

Manhallj  Seijt.,  shewed  cause,  upon  the  general  principle,  Jiewlajii^^^^ 
that  the  acceptance  of  a  cognovit  is  no  discbarge  of  the  bail.        £!||,^°'  ^^f 

The  Court  enquired  whether  judgment  could  have  been  had  cfami^. 
in  the  original  action,  and  execution  issued,  before  the  time 
fixed  for  payment  of  the  latest  instalment ;  and,  finding  that 
^ch  was  the  case,  they  mide  the 

Rule  absolute. 
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fcsD  and  Others,  Assignees  of  W.  Cooper,  r.  G.  Cooper. 


[  5^0  J 

FA,\. 


ITAVGHAN^  Serjt.,  had  on  a  former  day  obtained  a  rule  Arecofjoizance 
F  nin  to  set  aside  the  writ  of  fieri  facias,  and  execution  had  fl^l^^"" 
tittreon,  upon  the  ground  that  the  execution  was  levied  in  than doabietbe 
li^colmhire  on  the  £dof  December ;  and  that,  at  an  earlier  by thejodgment 
hmr  on  the  same  day,  the  plaintiff  was  served  with  an  allow-  the  ejL!^aHoD. 
aoeeof  a  writ  of  error,  and  that  bail  in  error  were  put  in  on  ^tiinotperaU 
tk  4th  of  Z>^rei7tAer,  and  notice  thereof  served  on  the  same  the  baii-piece 

J  y  '  to  be  amended 

«•/•  ^  by  enlarcioic 

Shepherdy  Solicitor  General,  shewed  cause,  upon  the  ground  oiSeTto  de/e! 
thit  the  verdict  obtained  was  for  1389/.;  and  the  recognizance  ^"w^^**- 
4>f  bail  in  error  was  in  2600/.  only,  instead  of  S778/.,  the  double 
40r the  judgment,  as  it  ought  to  have  been. 

Vmtghany  io  support  of  the  rule,  prayed  that  he  might  be 
|iermitted  to  aaaend  this  misprision  in  the  bail  piece,  and  that 
a  mifht  opecttte-M  a  supersedeas. 

S  2  TAe 


IO 
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1814.  The  Court  refused  the  amendment ;  and  held  that  bail  in 

'TT  less  sum  than  the  statute  required  was  equivalent  to  no  ba 

^^  at  all^  as  to  the  purpose  of  staying  execution,  and 

CooP£B.  Discharged  the  rule. 


[  321  ] 
.^  ^  DoE^  on  the  demises  of  Christopher  Parkin  and  James 

Wilkinson,  v.  Parkin. 


Devise  of  aU  flT^HIS  ejectment  was  brought  to  recover,  amongst  othc 
in  7..  and  JL  premises  in  Thurgdland^  in  the  county  of  York^  the  Ton 

copation'^l^e  ^^^^  tnn^  and  nine  acres  of  land.  Upon  the  trial  before  TAomp 
^raamln^^  50«,  B.  Bt  the  York  spring  assizes,  1813,  a  verdict  was  foun 
7.,ofwhi(^  for  the  plaintiff  for  all  the  premises  in  the  declaration,  subjecl 
oDWone:  as  to  the  Tontine  Inn  and  the  nine  acres  of  land,  to  a  case 

Jtetoii!?p2l?'  which  stated  that  ''  Joseph  Parkin,  by  will  of  1st  February 
bjf  the  devise.     jgOO,  devised  all  his  messuages,  tenements,  lands,  ground! 

hereditaments,  and  premises  situate  at  or  in  the  township  c 
Thurgolandj  in  the  parish  of  Silkstone,  and  county  of  Yorl 
and  then  in  his  own  occupation,  with  the  appurtenances,  unt 
the  plaintiff's  lessor,  Wilkinson,  to  hold  to  Wilkinson,  his  ez€ 
cutors,  administrators,  and  assigns,  from  and  immediately  afte 
the  testator's  decease,  for  a  term  of  five  hundred  years,  sm 
waste,  upon  the  trusts  thereinafter  declared ;  and  after  the  dc 
termination  thereof,  and  in  the  mean  time  subject  thereto,  h 
devised  all  and  every  his  said  messuages,  tenements,  closa 
lands,  hereditaments,  and  premises,  situate  at  or  in  ThurgQ 
/ait(/ aforesaid,  with  the  appurtenances,  unto  his  son,  (the  plain 
tiff's  lessor)  Christopher  Parkin,  his  heirs  and  assigns  for  ever 
and  in  case  of  his  death  before  he  attained  the  age  of  twenty 
one  years,  without  lawftil  issue,  then  the  testator  devised  tb 
said  last-mentioned  hereditaments  and  premises  unto  an* 
equally  amongst  the  survivors  or  survivor  of  all  the  testator' 
sons  and  daughters,  share  and  share  alike,  to  hold  to  then 
their  heirs  and  assigns  for  ever,  as  tenants  in  common."  Ab 
the  testator  further  bequeathed  to  his  son,  Christopher  Parkb 
^^  all  and  every  the  cattle,  stock,  quick  and  dead,  and  ioiph 
[  332  j  -inents  of  husbandry,  crops  of  corn,  corn  growing  or  in  tfa 
straW;  and  all  other  his  personal  effects  whatsoever^  whic 

ahool 
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dould  at  the  time  of  bis  death  happen  to  be  in,  upon,  or  be- 
longing to  his  said  estate  and  premises,  at  or  in  Thurgoland 
aforesaid,  then  in  his  own  occupation."  The  defendant, 
Parkin^  was  the  testator's  eldest  son.  The  testator,  at  the 
time  of  making  his  will,  was  seised  in  fee  of  a  messuage  and 
five  acres  of  land  called  Spring  Houscj  for  which  the  jury 
found  an  absolute  verdict  for  the  plaintiff,  they  having  found 
that  such  premises  were  in  the  occupation  of  the  testator  at  the 
time  of  making  his  will ;  and  the  testator  was  also  at  the  tinie 
of  Biaking  his  will  seised  in  fee  of  the  said  inn  called  the  Ton* 
^,  and  nine  acres  of  land  ;  but  which  inn  called  the  Tontine^ 
and  nine  acres  of  land,  at  the  time  of  making  his  will  were  not 
in  his  own  occupation.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  were  entitled  to  recover  the 
iaa  called  the  Toniine  and  the  nine  acres  of  land  ;  and  the  ver- 
dict was  to  be  entered  accordingly. 

CojJeyy  Seijt.,  for  the  plaintiff  contended  that  the  premises 
ia  dispute  either  were  comprised  in  the  term  of  five  hundred 
years  devised  to  Wilkinson^  or  at  all  events  passed  by  the  de« 
▼i«e  to  Christopher  Parkin.  The  words  *^  now  in  my  occu- 
pation" are  not  to  be  taken  as  descriptive,  and  therefore  re- 
strictive of  the  generality  of  the  words  of  the  devise  :  the  evi- 
dence of  the  Atate  of  the  lessor's  property  renders  that  construc- 
tion impossible.  Effect  must  be  given  to  all  the  words :  he 
davises  a//  his  messuages  ;  and,  unless  the  Court  can  substitute 
taiuage  for  messuages,  they  cannot  adhere  to  the  restrictive 
description.  Instances  where  the  largeness  of  the  devise  has 
haen  held  to  prevail  over  the  apparent  restriction  imposed  by 
subsequent  description  are,  1  BuUL  \  17.  Merrell  v.  Nichols. 
"file  testator  having  a  moiety  of  lands  in  Essex^  and  a  moiety  of 
Isads  in  Kentj  ^^  as  to  his  moieties,  he  devised  all  his  moieties 
^  KaU  unto  Thomas  Bearblockf'**  and  made  no  mention  of 
baoiety  in  Essex  ;  and  the  Court  held  that  as  well  the  moiety 
^ Essex  as  that  in  Kent  passed  by  this  devise.  So  SL  John  v. 
7^  Bishop  of  Winton^  Cowp.  94.  Devise  of  ^^  all  my  advow- 
*0Q8,  lands,  &c.,and  real  estate  whatever,  situate  in  the  county 
^Bants^  for  the  purchase  whereof  I  have  already  contracted 
^  agreed.'*  The  testator  had  before  his  will  made  taken  a 
^veyaoce  of  the  advowson  of  MotUsfmty  in  HaniSy  and  had 
^tracted  for  the  purchase  of  the  advowson  of  Abbotts  Ann. 
'The  Court  of  King's  Bench  thought  that  the  plurality  of  the 
^vowaoDS  was  not  restricted  by  the  circumstance  that  one  of 
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,1S14»  thtitn  had  ceased  to  rest  in  contract.  Ill  the  saqne  casd,  indeed, 
8  BL  Rep.  933.,  thin  Court  thought  otherwise ;  but  Smt/thcy 
C.  B.,  was  of  opinion  with  the  Court  of  King^^s  Bench,  and  the 
House  of  Lords  affirmed  the  judgment  of  that  Court,  7  Bt6. 
P.  a  353.  This  is  not  a  gift  of  "  all  such,"  or  "  so  many" 
of  my  messuages  as  are  now  in  my  occupHtioa,  but  ^^  all  my 
inessuages ;"  and  this  word  all  must  be  rejected  if  the  derise 
^  is  limited  to  what  was  in  his  own  occupation,  for  be  occupied 

only  oile.  But  if  not  included  in  the  term  devised  to  Wilkin* 
ton^  yet  it  passes  by  the  devise  to  C  Parkin^  of  all  hb  9aid 
messuages  in  Tlmrgolandj  for  the  Word  said  is  not  necessarily 
testrictire ;  and  bis  use  of  the  words  *^  last  mentioned"  in  the 
third  derise  ovei^  in  case  of  the  death  of  C.  Parkin  under 
twenty-one,  cobfirms  this  interpretation.  Boocher  t.  San^wrd, 
Cro.  El.  ri3.  The  testator  having  a  house  and  six  icres  of 
land  in  Eblej/^  occupied  for  silcty  years  with  other  lands  not  ikt 
Ebltyj  devised  ^  the  tenement  with  the  appurtenances  wherein 
H.  B.  dwell^h  in  Ebley :"  and  it  was  held  that  all  the  knds 
passed  by  it.  [^Heath^  J.  The  land  passed  as  beings  though  not 
strictly  appurtenant,  connected  with  the  house :  but  tf'ights  not 

[  3^  ]  in  Ebley  might  appertain  to  a  house  in  Ebley  >•  thereibre^  the 
-  ease  is  not  applicable.]  Vicars  choral  of  lAichfieU  v»  Ayret^ 
W.  Jon.  435.  Debt  for  subtraction  of  the  tithes  of  one  faun* 
dred  ritnd  forty  actes  of  land  in  Chesterton^  due  to  the  piaintifis 
under  a  grant  of  the  tythes  of  th^  rectory,  all  which  Were  lately 
in  the  tenure  of  Marj^arei  Pekoe^  widow :  the  tythes  of  these 
one  hundred  and  forty  acres  were  never  in  her  occupation ;  y^ 
the  Court  held  that  they  passed  by  the  grant ;  and  these  words 
were  no  restriction  of  the  grant,  but  a  mere  aflSrmation  of  the 
parties.  In  the  principal  case,  too,  it  is  but  an  additioaal  de- 
ecription,  and  now  in  my  occupation. 

The  Court  observed,  that  BL  reports  th^t  in  SL  John  v.  Tke^ 
Bishop  of  Winiony  the  other  three  Barons  concurred  #tlli  tbte^ 
Court  of  Cotiimon  Pleas,  which  opinion  ^s  also  strongly  sup-- 
ported  by  VorA  Apsle^y  Chancellor,  and  Lord  Camden^  th^ 
only  two  law-lor&  who  were  present  in  the  House  of  Peers^ 
and  it  was  afterwards  proposed  to  re*hear  it ;  therefore,  the  au-* 
thority  of  tfiat  ease  was  not  of  much  weight :  they  stopped 

Vaughan^  S^rjt.,  who  was  to  have  ai^uad  for  the  heijr  at  law  ; 
ani  held  tbat  the  words  were  clearly  restrictive 

Judgtieat  for  the  defendant 
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MeXDEZ  V.  BitipGBS.  Ftb'^ 

0 

THIS  was  an  action  upon  the  case  brouglit  against  t|i^  AAcriff^ 
sheriff:  the  first  count  was  for  an  escape^  the  secopd  for  WMd.ttdoQ 
not  arresting.    Upon  the  trial  of  this  cause  before  Lord  Ellenr  SS Vil!?^ 
borough^  C.  J.,  the  officer  who  was  called  for  thf|  plaintiff  to  J^SJJ;^ 
prove  the  delivery  of  the  writ  to  the  sheriff,  sind  the  esc^p^f  wedfcraa 
stated  that  the  arrest  was  made,  and  that  the  sheriff  actually  ^^Slhe  wmOd 
did  take  a  bail-bond,  and  the  bail-bond  was  produced.    The  ^^iw^ 
plaintiff  proved  that,  upon  inquiry  made  at  the  sheriff's  ot  •^^g^  •■ 
fice  for  the  bail-bond,  in  order  to  take  an  assignment  of  it, 
a  derk  in  the  office  had  returned  for  answer  that  there  waa 
DO  bail-bond ;  relying  upon  which  information,  the  plfiiatiff 
hroogbt  this  action.    Lord  Ellenborough  thought  that,  although 
a  clerk  in  the  office  chose  to  tell  an  untruth  respecting  the 
l)ail*bond,  whether  that  might  or  might  not  afford  a  ground 
for  a  different  form  of  action  against  the  sheriff,  it  certainly 
would  not  enable  the  plaintiff  to  maintain  the  present  action ; 
and  be  directed  a  nonsuit, 

Beitj  Serjt.,  in  the  last  term  had  obtained  a  rule  nisi  tp  set 
9Ade  the  nonsuit  and  have  a  new  trial,  upon  the  ground  that 
Ae  defendant  was  estopped  by  his  statement  that  he  had  taken 
DO  bail-bond,  from  afterwards  contending  the  contrary. 

Skepkerdf  Solicitor-General,  now  shewed  cause,  and  Vaughan^ 
^ijt.,  endeavoured  to  support  the  rule. 

Heath,  J.  The  plaintiff  might  have  recovered  on  a  count 
for  not  assigning  the  bail-bond. 

Dallas,  J.    The  plaintiff  ought  to  h^ve  brought  an  action      [  326  ]     ^ 
for  not  assigning  the  bail-bond,  with  a  count  for  an  escape,  iii 
^^  it  should  turii  out  that  he  had  not  taken  one. 

Rule  dischargedf 
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Fd.%.  Jayxe  r.  Prick. 

Proof  of  pooci*  f  I  iHIS  was  a  writ  of  right,  brought  to  recover  a  toft  and 
and  pornmocy  J-  five  acres  oFmeadow  and  pasture  in  Shirehampton.  The 
prtaajkd?  "  demandant  counted  upon  the  seisin  of  Ann  Jaj/ne^  widow,  his 
2ui?itof2^rf  grandmother,  and  that  from  her  the  riijht  descended  to  Wm. 
the  iienon  Jaynt^  her  son  and  heir,  and  that  from  IVm.  Jat/ne^  the  son 
^Botpiuofof  And  heir  of  ^;?ii,  the  right  descended  to  the  demandant,  who 
wbSyuwit'  ^^^  demanded,  as  son  and  heir  of  TVm.  Jaj/ne^  the  son  and 
SmT^^^^Si*  heir  of  Ann.  The  tenant  joined  the  mise  on  the  mere  right, 
aiooand  heir  Upon  the  trial  ofthecauseatthe£r/ot/ce5/er8ummer  assizes,  181^, 
knew  the  fact,  before  hayley^  J.,  the  pedigree  was  proved  as  averred.  John 
elSe^ethar'  Joywe,  the  youngest  son  otAnnJayne^  proved  ih^iiAnnJaync 
**»«fi«Jposr  was,  in  her  lifetime,  for  many  years  in  possession  of  the  pre- 
apartictilar  mises ;  and  that  she  afterwards  let  them  to  her  son  Wm,  JaynCy 
^'  deceased,  who  paid  rent  for  them  until  her  death.     She  had 

been  dead  forty-two  years,  since  which  time  her  son  William 
never  had  had  possession  :  but  after  her  decease  her  daughter, 
Elizabeth  Price,  who  was  younger  than  her  son  William^  re- 
ceived the  rents  of  the  premises  during  her  life,  which  was  for 
'  fourteen  or  fifteen  years.  She  was  dead  ;  and  the  tenant,  her 
grandson,  was  now  in  posf^ession  of  the  premises,  her  son  Jf7/- 
liam  Price,  the  tenants'  father,  having  died  in  the  life-time  of 
Elizabeth  Price.  The  demandant  and  his  father  had  for  many 
[  327  ]  years  lived  in  the  parish  of  St.  George^s,  Somerset,  within  six 
or  seven  miles  of  the  land.  Bayley,  J.,  left  it  to  the  jury  to 
consider,  whether  they  were  satisfied  that  Ann  Jayne  was  ever 
seised  in  fee  :  no  title  deeds  were  shewn  ;  her  occupying  the 
land,  and  letting  it  to  her  son,  did  not  necessarily  import  a 
seisin  in  fee.  They  might  have  been  derived  out  of  some 
lesser  estate.  There  might  be  a  title  by  which  she  held  the 
premises  under  some  will  or  deed  which  did  not  appear,  pos« 
sibly  a  will  of  the  deceased  husband  of  Ann  Jayne:  if  the  will  - 
concerned  land  only,  it  was  very  probable  that  it  would  not 
be  registered.  William,  the  son  of  Ann  Jayne,  might  pro- 
bably know  something  of  the  title,  and  that  would  account  for" 
his  permitting  his  sister  to  occupy  the  land,  which  it  was  im-* 
probable  that  he  should  do,  living  so  n^r  to  the  premises  a» 

he 
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lie  did,  if  they  had  descended  to  himself  in  fee.  The  jury 
(hereupon  found  that  there  was  no  seisin  in  fee  of  Ann  Jai/ne^ 
and  gave  their  verdict  for  the  tenant. 

S/if/jAcrrf,  Serjt.,  in  Michaelmas  term,  1813,  moved  to  set 
aside  the  verdict,  and  have  a  new  trial,  upon  the  ground  of  a 
misdirection  of  the  learned  Judge,  for  that  the  pernancy  of  the 
rents  and  profits  was  primd  facie  evidence  of  the  seisin  in  fee 
^^Ann  Jayne  ;  and  no  evidence  had  been  adduced  to  rebut  it. 
If  possession  for  any  number  of  years  less  than  sixty  was  to 
be  left  to  a  jury  as  evidence  of  a  conveyance  or  title,  there 
would  be  altogether  an  end  of  the  remedy  by  writ  of  right ;  for 
after  twenty  years*  possession  a  conveyance  would  always  be 
presumed.     The  Court  granted  a  rule  nisi. 

Vaughanf  Serjt.,  (Lensy  Serjt.,  being  indisposed,)  shewed 
cause  against  this  rule. 

Shepherd^  Solicitor  General,  endeavoured  to  support  the 
fole,  on  the  principle  that  possession  is  evidence  of  seisin  in 
fce,  and  that  the  presumption  is  in  favour  of  the  fee,  and  not 
of  any  less  estate.  It  might,  indeed,  be  rebutted ;  but  in  this 
caiie  there  were  no  deeds  produced  to  rebut  it. 

Heath,  J.  Nothing  can  be  clearer  than  this :  a  presump- 
tion may  be  rebutted  by  a  contrary  and  stronger  presumption. 
In  this  case  the  contrary  presumption,  arising  from  the  circum- 
^nces,  is  much  stronger  than  the  presumption  of  the  seisin 
10  fee.  The  direction  of  the  learned  Judge  was  perfectly 
dear  and  right. 

Cham B RE,  J.  It  would  make  writs  of  right  the  most  mi»- 
cbievoQs  proceedings  in  the  world,  if  this  doctrine  could  pre- 
^il,  that  because  a  simple  possession  is  shewn  to  have  existed 
fcrty  years  ago,  without  any  account  of  the  title,  all  the  suc- 
^^ing  adverse  possession  shall  therefore  be  put  out  of  consi- 
^tion.  The  counsel  for  the  demandant  mistakes  the  nature 
of  the  evidence  of  the  seisin  of  Ann  Jaynei  he  argues  as  if  her 
P^s^ession  were  conclusive  evidence  of  her  seisin,  unless  the 
^trary  can  be  shewn  by  the  production  of  deeds.  But  the 
^^  is  not  so ; — and  where  is  the  stronger  presumption  in  this 
^M?    tt  very  &r  preponderates  in  favour  of  the  tenant. 

Dallas,  J.,  concurring, 

The  rule  was  discharged. 
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/v*.  4.  Efpurth  v.  Smith. 


fJtk^^'^  ^  FTIHIS  was  an  action  upon  a  policy  of  insurance  upon  goc3 

oDuciiiega*  •    JL    at  and  from  Khiel  in  Denmark^  to  UverpooL    The  ftTi 

ortioQofSieinI  h&cl  a  British  licence,  dated  the  2lsi  of  September^  1813,  fl 

Sf^tfS'the  ^^^  months :  she  had  first  been  delayed  by  the  necessity 

tiaespecified    repairing,  but  she  bad  her  cargo  shipped  in  the  course  of  it 

has  expired,  if  month  of  October;  the  frost,  however,  setting  in  early  and  b^ 

cuned  ^tyw-  V6re,  she  WES  compelled  to  winter  in  her  port  of  loading.   Sb 

c^^*  "*"    ultimately  sailed  on  the  19th  of  February ^  near  a  month  afW 

YTbcUirr  the  the  expiration  of  the  licence.    Upon  the  trial  of  the  cause  Ip» 

tectod  com-      fore  MonsfieUy  C.  J.,  at  Guildhall^  at  the  sittings  after  TritM 

Sireiu^  ez-       term  1813,  it  was  objected  that  the  voyage  was  not  protects 

yUed,  or  be-    by  this  licence.    Mansfield,  C.  J.,  left  it  to  the  jury,  wheth^ 

the  vessel  sailed  as  soon  as  she  could,  and  was  necessarily  d 

layed  for  repairs,  and  by  the  frost :  upon  which  points  the  jiv 

found  a  verdict  for  the  Plaintifi^,  subject  to  the  question  wfc 

ther  the  licence  extended  to  a  case  of  unavoidable  delay ;  & 

Lens^  Serjt.,  in  Michaelmas  term,  had  obtained  a  rule  nism 

set  aside  the  verdict,  and  enter  a  nonsuit ;  observing,  that  t 

shortness  of  the  distance,  Khiel^  not  being  above  a  fortnigii 

sail,  rendered  it  an  instance  of  inexcusable  negligence  in  i 

owner^  that  be  had  not  procured  a  new  licence  previous  to  i 

sailing  of  the  ship.    He  also  moved  upon  the  ground  of  st 

prize,  and  suppression  of  the  ship's  papers. 

Shepherdy  Solicitor-General,  now  shewed  cause :  he  observe 

as  to  the  first  point,  that  all  the  courts  had  now  held,  tim 

where  vessels  are  detained  by  inevitable  necessity,  they  may  st  i 

[  330  }    liave  the  benefit  of  the  licence.    Groning  v.  CrockeU^  3  Cam 

83.     ^chroeder  v.  Vaux,  15  East,  52. 

Vaughan,  Serjt.,  in  support  of  the  rule,  drew  a  distinctic 
between  the  cases  where  the  licence  expired  pending  the  ?o: 
age,  and  those  where  the  licence  expired  before  the  voya| 
commenced ;  contending  that,  in  the  latterj  the  vpyage  was  n- 
protected. 

Per  Curiam.     The  distinction  is  immaterial  ;    the  san 
principle  of  inevitable  necessity  extends  to  the  one  case  as 
the  other.    The  point  is  settled  by  manj  cases.    We  are  s 
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of  opinion  there  ought  to  be  no  new  trial.  The  evidence  is 
▼ery  satiK^actory  that  the  vessel  was  prevented  from  sailing 
by  the  frost. 

As  to  the  other  points,  the  Court  held  upon  the  facts, 
which  appeared  in  evidence,  that  there  was  no  ground  for  a 
new  triaL 

Rule  discharged. 
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Topping  v.  Fuge  and  Ingram. 

HIS  was  an  action  of  replevin.  The  plaintiff  sued  out  a 
writ  of  poaej  and  served  a  summons  on  one  of  the  de- 
nts upon  the  Sd  of  February j  1813 :  the  defendant,  cob- 
iviiig  that  proceedings  by  summons,  and  distringas  in  reple- 
Sb,  bs  well  as  in  other  actions,  were  regulated  by  the  statute 
1  Geo.  S.  c.  lS4r.  gave  him  notice  that  his  summons  was  irre- 
ular,  and  that  if  he  took  any  further  proceedings  thereon  a 
otioo  would  be  made  to  set  them  aside.  The  plaintiff,  how- 
ver,  upon  *the  ISth  of  Juncj  entered  an  appearance  for  the 
fendants,  and  afterwards  signed  an  interlocutory  judgment, 
he  plaintiff  having  given  notice  to  the  defendants  of  execut- 
jug  a  writ  of  inquiry,  Shepherd^  Solicitor-General,  had  on  a 
r  day  in  this  term  obtained  a  rule  nisi  to  set  aside  the 
odgment  for  irregularity,  upon  three  grounds : — 1.  That  the 
tote  51  Geo.  S.  c.  124.  s.  8.,  authorizing  the  plaintiff  to  en- 
B  common  appearance  for  the  defendant,  does  not  extend 
^o  actions  of  replevin.  2.  That,  if  it  does,  yet  the  statute 
-BNikes  it  a  condition  precedent,  that  there  should  be  written 
nnder  the  summons  the  English  notice  given  by  that  act 
Andy  3.  That  there  should  be  an  affidavit  of  the  service  of  the 
SOBBIOBS,  with  such  an  English  notice  there  under-written; 
Beitbor  of  which  requisites  had  been  complied  with  in  this 


F^4. 


IfaplaiBlif; 
baTiog  icrved 
an  Irregular 
pfx>ce«v  the  de- 
feodaat  gives 
him  DoUce  of 
die  irregula- 
rity,  andthaiif 
be  proceed! 
thereeo  Uie  de- 
fendant will 
move  to  set 
aside  the  pro- 
ceedings, this 
isaneiceptkni 
to  the  ordinary 
rule,  that  the 
party  applying 
to  let  aside  Ir* 
regular  pro- 
CMdings  mint 
come  before 
the  other  party 
has  taken  any 
further  step  io 
the  cause. 

[  ♦331  ] 


VintghuMj  Seijt.,  now  shewed  cause  against  this  rule :  find- 
iflg  Ibat  be  could  not  auatain  the  process  as  regular,  he  resorted 
Io  the  ground  that  the  defendants  had  waived  all  irregularitiea 
by  not  coming  to  rectify  them  in  the  first  instance,  having  lain 
by  Bad  pBnaitted  the  plaintiff  to  proceed.    Downes  v.  Wither* 

?  ingiottf 


331  GASES  IN  HILARY  TERM 


Topping 


1814.       ingion,  anle^  li.  243.     Harris  v.  Multeity  anicj  i.  59.    The  ir- 
regularity was  in  the  summons  siied  out  on  the  3d  of  Febru* 
^  ary :  on  the  Ath  of  Ftbruari/y  the  defendants  took  out  a  aum- 

FuGE.       mons  for  going  before  the  prothonotary  for  the  same  purpose  ; 
they  are,  therefore,  too  late  to  make  this  application. 

Shepherdy  in  support  of  the  rule.  It  would  have  put  the 
plaintiff  to  an  unnecessary  expence  if  the  defendant  had,  ia 
the  first  instance,  loaded  him  with  the  costs  of  a  rule  to  set 
aside  the  proceedings.  The  defendants  did  what  was  sufficient 
in  giving  notice  of  the  irregularity,  and  apprising  the  plaintiflT 
that,  if  he  took  further  proceedings,  an  application  would  be 
made  to  set  them  aside :  it  is,  therefore,  by  his  own  fault  that 
[332  ]  he  is  put  to  the  expence  of  answering  this  rule.  Secondly,  the 
matter  complained  of  is  not  the  irregularity  of  the  summons, 
which  might  be  passed  over  as  a  nullity  ;  but  that  the  plaintifl^ 
relying  on  that  irregular  process,  have  entered  an  appearance 
for  the  avowant,  without  observing  the  requisites  of  the  statute. 
It  was  impossible  for  the  defendant  to  make  this  application  in 
Michaelmas  term^  because  the  plaintiff  delivered  this  notice  of 
executing  a  writ  of  inquiry  to  one  of  the  defendants  in  person, 
although  they  had  an  attorney,  and  gave  it  so  late  in  the  term 
that  the  motion  could  not  be  made  within  the  term  :  but  the 
earliest  notice  had  been  given  by  the  defendants  of  their 
intention  to  make  this  motion  ;  the  plaintiff,  nevertheless,  bad 
afterwards  proceeded  to  execute  his  writ  of  inquiry  in  the 
vacation. 

Heath,  J.,  The  Court  is  of  opinion  that  the  irregularity  is 
not  waived,  and  that  the  judgment  must  be  set  aside. 

CiiAMBRE,  J.,  adverted  to  the  artifice  of  the  plaintiff  in 
delivering  the  notice  of  the  writ  of  inquiry  to  one  of  the  de- 
fendants in  person,  when  they  had  an  attorney  in  the  cause,  by 
which  they  were  prevented  from  making  an  application  to  the 
Court  in  that  term. 

Dallas,  J.  The  defendants*  proceeding  is  perfectly  right : 
they  discover  an  irregularity,  and  give  the  plaintiff  notice  that 
it  is  such,  and  that  if  the  plaintiff  will  stop  here,  to  save  ex« 
pense,  the  defendants  will  not  move  the  Court ;  the  plaintiff 
takes  a  proceeding  behind  the  defendants*  backs;  and  then  when 
they  come  to  set  it  aside,  contends  that  they  have  waived  the 
irregularity.  The  plaintiff  has  brought  all  this  expense  on 
himself  by  his  own  fault. 

Rule  abeolute. 
Paxmcb 
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Phince  and  Others  v.  Nicholson,  Executor  of  Nicholson.       jm,  5.  . 

THE  plaintiflf  declared  for  goods  sold  and  delivered  to  the     ^  P'^  F"^ 
testator,  money  lent  to  him,  money  paid  for  him,  and  nn^majbe"^ 
upon  an  account  stated  with  him.    The  defendant  first  pleaded  ^ISf,*iiSotjh 
the  general  issue ;  and  afterwards  on  Saturday/  next,  after  eight  ^*'*|J"*,'^ 
days  of  Saini  Martin^  in  Michaelmas  term,  pleaded  that  the  in  baok  since 
phintifls  ought  not  further  to  maintain  their  aforesaid  action,  nuance.  ^°^ 
because  SaraA  Newman^  after  the  death  of  the  testator,  to  wit,  ^^^y  ^^^ 
in  that  same  term,  by  bill,  without  the  writ  of  our  lord  the  now  davit  which  re- 

».  ;•  -  ...      fen  to  the  plea, 

'mg,  had  impleaded  the  defendant  as  executor  as  aforesaid,  in  and  the  pica  it 
the  court  of  our  lord  the  king,  before  the  king  himself,  at  the  ^dwfUit 
f^ettminster,  in  the  county  of  Middlesex^  in  a  certain  plea  of  JHfj^S'JJjj  ,^ 
debt,  for  the  sum  of  S500/.,  for  money  borrowed  by  the  testator  Ji»"y  «ntiUed 
from  the  said  Sarah  Newman,  in  his  life-time,  and  due  and     itisnotdit. 
<>wiDg  at  the  time  of  his  death,  and  that  such  proceedings  were  th^Jiuiile  at 
thereupon  bad  in  the  said  Court  in  the  said  plea;  that  the  said  fJS'a^pki'*' 
^oA  JViraDiTiaii  afterwards,  and  after  the  last  continuance  in  pleaded  p«M 
this  cause)  to  wit,  on  the  same  day,  by  the  consideration  and  nuance. 
judgment  of  the  said  Court,  recovered  against  the  defendant, 
^  executor  as  aforesaid,  her  said  debt  of  2500/.,  and  also  SOj., 
^hich,  by  the  same  Court,  were  adjudged  to  the  said  Sarak 
^cumuuip  for  her  damages;  which  she  had  sustained  as  well  on 
^^ccasion  of  the  detaining  of  that  debt  as  for  the  costs  and 
^^1^  by  her  about  her  suit  in  that  behalf  expended ;  where- 
of the  defendant  was  convicted,  as  by  the  record  and  proceed- 
^'^s  thereof  remaining  in  the  said  Court  of  our  said  lord  the 
'^^,  before  the  king  himself,  at   JVcslminster  aforesaid,  more 
'■Ally  appeared ;  which  said  judgment,  so  liad  and  obtained  as  .    [  ^34  } 
^^resaid,  still  remained  in  ,full  force  and  ciTect ;  not  in  any 
*^a«e  reversed,  annulled,,  discharged,  or  satisfied.    The  plea 
Pf^oceeded,  in  like  manner,  to  set  out  tivo  other  judgments  re- 
^^^ered  by  other  plaintifip  against  the  defendant,  as  executor ; 
?|?d  then  the  defeudantpleaded  plene  administravit  prosier  1300/. 
^^18  plea  was  accompanied  by  an  affidavit,  not  entitled  in  any 
^^^^,  stating,  that  the  three  several  judgments  mentioned  in 
^^  plea  annexed  were  signed  on  the   20th  November,-  and 
to  jtbe  best  of  the  deponent's  belief  and  knowledge,  the 

residue 


u»»,,* 
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18141        residue  of  the  same  was  true  in  substance  and  in  fkct.     The 
r  plea  was  not  signed  by  a  Serjeant;  and  the  plaintiff  did  not  re- 

^^  ply  to  it,  nor  take  it  out  of  the  office,  but  carried  down  the  re- 

NicuoLSON.  cord  to  be  tried  on  the  issue  joined.  Upcm  the^  trial  of  the  cause 
at  Guildhall^  at  a  sittings  in  Mitliarhnas  term,  1813,  before 
Mansfield^  C.  J.,  Shepherd^  Serjt.,  ol>jected  to  the  plea  pleaded 
in  bank,  puis  darrein  continuance^  on  several  grounds :  6rBt) 
that  it  was  a  nallity,  not  being  signed  by  a  serjeaot ;  which 
objection  being  allowed,  the  defendant  pleaded  it  again  at  nisi 
prius^  with  a  Serjeant's  signiEiture.  Shepherd  then  objected  that^ 
th^  special  memorandom  being  altered  to  the  day  of  the  sit- 
tings, the  plea  could  not  be  receiired  at  nisi  priusj  because  the 
defendant  had  had  an  opportunity  of  pleading  it  in  bank,  and 
had  omitted  it.  Thirdly,  Shepherd  objected,  that  it  could  not 
be  received  without  an  affidavit  of  its  truth*  The  defendant 
then  put  in  an  affidavit  of  the  truth  of  the  plea  ;  but  Shepherd 
objected  to  its  insufficiency,  because  it  was  not  entitled  in  any 
Court :  the  defendant  then  withdrew  his  affidavit ;  and,  having 
entitled  it  in  this  Court,  re-swore  it.  The  cause  went  to  the 
jury,  who  found  a  verdict  for  the  plaintiff. 
[  US  ]  Best,  Serjt.,  had,  in  Michaelmns  term,  obtained  a  rule  nist 

to  set  aside  the  verdict,  and  have  a  new  trial ;  and  that  the 
plea  pleaded  at  the  trial  might  be  allowed  as  a  good  plea, 
and  that  the  plaintiff  might  pay  the  costs  of  the  trial  and  ap* 
plication. 

Shepherd  and  Pe//,  Serjts.,  shewed  cause :  they  objected  that 
the  plea  puis  darrein  continuance  was  still  a  nullity,  for  several 
reasons ;  first,  because  the  defendant,  having  lost  an  oppor* 
tunity  to  plead  it  in  bank,  could  not  afterwards  plead  it  at  nid 
prius;  secondly,  that  the  afffidavit  whidi  verified  the  plea,  re* 
quired  a  new  stamp  when  it  was  re-sworn  ;  and  being  Mlegal 
and  null  without  it,  the  plea  could  not  be  received.  The  staaip 
acts  impose  a  penalty  for  uaing  for  an  affidavit  the  same  stamped 
paper  which  has  before  been  nsed,  unleas  it  has  been  re-st^mped* 
The  moment  that  an  affidavit  has  been  once  exhibited  to  any 
Court,  the  stamp  is  exhausted ;  the  paper  cannot  be  taken  off 
the  files  of  the  Court  to  pnt  a  new  affidavit  on  it  without  a  new 
stamp  ;  thirdly,  the  affidavit  Ofiglit  to  lie  specially  entitled  in 
the  cause ;  the  words  of  reference  to  ^le  plea,  as  annexed,  are 
insufficient ;  every  affidavit  in  Hie  body  of  it  refers  to  proceei- 
ings  in  the  cause,  yet  the  courts  do  not  hold  fliat  sufficient 
unless  the  affidavit  be  also  ^eciaHy  entided  in  tiie  cause'; 
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Jrthly,  the  plea  oogkt  to  be  a  plea  uf  a  judgment  which  is        1S14. 
lid,  whereas  debt  on  a  mutuaiusy  upon  a  simple  contract  of      p 
3  inte^ate,  will  not  lie  againf^  an  executor;  Barry  v.  Ro*  ^^ 

'fsoHj  1  New  Rep.  293.  and  therefore  the  defendant  niay  re-  NicHOLsoa. 
rse  ^is  judgment  for  error,  so  soon  as  it  has  answered  his 
irpose  of  protecting  him  from  the  plaintiff's  action  fiur  a 
St  debt. 

Copleyj  in  support  of  bis  rule,  contended  that  the  plea 
iglit  properly  be  put  in  at  nisi  priuSy  although  the  plaintiflf  [  3 J6  ] 
as  not  boend  to  reply  ore  tenwy  but  noight  engross  his  de- 
urrer  or  ref))ioation  on  the  roll,  on  the  "first  day  in  bank, 
ben  tiie  postea  bearing  the  plea  was  returned.  If  the  plea 
ere  insoflicient,  the  plaintiff  might  demur  to  it  as  soon  as  the 
ta  was  returned  as  parcel  of  the  record ;  bnt  he  was  pre* 
More  in  the  present  objection.  The  affidavit  was  properly 
nended,  for  it  had  never  been  previously  received  by  the 
Qvrt ;  when  it  was  tendered  to  the  officer,  an  objection  was 
ken  io  )ts  being  reeeived,  which  prevailed.  That  there  is  no 
icessity  of  pleading  a  fdea  puis  darrein  continuance^  on  a  day 
lank,  if  any  such  occurs  before  the  next  continuance,  ap- 
^rs  from  Co.  Eni.  617.  ft.,  where  the  last  continuance  is  from 
«  Octave  of  St.  Michaely  to  the  Octave  of  St.  Martin  ;  and 
1  that  day,  the  jury  being  sworn,  the  defendant  pleads  a  pre* 
^tment  made  by  the  queen  on  the  S9th  of  Oc/o6er,  and  ad- 
-iiMbn  and  institution  on  the  SOth  of  Octobery  whereas  several 
ppartnnities  must  have  occurred  of  pleading  those  fects  in 
BQk  after  those  days,  and  before  the  Octave  of  St.  Martiny 
vt  it  does  not  appear  to  have  been  iieceBsary  to  take  tlieiu  ; 
'Bt  die  defendant  pleads  the  plea  pms  darrein  continuance  at 
"^prius.  So  2  Vent.  58.  is  a  plea  puis  darrein  contimtnncey 
^Bided  at  nisi  prius.  Bro.  Ab.  Conlinuanccy  pi.  SO.  "  If  the 
^iotiff  release  to  the  defendant  between  the  award  of  nisi 
^tf,  and  the  day  of  nisi  priuSy  4:here,  if  the  jury  remain  for 
icfcult  of  jurors,  the  defendant  may  plead  this  release  on  a  (fay 
"^'htiik  puis  darrein  continuancvy  ulthou<^h  he  doth  not  offer  it 
••the day  of  nisi  prius.  Oiherwise,  it  seems,  if  the  jury  had 
»*eii  taken  at  nisi  prius. ^^  The  principle,  therefore,  i«  that  tlie 
plea  may  be  pleaded  at  any  time  until  the  next  continuance, 
"tit  not  after  a  following  continuance.  The  plea  puis  darrein 
^^^inuanccy  which  the  defendant  pleaded  in  bank,  was  treated 
•••nullity.  If  the  plaintiff  was  confident  tiiat  that  plea  was 
^^  he  might  have  sig^ned  judgment  by  confession ;   for  the 

3  ,  plea, 
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1814.  plea,  though  badly  pleaded,  if*  a  waiver  of  all  formei^  plea^» 
Cockainev.  JVilnam^  Cro.  EL  49.:  but  since  the  plaiutifi*  treats 
it  as  a  nullity,  and  goes  on  to  trial  on  the  general  issue,  the 
Nicholson,  plaintiff  also  has  a  right  to  treat  it  as  a  nullity,  and  to  plead 
afresh,  puis  darrein  continuance.  It  is  not  optional  with  the 
Court  to  reject  or  receive  the  plea  at  nisi  prius  ;  if  it  be  verified 
by  affidavit,  they  are  bound  to  receive  it.  Paris  v.  Salkeldj 
2  IViis.  137. :  and  they  must  decide  on  the  goodness  of  the 
plea,  not  at  nisi  prius,  but  in  bank.  Lovell  v.  Easlaff^  3  T.  R. 
557.  Lord  Kenyan^  C.  J.,  holds  this  for  a  decided  point.  The 
defendant  could  not  avail  himself  of  this  defence  by  audita 
querela^  because  it  could  have  been  pleaded  in  an  earlier  stage 
of  the  cause.  This  sort  of  plea  is  his  only  remedy.  The 
aflidavit  exhibited  at  nisi  prius  refers  to  the  plea,  and  the  plea 
is  entitled  in  the  cause,  and  therefore  the  affidavit  is  entitled 
iu  the  cause. 

Cur.  adv.  vuU. 
Heath,  J.,  on  this  day  pronounced  judgipent.  In  this  case 
of  a  motion  to  set  aside  a  plea  pleaded  puis  darrein  continu* 
anccj  the  first  objection  i,s,  that  the  affidavit  was  not  entitled  in 
the  cause:  we  are  of  opinion  that.  it.  is  not  necessary  that  it 
should  be  so  entitled.  The  Court  generally  requires,  and  it  is 
a  proper  rule,  that  the  affidavit  shall  be  intitled  in  the  cause,  that 
it  may  be  sufficiently  certain  in  what  cause  it  is,  to  admit  of  an 
indictment  for  perjury  :  but  this  affidavit  refers  to  the  annexed 
plea,  and  the  annexed  plea  is  in  the  cause,  and  verba  relala 
xidentur  inesse;  therefore,  it  amounts  to  the  same  thing  as  if  the 
affidavit  were  entitled;  and  the  plaintifi^  could  prosecute  for 
perjury  on  this  affidavit.  Secondly,  the  plea  has  been  pleaded 
[  338  ]  sinc^  the  last  continuance;  and,  according  to  my  brother  Copleys 
arguments,  we  think  that  it  is  sufficient.  Thirdly,  we  hold  that 
if  the  plea  is  bad  and  insufficient  in  itself,  advantage  may  be 
taken  of  it  on  demurrer.  The  plaintiff  is  at  liberty  to  demur 
to  the  plea  if  it  be  advisable. 

The  defendant  drew  up  his  rule  absolute  to  set  aside  the  (a) 
verdict,  and  have  a  new  trial  without  cost ;  and  that  the  plea 
pleaded  at  the  trial  should  be  returned  to  the  Cburt. 

(a)  See  Moore  ?.  Brown^  \  BulsL  92. 
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Feft.5. 


THIS  was  an  action  of  trover  broua:ht  a£:ainst  the  messen-    ^Upon  aial0 
,    .        of  Foods  at  six 
get  to  the  commissioners  of  bankrupt,  to  try  the  validity  or  ninemoDOii' 

or  a  commission  of  bankrupt  which  had  issued  against  the  p![^!dn8er%y 
pUintiff.  The  case  ultimately  turned  on  the  goodness  of  the  ^hJgJnKU 
petitioning  creditors'  debt.  The  plaintiff  had  applied  to  them  oMnths,  oiakei 
tofornish  cordage  for  a  barge,  and  asked  them  what  was  their  take  credit  for 
usual  time  of  credit.  They  answered,  that  to  persons  whom  ^d  ttl!S?u  no 
tliey  knew  they  gave  twelve  months,  to  others  six  or  nine  <iebt  to  support 

I  •        1   •     •«•  •  1      a  commissioo  of 

iQonths:  the  plaintiff  answered  that  six  or  nine  months  would  bankrupt  till 

jai.  «•  111  1  /*'       the  niue  nHwititf 

00  for  him;  nothing  more  passed,  and  the  goods  were  fur*  are  expired, 
oisbed.  Upon  the  trial  at  the  sittings  after  last  Michaelmas 
term,  Mansfield^  C.  J.  thought  that  there  was  no  bargain  for 
either  six  or  nine  months'  credit;  and  that,  therefore,  the  com- 
mission which  had  issued  upon  an  affidavit  of  the  debt  for  this 
eofdage,  sworn  after  the  expiration  of  six  months,  but  before 
tbe  ead  of  the  nine  months  from  the  delivery,  might  be  well 
supported,  for  that  there  was  a  debt  subsisting  as  sooti  as  the 
pwds  were  delivered..  The  jury,  however,  found  a  verdict  for 
^  plaintiff. 

Shepherd^  Solicitor-General,  in  this  term  obtained  a  rule  nisi      [  339  ] 
^?et  aside  the  verdict,  and  have  a  new  trial. 

^oughan,  Serjt.,  shewed  cause.  The  plaintiff  retained  to 
Umself  the  option  whether  he  should  have  six  or  nine  months 
^it ;  and  at  least,  unless  the  vendor  had  elected  to  circum- 
^be  him  to  six  months,  he  had  the  nine  months. 

Shepherdf  in  support  of  his  rule.    Supposing  that  the  plain** 

^dfat  first  had  that  election,  he  did  no  act  to  shew  that  he  meant 

to  retain  his  option  rather  t^an  that  the  vendor  should  have  it, 

^  the  vendor  has  elected  six  months. 

Chambre,  J.    The  meaning  of  the  plaintiff's  language  is, 

six  months  may  do  for  me,  nine  months  will  certainly  do." 

Dallas,  J.  The  plaintiff  takes  the  right  of  electing  whether 

(ite  credit  shall  be  six  or  nine  months.     By  not  paying  at  the 

end  of  six  months,  he  makes  his  election  not  to  pay  till  the  end 

of  nine  months ;  and  until  the  nine  months  are  expired  there 

is  DO  dtbt. 

Rule  discharged. 

Vol.  V.  T 
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Wilson  v.  Ames. 


BOthiiif  in 
arrear,  atid 
infancyt  may 
be  pleaded 
together. 


QlHEPHERD,  Solicitor-General,  had,  on  a  former  da: 
/^  obtained  a  rule  riiii  to  plead  several  matters:  I,  that  tli 
defendant  did  not  hold  as  tenatit:  S,  nothing  in  arrear :  3,  ii 
ikncy. 

OnsloWj  Serjt.,  opposed  the  rule  upon  the  ground  that  tb 
two  first  pleas  were  inconsistent  with  each  other,  and  that  tli 
Court  would  not  in  any  itase  give  permission  for  the  third  t 
be  plelided.    * 

Per  Curiam,  We  often  allow  pleas  to  be  pleaded  whic 
are  not  strictly  necessary,  because  they  bind  down  juries  to 
single  point.  The  rule  of  strict  consistency  has  been  muc 
relaxed.  Pleas  of  non  assumpsit  and  infanct/  have  been  a 
lowed  by  the  Court.  The  two  first  of  these  pleas  may  \ 
pleaded  together,  and  the  third  may  be  pleaded  with  them. 

Rule  absolute. 


*  [  341  ] 


Ftb.1. 


Major  v.  Oxenham. 


The  Court  f  ■  iHIS  was  an  aclion  of  assumpsit  brought  to  recover  tl 

ruieforanew^  JL    sum  of  26/.  5s.  for  the  tolls  which  were  supposed  to  ha^ 

wltho1it^bwIii?g  become  due  to  the  plaintiff,  who  was  the  farmer  of  the  tolls  < 

ih*  jT'd*'^  ^h  ^  turnpike  gute  called  the  Bamplan  gate,  in  Devon,  from  tl 

tried  the  cause,  defendant,  who  was  the  ^proprietor  of  wa£:s:ons  and  carts  whic 

thoapb  there  be  '  ^     '^  ^^ 

no  dispute 
about  the  facts. 
The  general 
tampike  act  13 
G.3  c.84.f.34. 
exempts  from 
toll  carriages 
passing  on  a 
taraptke  road 
for  a  less 
distance  than 


100  yards, 
whether  they 


had  passed  laden  through  the  gate.  The  defendant  rested  h 
case  upon  the  statute  13  Geo.  3.  c.  84.  5. 34.,  the  words  of  whic 
are,  that  ''  no  person  shall  be  liable  to  pay  toll  at  any  toll-gal 
erected  or  to  be  erected  across  or  on  the  side  of  any.  turnpiki 
road,  or  be  subject  to  any  penalty  for  any  carriage,  horse,  < 
beast,  which  shall  only  cross  such  road,  and  shall  not  pa 
above  100  yards  thereon,  except  over  some  bridge  erected  at 
considerable  expense  by  the  truntces  of  such  turnpike-road 


quit  the  road 

on  the  same 

side  on  which  they  entered  it,  or  on  the  opposite  side. 


Tl 
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le  defendant's  carte  and  carriages  entered  the  turnpike  road 
ding  from  Bampton  without  crossing  any  bridge  erected  by 
i  trustees ;  and,  proceeding  towards  Tiverton^  passed  through 
^te  at  which  the  tolls  payable  for  carriages  passing  that  road 
re  collected,  and  continued  upon  the  turnpike  road  until 
ly  came  to  «  lane  turning  off  on  the  same  side  of  the  turn* 
ie  road  on  which  they  entered  it,  and  leading  to  the  defend<« 
t*8  lime-kilns :  they  there  quitted  the  turnpike  road  and 
rned  up  that  lane;  having  passed  along  the  road  not  quite 
0  yards,  and  not  having  crossed  the  road.  Upon  the  trial  of 
is  cause  at  the  Exeter  summer  assizes,  1813,  before  Gra* 
m,  B.,  the  jury  under  his  direction  found  a  verdict  for  the 
lintiff,  with  liberty  for  the  defendant  to  move  for  a  nonsuit ; 
d  Lensj  Serjt.,  in  Michaelmas  term  having  accordingly  ob« 
ned  a  rule  nisi^ 

On  two  former  days  in  this  term,  the  counsel  on  both  sides 
^ng  prepared,  and  being  agreed  about  the  fact,  pr^ss^d  to 
ive  the  cause  disposed  of:  but  Graham^  B.,  not  having  sent 
8  report  of  the  evidence,  the  Court  said  it  was  impossible  for 
«DD  to  proceed  without  it,  although  the  counsel  were  consent- 
t  AS  to  the  facts,  and  adjourned  the  case. 
The  report  being  now  read,  Pe//,  Serjt.,  contended  that  the 
'fendant's  carriages  were  not  entitled  to  the  benefit  of  this 
enaption,  because  they  did  not  actually  cross  the  road ;  the 
>rd  in  the  act  was  andy  which  could  not  here  be  construed 
*junctively. 

^ht  Court  stopped  Lens^  who  would  have  supported  his  rule ; 
d^  asking  how  a  carriage  could  go  100  yards  in  merely  cross- 
?  a  road,  they  held  that  the  case  was  too  clear  to  need  an  an-* 
^T :  the  statute  meant  to  exempt  carriages  makings  a  very 
S%t  use  of  the  road. 

Rule  absolute. 


1814. 


[34«] 


Fitzgerald  v.  Graves  and  Another. 


Fel.7. 


N  this  cause  an  action  at  law,  and  a  suit  in  equity,  involving     The  amount 
•  many  separate  transactions,  and  long  and  intricate  ac-  ^^^i^bu^Tto?^^^ 

in  a  cause 
^'^  in  this  Coort,  awardf  to  be  paid  to  hinuelf  for  hU  award,  is  examinable  by  the  protho- 


T2 


counts^ 
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1814.       counts,  had  bden  referred  to  the  arbitration  of  a  gentleman  of 
the  bar,  who,  after  much  labour  and  inquiry,  had  made  his 


Fitzgerald  award,  and  had  awarded  121/.  to  be  paid  to  himself  for  the  ar- 
Galyes.  bitration  fee.  This  sum  was  paid  in  the  first  instance  by  the 
plaintiff^,  in  whose  favour  the  award  was  made ;  but  the  costs 
were  ultimately  to  be  paid  by  the  defendants.  In  taxing  the 
costs  in  the  cause  this  charge  was  objected  to  by  the  defend- 
ants ;  but  the  prothonotary,  finding  that  the  sum  had  been 
a^tilrarded  and  paid,  thought  he  had  no  authority  to  enquire  into 
the  reasonableness  of  the  amount. 

JLenSf  Serjt,  moved,  on  the  authority  of  Miller  v.  RobCj 
t  348  ]  ante^  iii.  461.  that  the  prothonotary  might  review  his  taxation^ 
upon  the  ground  that  the  propriety  of  the  sum  which  an  ar^ 
bitrator  awards  to  be  paid  to  himself,  is  examinable  by  the  oP> 
ficer  of  the  Court.  He  did  not  insinuate  that  the  charge  was 
unreasonable. 

Copley^  Serjt.,  was  prepared  to  have  shewn  cause  in  the  first 
instance,  upon  affidavits ;  which,  as  he  stated,  would  have  fully 
evinced  that,  although  the  sum  was  large,  yet  the  cause  was  so 
complicated  and  laborious,  that  the  sum  formed  a  very  moder- 
ate compensation  for  the  labour  of  the  arbitrator.  It  had  never 
yet,  he  said,  been  held  by  the  Court  that,  in  all  cases,  tlie 
amount  which  the  arbitrator  claims  is  to  be  subjected  to  the 
prothonotary's  discretion. 

Heath,  J.  It  cannot  be  that  it  is  in  the  power  of  the  ar- 
bitrator to  fix  the  amount  of  what  shall  be  paid  to  himself! 
without  any  controul  over  it;  that  would  be  making  him  a 
judge  in  his  own  cause.  We  do  not  go  into  the  reasonable- 
ness  of  this  charge,  but  we  object  to  the  principle  that  it  is  not 
examinable. 

The  rest  of  the  Court  concurring, 

Rule  absolute. 


W*!^ 


GXHHOK 


f  N  THB  Fifty-fourth  Year  of  GEORGE  III.  514 

« 

1814. 


Gammon  and  Another  v.  Schmoll.  ^e^^  lo» 

THE  plaintiffs  declared  that  J.  F.  Goring,  on  the  10th  day  to  whSmlTu 

of  Maj^,  1813,  at  ^London,  made  a  bill  of  exchange  in  '^^^1^^^% 

writing,  bearing  that  date,  and  directed  the  same  to  the  de«  it  payable  at  a 

fendaot^  bj  the  name  and  addition  of  ^^  To  Mn  C  F.  Schmoll^  place,  tae 

Henrietla'Streeiy  Bath;'  and  thereby  required  the  defendant,  S^^'iSrSSS'' 

three  months  after  the  date  thereof,  to  pay  to  the  order  of  him.  •o««>aqaaittied 

^        r  J  9  acceptance, 

the  said  J,  F.  Goring j  the  sum  of  50/.  ;  which  bill  the  defend-  b«t  may  fewrt 

ant  afterwards,  at  London,  upon  sight  thereof,  accepted,  ac-  as  for     ^^' 


cording  to  the  usage  and  custom  of  merchants,  payable  at  ^§^^ 


an  ao* 


hiUmCs,  London.    They  then  averred  an  indorsement  and  de«  ceptance  u 

|.  *^  equiTalent  to 

livery  by  Goring  to  the  plain tifis,  and  notice  to  the  defendant ;  an  acceptance 
by  reason  of  which  premises,  and  according  to  the  said  cus-  pSucoUv  ^    ^ 
too,  and  by  the  law    of  merchants,  the  defendant    became  S^^^'^d 
liable  to  pay  to  the  plainti&  the  said  sum  of  money  specified  J^J!^*^ 
ui  the  said  bill,  according  to  the  tenor  and  effect  of  the  said  of  the  acceptor 
hill  of  exchange,  and  of  his  said  acceptance  thereof,  and  of  the  to%y  at%at 
sftid  indorsement  so  made  thereon ;  and  averred  an  undertak-  ^'eiit^if ^tbe 
log  by  the  defendant  to  pay  according  to  the  tenor  and  effect  of  holder  cooseo^ 
^bill,  and  of  his  said  acceptance  thereof,  and  of  the  indorse-  an  acceptance, 
Blent.  There  were  also  counts  for  money  lent,  money  had  and  Ihe'conti^t"^ 
wceived,  and  upon  an  account  stated,  with  the  general  breach,  e^^I^/^lhat'th^ 
^t  the  defendant,  although  requested,  had  not  paid  the  se-  *»^'^<^^*!«^' .„ 

I  t  i»      mi       »   !•     J         J  J  A      present  the  bill 

veral  sums,  or  any  part  thereof.    The  defendant  demurred  to  to  the  acceptor 
^he  first  count;  and  assigned  for  C9U3e9  that^  although  it  ap-  the^face'spe* 
I^red  upon  and  by  the  bill  of  exchange  in  the  declaration  ^^Ani  there- 
i^ntioned,  and  although  *it  was  in  the  first  count  alWed  that  f^^^t  indecjar- 

*L    t ...  .    .        1        •   n      t      ^  1  1       .    «  ,      IDC  on  the  bill, 

^  bill  was  accepted  by  the  defendant,  payable  at  Batsons^  the  plaintiff 
fondbw,  yet  it  did  not  appear  in  that  count  that  the  bill  there-  SJ^^'^o?*'' 
^8  mentioned  was  duly  presented  at  Batson^s,  London,  for  pay-  J^ndiUow^pre. 
ineat  thereof,  according  to  the  tenor  and  effect  of  the  said  ac-  cedent,  by 
^tanee ;  but,  for  any  thing  appearing  to  the  contrary,  it  might  lent^eat  u»t£ 
■"^e  been  presented  at  any  other  place  than  at  Batson's,  Lon-  l^^tT^x^L 
^^  where  it  was  made  payable ;  and  that  the  dedaration  did  ^hcSierXe'' 
not  contain  any  averment  of  a  due  presentment  for  payment  of  <><>«  be  against 
the  bill,  according  to  the  tenor  and  effect  of  the  bill,  and  of  the  a^^in?^'^ 
Mid  acceptance.    To  the  other  counts  he  pleaded  a  sham  plea  ^^^^^' 
ixf  judgment  recovered  in  the  King's  Bench ;   and  on  a  re-    *  [  345.  ] 

plicatiqa 
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J«i4.        plication  of  nul  iiel  record^  the  defendant  demurred  to  the  re* 

-^    "*      plication. 
Gammon  •• 

^  Vaughan^  Serjt ,  in  support  of  the  demurrer  to  the  declara« 

ScuMojuL.  tion,  contended  that  there  was  no  sound  foundation  for  the  dis- 
tinction which  had  been  attempted  between  promissory  notes 
and  bills  of  exchan/s^  in  this  respect.  Either  in  the  one  case 
or  the  other,  if  the  presentment  at  the  particular  place  is  a 
condition  precedent,  performance  of  it  must  be  arerred.  JBey^ 
Hn  V.  Adamson.  9  Burr.  676.  Lord  MamfUldy  C.  J.,  obeerves 
tiiat,  <<  when  a  note  is  indorsed,  the  resemblance  to  a  bill  of 
exrhangfe  bejg^ins ;  for  then  it  is  an  order  by  the  indorser  upon 
ihe  maker  of  the  note,  (his  debtor,  by.  the  note,)  to  pay  to  the 
itidorsee :  this  is  the  very  definition  of  a  bill  of  exchange.  The 
indorser  is  the  drawer,  the  maker  of  the  note  is  the  acceptor, 
and  the  indorsee  is  the  person  to  whom  it  is  made  payable, 
^e  indorser  only  undertakes  in  case  the  maker  of  the  note 
does  not  pay.  The  indorsee  is- bound  to  apply  to  the  maker  of 
the  note ;  he  takes  it  upon  that  condition."  The  first  case  re- 
cently decided  on  this  subject  is  that  of  Parker  v.  GmrdoHj 

[  S4«  3  7  East,  385.  There  Lord  Ellenborough,  C.  J.,  laid  it  down 
that  if  a  party  choose  to  take  an  acceptance  payable  at  an  api- 
pointed  place,  it  is  to  be  presumed  that  he  will  inform  himself 
of  the  proper  time  for  receiving^  payment  at  such  place,  and 
he  must  apply  accordingly;  and  if,  by  goin^  there  out  of  due 
time,  the  bill  be  not  paid,  it  is  his  own  fault,  and  he  ci^nnol 
proceed  as  upon  a  dishonour  of  it :  at  least  not  without  going 
a  step  further,  ^nd  presenting  it  for  payment  to  the  party  him* 
iself  The  same  learned  Judge  is  said,  in  Fenton  v.  Crauhdry^ 
19  JEasty  465.  to  have  called  a  special  acceptance  of  thia  sort 
an  expansion  of  the  promise.  It  is  probable  there  is  some  mis- 
take in  the  report  of  that  expression,  for  such  an  acceptance  is 
k  restriction  of  the  promise,  not  an  expansion.  A  simple  ae» 
ceptance  subjects  the  acceptor  to  the  largest  responsibility  that 
words  can  create.  No  presentment  any  where  is  necessary ; 
tlie  acceptor  is  bound  to  follow  the  bill,  and  pay  the  holder  if 
h'6  is  within  the  four  seas.  He  can  add  nothing  which  will  en« 
large  his.  obligation.  There  is  very  good  reason  why  the  re* 
striction  should  prevail.  Suppose  the  acceptor  possessed  funds 
at  6athj  or  in  Paris,  he  is  perfectly  safe  in  giving  a  qualified 
acceptance  if  the  necessity  exists  of  presenting  the  bill  there, 
otherwise  he  cannot  venture  to  accept  the  bill  at  all ;  and  i^ 
while  his  funds  are  stationary^  he  cannot  prevmt  his  liabpity 

from 
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ID  behig  ubiquita^y,  that  doctrine  will  greatly  circumscribe 
»  issuing  of  similar  bills.  But  it  is  unnecessary  to  consider 
)  reason  of  the  condition  :  if  a  condition  be  annexed  to  an 
^ptancQ,  the  condition  must  be  complied  with,  however  ar« 
;rary  or  absurd.  The  holder  is  not  bound  to  receive  the  ac« 
ptance  with  new  qualifications  thus  engrafted'on  it.  But  if 
does  receive  the  bill  thus  qualified,  he  must  abide  by  the 
lalifications.  In  the  case  of  Saunderson  v.  Bowes^  14  Easi^ 
0.  the  Court  of  King^s  Bench  held  it  necessary  that  a  pro* 
issory  note,  whereby  the  maker  promised  to  pay  at  a  parti- 
lar  place,  should  be  presented  at  that  place,  and  distin- 
ushed  the  case  from  that  of  Fenion  v.  Goundrj/^  13  Eastj 
»d  ;  the  case  of  an  especial  acceptance  of  a  bill,  which  was  no 
txi  of  the  original  conformation  of  the  bill  itself:  but  this 
stioction  is  unfounded.  If,  indeed,  the  bill  were  complete  in 
J  its  terms  without  an  acceptance,  the  doctrine  would  be 
ae;  but  a  bill  is  a  contract  which  consists  of  three  terms,  and 
Dtil  the  third  term,  the  acceptance,  is  added,  the  contract  is 
ot  complete ;  and  whatever  is  added  in  the  making  of  the  ac* 
sptance  is  as  much  added  in  the  original  conformation  of  the 
iU,  as  if  the  words  were  put  into  the  mouth  of  the  drawer ; 
Dd  is,  equally  with  the  rest,  a  part  of  the  original  contract. 
I^hen  the  special  acceptance  was  tendered,  it  might  have  hap- 
iaed  that  the  holder  had  no  agent  in  London  /  he  might  have 
*emed  it  more  convenient  to  receive  his  money  in  Baih: 
e  holder  might  then  have  repudiated  the  contract,  and  have 
t^est^  the  drawer  on  the  score  of  non-acceptance.  But  be 
et  receive  the  bill  so  qualified ;  and  thereupon  the  contract 
tween  the  drawer  and  the  holder  becomes  difierent  from  that 
Ucb  subsists  between  the  holder  and  the  acceptor :  the  first 
Knains  general,  as  before ;  the  latter  is  limited,  and  contains 
Condition-precedent,  that  the  bill  shall  be  presented  at  the 
^ee  named  before  the  acceptor  shall  be  called  upon  for  pay- 
^t  at  any  other  place.  Lord  Elknborough  admits  this  in 
«  case  of  a  promissory  note ;  and  every  promissory  note  is 
luivalent  to  a  bill  of  exchange,  in  which  the  drawer  and  the 
^ceptor  are  the  same  person.  The  judgment  of  Le  BlanCj  J., 
^  the  same  case,  aids  this  argument ;  and  that  learned  Judge 
"^absent  when  judgment  was -pronounced  in  the  case  of  Fen" 
^  V.  Ootmdryj  13  Easi^  459.  Bowes  v.  Howe,  in  Errotj 
^v.dO.  Macdonaldy  C.  B.,  in  delivering  the  judgment  of 
^  Court,  laid  it  down  as  clear  that  a  demand  at  the  place 

mentioned 
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1814.  mentioned  in  a  promissory  note  was  necessary,  unless  dis* 
pensed  with.  In  ^Fenton  v.  Goundrt/^  the  bill  was  accepted 
payable  at  C.  Sikes^  Snaithy  and  Co. ;  and  there  was  in  that, 
as  in  all  similar  declarations,  ^  general  alle^tion  oF  a  promise 

[  *348  ]  ^o  V^y  according  to  the  tenor  and  effect  of  the  bill,  and  his  said 
acceptance  thereof.  This  allegation  may,  in  future,  be  ex- 
punged, as  unnecessary  to  be  proved  ;  unless,  indeed,  a  pre- 
sentment at  a  distant  part  of  the  kingdom  be  a  compliance  with 
an  acceptance  payable  at  a  banker's  in  London.  The  case  of 
Bishop  V.  Chiltj/j  2  Sir.  1195.  which  was  cited  in  Fentonr. 
Goundry,  is  very  applicable ;  and  the  difference  taken  hy  Lord 
Ellenboroughj  namely,  that  there  was  an  express  direction  to 
the  bankers  to  pay  that  bill,  does  not  exist ;  for  the  words 
^^  accepted  payable  at  a  banker^s,"  signed  by  the  customer, 
universally  operate  as  a  direction  to  the  banker  to  pay  that 
sum  on  the  customer's  account.  There  is  also  this  distinction 
between  Fenton  and  Goundrj/^  and  the  principal  case,  that  there 
the  bill  was  addressed  to  a  person  in  London^  n^ho  accepted  it 
payable  in  London.  In  this  case  the  bill  is  directed  to  a  per- 
son in  Baihj  who,  it  may  be  supposed,  having  no  funds  there, 
will  not  accept  it  payable  generally :  but  agrees,  if  the  holder 
will  take  an  acceptance  payable  in  London ,  to  accept  it  on 
those  terms.  The  distance  and  inconvenience  are  important 
ingredients.  This  Court  went  a  greater  length  in  the  case  of 
Ambrose  v.  Hopwood^  ante^  ii.  61.  tlian  is  here  called  for :  there 
the  bill  was  accepted  payable  at  Messrs.  Freeman^s  and  Co., 
No.  6.,  Church'Streetj  Bermondsey;  and  it  was  averred  that 
the  bill  was  presented  to  Freeman  and  Co.,  but  not  at  the 
place;  and  it  was  objected  that,  for  any  thing  that  appeared, 
the  presentment  might  be  on  the  Royal  Exchange^  or  else- 
where :  and  the  Court  held  the  objection  valid.  So  Callaghan 
V.  Af/letl^  ante^  iii.  397. ;  this  Court  held  that  the  bill  must  be 
presented  where  the  acceptance  made  it  payable.  There  is  no 
important  distinction  between  this  case  and  that  of  Saunderson 

I  340  ]  V.  Judgej  2  IL  BL  509. ;  there  the  bill  had  come  into  Satfi9- 
derson^s  hands,  at  whose  house  the  memorandum  subscribed  at 
the  foot  engaged  that  the  note  should  be  paid.  It  would  have 
been  absurd  to  hold  that  Saunderson  was  bound  with  his  right 
hand  to  present  it  to  his  left ;  when,  by  looking  into  the  cus- 
tomer's account,  he  might  see  that  there  were  no  assets.  The 
decisions  which  restrain  the  liability  are  founded  on  good  sense 
and  convenience,  and  ought  to  be  supported. 

Blossei^ 
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Bbsset,  Serjt.,  eontrdj  made  three  points  s  1.  That  this  form 
ofacceptance  was  not  a  qualification,  but  an  expansion,  of  the 
promise  ;  S.  that  if  it  were  a  qualificatron^  it  did  not  necessa- 
rily fcdlow  that  the  bill  must  be  presented  to  the  acceptor  for 
payment,  in  the  case  of  a  qualified  promise,  any  more  than  in 
the  case  of  a  general  acceptance  ;  it  was  matter  of  defence  for 
the  defendant  to  shew  that  at  th^  time  when  the  bill  became 
due  be  was  at  the  place  ready  with  his  money  to  pay ;  3.  thitt 
«ven  if  a  presentment  at  the  place  was  necessary  to  be  proved, 
it  was  not  necessary  to  aver  it  in  pleading.    Every  general 
Acceptor  has  a  double  liability,  viz.  he  is  in  default ;  1,  if  the 
bill  is  presented  to  him  personally  wherever  he  may  be,  and  he 
does  not  pay  it ;  S.  he  is  in  default  if  it  be  presented  at  his 
place  of  abode,  and  it  is  not  paid :  to  these,  by  the  present  form 
ofacceptance,  he  adds  the  obligation  to  pay  if  it  be  presented 
^^  a  third  place,  BatsorCs  coffee-hotise,  London.    In  this  case, 
'^  lie  be  not  prepared  with  triple  funds,  to  pay  the  bill  as  well 
re  his  person  is,  and  where  his  abode  is,  as  also  at  Batson's^ 
bill  is  dishonoured.     This  is  what  Lord  Elknborough 
OS  by  an  expansion  of  the  promise.    Every  acceptor  of  a 
1  is  supposed  to  be  the  debtor  to  the  drawer  \o  the  amount 
the  bill,  and  to  have  funds  in  his  hands  to  that  amount ;  he 
therefore  liable  in  all  places  alike :  and  if  it  were  not  so, 
^ad  of  the  general  acceptance  being  the  more  usual,  and 
special  acceptance  the  more  rare,  the  practice  would  be 
reverse.     The  acceptor,  therefore,  does  not  incur  any 
iter  liability  by  reason  of  his  acceptance  than  he  was  before 
Igect  to;   for  he  was  before  liable  to  be  arrested  by  the 
wer  by  reason  of  his  pre-existing  debt.     [Heathy  J.    An 
tance  does  not  necessarily  imply  a  pre-existing  debt :  it 
y  be  given  in  respect  of  future  assets  that  may  come  to  the 
tor's  hands.    Chambre^  J.    Suppose  a  bill  is  drawn  on 
on  just  before  you  are  going  out  on  the  circuit,  which  will 
^9dl  due  while  you  are  absent :  a  person  who  lives  in  chambers 
Reaves  no  servant  in  them,  except  a  laundress ; — what  are  you 
^o  do  but  to  deposit  the  money  at  your  bankers,  and  accept  the 
ImII  payable  there  ?   Otherwise  you  would  be  liable  to  be  ar* 
tested  at  any  place  in  the  course  of  your  journey,  where  you 
might  not  be  provided  with  the  money.    It  is  convenient  to 
the  public  that  this  doctrine  should  prevail ;  for  the  contrary 
would  greatly  restrain  the  circulation  of  bills  and  notes  of  this 
MMrt;  it  would  confine  them  to  tradesmen  who  have  a  fixed 
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bouse  of  trade,  and  clerks  always  there,  which  would  greatly 
impede  business  and  .public  convenience.  Dallas^  J.  Suppose 
the  defendant  had  ^^  accepted  it  payable  at  BatsofCsj  and  not 
elsewhere/'  could  you  then  contend  that  the  defendant  was 
liable  every  where  ?  If  not,  it  comes  to  this  question,  whether 
this  form  of  acceptance  is  not  equivalent  in  meaning  to  the  ad- 
dition of  those  express  words.]  The  argument  drawn  from 
the  convenience  of  a  reference  to  a  banker  for  payment  does 
not  apply  here ;  for  the  bill  is  not  accepted  payable  at  a 
banker's,  but  at  Batsoh*s  coffee-home.  In  the  case  of  SmUh  v. 
De  La  Fontaine^  cited  13  East.  464.,  and  in  BojfUy  tm  BiUt$ 
by  Barnes  J  1S9.  n.,  Lord  MamfUldy  C.  J.,  held  the  present- 
ment at  the  place  unnecessary.  Lyon  v.  Sundiusj  1  Campb* 
423.,  and  FenUm  v.  Goundrtf^  which  is  supported  by  the  two 
preceding  cases,  established  the  same  doctrine,  that  the  special 
acceptance  is  an  extension,  and  not  a  restriction,  of  the  liabi- 
lity ;  and  it  is  opposed  only  by  the  case  of  CaUaghan  v.  Aj^leUf 
which  rests  on  no  authority.  But,.  Sdly,  supposing  the  lia- 
bility to  be  confined  to  one  place,  there  is  no  reascm  why  the 
same  thing  which  is  to  be  proved  by  the  defendant  in  the  one 
case,  should  be  thrown  upon  the  plaintiff  to  prove  in  the  other* 
If  it  be  not  necessary,  as  clearly  it  is  not,  in  an  action  agakisl 
the  acceptor,  to  aver  or  prove  a  presentment  to  the  acceptor 
on  a  general  acceptance,  but  is  incumbent  on  the  acceptor 
to  discharge  himself  by  shewing  that  he  paid  the  bill  at  the 
day,  why  needs  the  additional  burden  to  fell  on  the  holder  of 
alleging  and  proving  a  presentment  when  the  acceptor  is  liable 
at  one  place  only  ?  No  authority  is  adduced  to  shew  that  it  is 
necessary  that  the  creditor  should  tender  himself  to  the  debtor 
to  be  paid.  And  this  demurrer  requires  not  only  that  the  de- 
fendant should  be  requested  to  pay  at  BatsotCsj  but  that  he 
should  be  requested  at  BaisofCs  to  pay  at  BatsofCs.  If  tlda 
acceptance  constitutes  a  limitation  of  the  contract,  the  decla- 
ration is  bad  i|i  many  respects ;  for  then  it  >/ouId  not  be  suffi- 
cient to  aver  generally  that  the  defendant  was  requested  to 
pay  according  to  the  terms  of  his  acceptance,  which  is  equiva- 
lent to  saying  according  to  the  terms  of  his  contract :  but  in 
declaring  on  a  special  contract,  which  makes  a  person  liaUe 
in  a  particular  way,  it  must  be  averred  that  he  was  liable  to 
pay  in  that  particular  way.  The  distinction  between  a  drawer 
and  an  acceptor  is  this :  the  drawer  is  liable  only  \xpom  notioe 
of  the  default  of  the  acceptor,  and  that  notice  can  be  given 

only 
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only  when  an  actual  default  has  been  made  by  the  acceptor. 
[ChttwArCy  J.    In  Parker  v.  Gordon^  the  Court  of  King*8 
Bench  toak  it  for  granted  that  the  presentment  must  be  made 
tt  the  banker^s  at  wliose  house  it  was  accepted  payable,  and 
tlie  only  question  was,  whether  the  presentment  need  be  made 
within  banking  hours.]     Neither  that  nor  any  of  the  cases 
tosch  on  the  mode  of  pleading.     In  the  case  of  an  action  on  a 
bill  accepted  generally,  if  the  action  is  against  the  acceptor,  no 
ayerment  of  presentment   is  necessary;    if  it  be  against  the 
drawer,  it  is  necessary  to  aver  the  presentment.     The  same 
distinction   must  prevail,  though   the  acceptor's  liability  be 
limited.    The  cases  lately  decided  on  promissory  notes  cer^ 
tainly  are  in  favour  of  the  plaintiff;  andean  only  be  answered 
hythenme  distinction  which  the  Court  of  King's  Bench  re- 
lied oa,  that  there  the  place  is  introduced  in  the  original  con- 
coctioB  of  the  instrument.     If  it  be  said  that  in  the  case  of  a 
pitMaisBory  note  a  request  must  be  averred,  because  there  is 
BO  antecedent  duty,  that  argument  may  be  combated  by  the 
aathority  of  Capp  v.  Lancasterj  Cro.  Eliz.  548.,  that  upon  a 
irill  of  70/.  to  be  paid  on  demand  an  actual  demand  peeds  not 
to  be  either  averred  or  proved,  for  it  is  a  duty  maintenant. 
So,  SmmbaU  v.  Ball^  10  Mod.  S8.,  action  of  debt  on  a  note  to 
this  efect,  ^^  I  acknowledge  myself  indebted   to  one  in    so 
moch,  which  I  promise  to  pay  'on  demand  :''  upon  motion  in 
arrest  of  judgment  it  was  held  that  no  actual  demand  was  ne- 
cessary*   The  learned  editor  of  Saunders  has  collected  all  the 
antlMnities  in  a  note  to  the  case  of  Birks  v.  Trippetj  1.  33.  d. 
In 'the  case  of  Bishop  v.  CMUj/^  first,  it  does  not  appear  by  the 
repcnrt  in  Strange  what  the  pleadings  were ;  therefore  it  decides 
nodung  on  that  point.     Secondly,  the  question  there  was^ 
whether  the  drawer  was  not  discharged  by  payment  to  the 
holder  ?    The  acceptor  gave  a  check  on  his  banker,  which  the 
boUer  received  in  payment,  and  therefore  ought  to  have  used 
due  diligence  in  getting  his  money,  instead  of  which  he  kept 
the  check  nineteen  days  before  he  presented  it.    The  case  of 
Ambrose  v.  Hopwood  led  to  the  decision  in  Callaghan  v.  Aj/kUif 
bot  does  not  warrant  it.    The  first  was  an  action  against  the 
drmwer,  not  against  the  acceptor:  but  it  was  rightly  decided ; 
for  the  bill  was  accepted,  not  by  Freeman  but  by  Sharp; 
therefofe,  a  presentment  to  Freeman  did  not  avail,  nor  was  his 
refusal  any  defeult.    There  was  no  undertaking  tbtit  Freeman 
choidd  pay :  the  faaU  ought  to  have  been  .presented  either  at 
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No.  6,  Church'Streeiy  Bermondsej/j  or  to  Sharpy  not  to  Free* 
man^  wheresoever  he  might  happen  to  be.  Saundersan  v 
Judge  is  inapplicable.  Callaghan  v.  Aj/lett  was  decided  on  f 
point  reserved  at  nisi  prius.  Nothing  there  turned  on  th< 
pleading.  Fenton  v.  Goundrj/  is  an  authority  on  the  pleadings 
and  is  rightly  decided :  Lyon  v.  Sundius^  Smith  t.  De  Lt 
Fontaine,  and  Nichols  r.  Bowes,  2  Campb.  408,  are  to  the  sanu 
effect. 

Vaughan  was  stopped  in  his  reply  by 

Heath,  J.  In  the  case  of  Callaglian  v.  Ayktt  we  were 
of  opinion  that  there  was  a  qualification  of  the  contract  bj 
the  special  acceptance ;  and  that,  therefore,  it  was  a  conditioi 
precedent,  and  must  be  shewn  to  be  performed.  I  continue  o! 
the  same  opinion,  and  it  is  unnecessary  to  go  into  all  the  cases 

Chambre,  J.  I  think  the  case  is  clear  upon  rules  of  plain 
common  sense  and'understanding,  without  going  through  all 
the  cases.  A  man  is  not  bound  to  receive  a  limited  and  quali< 
tied  acceptance:  he  may  refuse  it,  and  resort  to  the  drawer 
But  if  he  does  receive  it,  he  must  conform  to  the  terms  of  it 
the  reason  given  by  the  Court  of  King's  Bench  in  Fenton  v 
Goundrt/  shews  that  they  were  themselves  very  doubtful  of  thi 
grounds  of  their  judgment.  It  is  there  said  that  the  meaning 
was  only  to  point  out  where  the  acceptor  transacts  his  business. 
Few  people  receive  an  acceptance  without  pi*eviously  knowinj 
where  the  acceptor  transacts  his  business :  but  if  he  meant  onl] 
to  point  out  where  he  lived^  it  would  be  sufficient  to  write  o& 
the  bill  his  name  and  place  of  abode.  But  what  is  the  mean< 
ing  of  these  words,  ^^  accepted  payable  at?**  They  have  f 
meaning ;  they  impose  a  condition  ;  and  the  person  recaivin; 
such  an  acceptance  must  comply  with  the  condition,  and  ii 
pleading  must  shew  his  compliance.  It  would  greatly  circnm* 
scribe  the  negotiation  of  bills  of  exchange  if  this  were  not  so; 
for  they  would,  instead  of  being  of  general  accommodation,  be 
restrained  in  their  use  to  such  persons  in  trade  as  have  a  fixed 
place  of  business,  where  clerks  and  servants  are  always  in  at< 
tendance  to  pay  the  bills. 

Dallas,  J.  The  argument  has  proceeded  on  the  founda- 
tion that  the  acceptor  is  always  a  debtor  to  the  drawer:  but 
that  is  by  no  means  universally  the  case ;  on  the  contrary,  the 
case  is  frequently  otherwise.  In  one  of  the  largest  branches 
of  our  commerce,  that  with  the  West  India  islands,  the  ac« 
emptor  is  universally  in  advande.    I  put  the  question,  if  th€ 
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Bcceptance  had  contained  the  words  ^^  and  not  elsewhere/' 
whether  the  acceptor  would  be  liable  any  where  else;  and  the 
counael  did  nut  deny  the  limitation :  if  so,  the  question  is, 
whether  the  words  ^^  accepted  payable  at  ^'  do  not  constitute  a 
contract,  and  whether  they  are  not  equivalent  to  express  words 
of  exclusion  ?  and  I  think  they  are.  The  party  need  not  have 
received  from  the  acceptor  living  at  Bath  a  limited  contract  of 
acceptance;  but  he  hath  thought  fit  so  to  do,  and  he  must  per- 
form his  condition. 

Judgment  for  the  defendant. 
But  the  Court,  considering  that  there  was  a  plea  of  judg- 
ment recovered,  and  that  upon  nul  tiel  record  being  replied  a 
denarrer  was  filed  for  delay,  permitted  the  plaintifi^  to  amend 
on  payment  of  costs,  and  the  defendant  to  plead  de  novo. 
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ONSLOW^  Serjt.,  moved  that  the  tenant  in  this  recovery, 
who  was  an  attorney  of  this  Court,  might  appear  at  the 
°>r  by  attorney :  he  produced  an  affidavit  of  a  physician  that 
^  tenant  was  dangerously  ill,  and  could  not  with  safety  now 
)Qit  his  hoiise ;  nor  would  he  for  some  days  be  able  so  to  do, 
^Uioot  the  most  serious  consequences,  or  the  loss  of  his  life 
■^'lig  thereby  endangered ;  and  that  his  recovery  was  very  pre- 
^Moos  and  uncertain.    There  was  also  an  affidavit  of  due 
diligence  in  preparing  the  deeds  and  forwarding  the  recovery, 
^^  that  one  of  the  vouchees  was  upwards  of  70  years  of  age, 
^daaother  on  the  point  of  quitting  the  kingdom;  and  there 
^^^  an  affidavit  of  the  execution  by  the  tenant  of  a  power  of 
^tloroey,  which  was  also  produced,  and  whereby  he  constituted 
^^derk  Edward  Weaver  to  be  his  attorney  to  appear  for  him 
^^fcar.     Weaver  was  not  an  attorney  in  any  Court  of  West'' 
^^^er^haU.  A  precedent  was  referred  to,  wherein  Roohc^  J., 
^^M^^  180],  made  an  order  empowering  Mr.  £^5,  an  at- 
^^^^  of  the  Court,  who  was  a  tenant  to  the  precipe  in  a  re- 
^terji  and  was  confined  to  his  house  by  illness,  to  authorize 

his 
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^  bar  for  hira  as  the  tenant. 
Deml^dant ;       ^*^  ^bfi^'  granted  the  application, 
and  Others, 

Vouchees. 


[  356  ] 
jPeft.ii.  Bentley  V.  Griffin. 

lti8Bqne»-    FTlHIS  was  an  action  brought  by  the  plaintiffs,  who  were 
whether  a  -I-    dress-makers,    against  the  defendant,    to    recover  the 

fora^y^dft  aniount  of  their  charges  for  dresses  furnished  to  the  defendant's 
crediTtoh^eror  ^'*'®*  Upon  the  trial  before  Heathy  J.,  at  a  sitting  in  fFeH" 
her  husband:      minster^  it  appeared  that  the  defendant  was  an  attorney,  not  in 

if  the  credit  is  .        .  ..  i    i  ,.  ,.  .•       ^^      i  • 

iriyeo  to  her,  very  extensive  practice,  and  depending  on  his  practice  for  his 
Mt*i"abi?,*^ "  income.  He  did  not  occupy  with  his  own  family  the  whole  of 
though  the jkife  the  house  in  which  he  lived.     The  plaintiffs  had,  in  about  a 

Inres  with  him,  j       ■     i  .  .  . 

mod  he  sees  her  year  and  a  half,  furnished  articles  of  fashionable  dress  to  the 
■dDeoTtiur  ^  defendant's  wife,  to  the  amount  of  183/.;  and  they  proved  that 
*°^'*  the  charges  were,  for  such  articles,  reasonable.    They  proved 

that  the  wife  had  sometimes  come  in  a  curricle  to  their  shop, 
and  ordered  goods.  They  had  debited  the  wife  in  their  books; 
they  bad  been  partly  paid  for  their  goods  by  three  bills  of  ex- 
change which  they  had  from  time  to  time  drawn,  directed  to 
the  defendant  by  the  name  of  Mr.  Oriffiny  but  there  was  qo 
proof  that  they  were  ever  presented  to  him  for  acceptance,  and 
the  wife  had  accepted  the  bills,  signing  only  the  initial  letter  of 
her  Christian  name,  and  she  had  paid  those  iacceptances;  The 
husband  and  wife  lived  together ; .  and  it  was  proved  that  the 
wife  had,  in  her  husband's  presence,  worn  some  of  the  articles 
furnished  by  the  plaintiffs.  For  the  defendant  it  was  proved 
that  the  curricle  in  which  the  lady  had  been  seen  was  not  bis, 
but  that  of  an  acquaintance :  that  when  some  of  the  articles 
were  sent  home,  the  wife  h^d  directed  her  servant  to  put  then 
away  that  her  husband  might  not  see  them :  that  in  the  pre- 
sence of  the  defendant,  and  one  of  the  plaintiffs,  she  had  said 
that  ^^  her  husband  never  paid  her  bills,  she  always  paid  her 
[  357  ]  own."  That  one  of  the  bills  drawn  on  the  husband  and  accepted 
by  the  wife,  which  the  plaintifis  had  paid  away  to  Hittyard^ 
a  lace-merchant,  being  dishonoured,  the  plaintifla  had  written 
in  urgent  terms  to  the  wife,  praying  her  to  provide  fiur  (be  biU» 

1  but 
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but  had  made  no  application  to  the  husband.  Heathy  J.,  left 
it  strongly  to  the  jury,  to  consider  whether  the  credit  in  this 
case  had  not  been  given  to  the  wife,  and  not  to  the  hufiband. 
The  jury,  however,  found  a  verdict  for  the  plaintiff  for  the 
whole  amount. 

Besij  Seijt,  in  this  term  had  obtained  a  rule  nisi  to  set  aside 
die  verdict,  as  contrary  to  evidence,  and  have  a  new  trial ; 
against  which 

Vaughottj  Serjt.,  now  shewed  cause,  contending  that  as  the 
defendant  cohabited  with  his  wife,  and  there  was  evidence  that 
l^bew  of  his  wife's  having  the  goods,  and  as  he  had  not  in- 
^^Pfered  to  prevent  her,  nor  were  the  goods  charged  at  too 
d^r  a  rate,  he  was  liable  to  pay  for  them  :  and  he  referred  to 
^i^doctrineof  Lord  ElUnborough^  C.  J.,  in  the  case  of  JVaith- 
•«««  V.  Wakefield,  1  Campb.  120,  that  however  low  a  roan's  cir- 
CQiDstances  may  be,  if  be  allows  his  wife  to  assume  an  appear- 
^Oce  which  he  is  unable  to  support,  he  is  answerable  for  the 
consequences.     He  also  relied  on  the  circumstances  of  tlie  de- 
fendant having  permitted  his  wife  to  assume  a  fictitious  appear* 
■  ^tioe  oT  wealth  by  going  in  an  elegant  carriage  to  order  the 
S^iods.    It  was  in  the  ordinary  courtesy  of  trade  that  the  plain- 
tin  should  both  make  out  their  bills  of  parcels  to  the  debit  of 
^wife,  and  should  make  their  first  application  to  her  when  a 
bin  of  exchange  was  dishonoured,  though  they  gave  the  credit 
^ the  husband:  this  was  very  distinguishable,  he  said,  front 
^  case  of  Metcalfe  v.  ShaWj  3  Campb,  22.  where  the  wife's 
^tter  paid  for  part  of  the  goods,  and  gave  an  order  that  no 
<>ore  goods  should  be  supplied  without  the  husband's  express 
^'irection. 

3estf  in  support  of  his  rule,  commented  on  the  strong  cir- 
^^instances  which  tended  to  prove  that  the  credit  was  given  to 
^  wife.  The  husband,  he  said,  was  liable  only  on  the  pre- 
/^^ption  that  the  contract  was  his,  and  that  the  wife  bad  given 
^^  order  as  his  agent.  But  here  the  plaintiffs  had  notice  of 
^^ husband's  dissent;  and  it  mattered  not  whether  that  notice 
^^ne  from  the  husband  himself,  or  from  the  wife's  father,  as  in 
^tteayk  Y.  ShaWy  or,  as  here,  from  the  wife  herself  and  her 

HsATH,  J.    At  the  time  of  the  trial  I  told  the  jury  that  there 
liibng  evidence  to  shew  that  the  plaintifi^  gave  credit  to 
^  wife,  and  not  to  the  husband,  in  the  three  bills  being  ac« 
^^PU  and  paid  by  the  wife,  and  in  the  wife  telling  the  servant 
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to  carry  awaj  the  dresses  when  brought  home.    I  was  rnocb 
dissatisfied  with  the  verdict. 

CiiAMBRB,  J.  It  is  clear  that  the  verdict  is  grossly  wrong: 
it  is  unnecessary  to  go  into  the  circumstances;  the  cause  must 
go  down  to  another  trial. 

Dallas,  J.  The  question  is,  whether  the  general  liabilitj 
of  the  husband  is  not  repelled  by  the  circomstancea  which 
shew  that  the  credit  is  given  to  the  wife.  I  think  most  clearly 
that  the  credit  was  given  to  the  wife,  and  that  the  husband  is 
liable  for  no  part  of  these  charges. 

Rule  absolute. 


[  359  ] 
Fdb.  18. 


SaWTELL  17.  LOUDOK. 


tinictNitoe^  nriHIS  was  an  action  upon  a  policy  of  insurance  at  and 
SSd^'lJm^^^  X  from  Bristol  to  Port  Mahoftj  with  liberty  to  touch  at 
hon^ip:  Gibraltar.    The  plaintiff  instructed  his  broker  in  Xo;id!9it  to 

afterwards  effect  the  policy  on  goods,  by  the  Sophia :  the  broker,  however, 
imderwriter  ^  effected  the  policy  on  the  ship  Sophia^  and  sent  it  to  the  plain- 
«!ll!S!i5L"/  *  *'ff-  On®  of  the  underwriters  staled  to  the  broker  that  a  ship, 
inthemarKtn:  called  the  Sophia  of  Bristoly  was  reported  at  Lloj/cTs  as  then 
Bew*itainp was  being  at  sea  without  convoy;  the  broker  wrote,  asking  the 
''wSmTtwas  plaintiff  whether  that  was  the  ship  insured?  The  plaintiff 
jUoTtf  that  the  ^^^^^  again  to  the  broker ;  and,  having  discovered  the  error  in 
SopAiaof  BHf  the  policy,  requested  he  would  get  the  mistake  rectified;  and  in 
without  coo-      the  same  letter,  which  was  written  seventeen  days  after  the 

ship  had  left  Bristoly  the  plaintiff  added,  <^  The  Sophia  you. 
allude  to  is  the  ship  on  which  you  effected  the  insurance ;  L 
chartered  the  brig,  and  she  was  to  have  gone  to  Falmouthj  a» 
I  understood,  to  join  convoy;  but  I  suppose  the  wind  was  con- 
trary, and  she  could  not  fetch  the  port :  but  I  know  nothing: 
&c *^iDt?ff**'  about  it  myself."    The  broker  applied  to  the  underwriters  to 
mpposedshe      alter  the  policj  to  an  insurance  on  goods,  which  they  did,  by 
▼ented  by"^     putting  a  memorandum  in  the  margin  of  the  policy,  and  sub* 
ftim  j^iSLV^     scribing  the  initial  letters  of  their  names.    He  did  not,  at  the 

convoy  at 

Fabnouih^  but 

the  broker  got  the  policy  altered  without  disclobing  this  answer  to  the  underwriters!  held,  that  this 

concealment  vacated  the  policy. 

9  tiniA 


▼oy,  and  the 
broker  en- 
quired of  the 
plalntiflfat 
BritUl 
whether  that 
was  the  ship 
insured,  and 
was  informed 
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time  of  making  this  request,  communicate  the  plaintiflTs  letter 
above-mentioned.     It  is  the  universal  practice  for  the  masters 
of  vessels  from  Bristol^  upon  their  arrival  at  Falmouthy  to  ad- 
Tise  their  owners  of  it  by  the  post;  and  if  the  ship  had  reached 
Falmouthj  the  plaintiff  would,  doubtless,  have  been  informed 
of  it  by  the  owner,  who  lived  at  Bristol/  and  from  his  receiving 
no  such  intelligence,  he  might  conclude,  with  tolerable  cer- 
tainty, that  the  vessel  had  not  made  that  port.     The  ship  was, 
in  fact,  blown  out  to  sea ;  and,  after  trying  in  vain  for  some  days 
to  make  Falmouth^  and  to  join  her  convoy  there,  proceeded  for 
GibraUarj  and  was  lost.     Upon  the  trial  of  the  cause  at  Guild' 
hallytit  the  sittings  after  Michaelmas  term,  1813,  before  Mans' 
Jieldy  C.  J.,  Best,  Serjt.,  for  the  defendants,  took  two  objections, 
first,  that  the  alteration  in  the  policy  was  such  a  change  of  the 
subject-matter  of  the  insurance,  as  rendered  a  new  stamp  ne- 
cessary for  the  altered  contract;  secondly,  that  there  was  a 
concealment  by  the  broker  from  the  underwriters  of  an  im- 
portant fact,  known  to  him  before  the  alteration  was  effected, 
iitmely,  that  the  vessel  had  missed  joining  convoy  at  Falmouth^ 
which  materially  altered  the  risk,  and  ought  to  have  been  dis- 
closed, Mansfield^  C.  J.,  reserved  liberty  to  the  defendant  to 
nM>?e  to  enter  a  nonsuit  on  the  first  point;  and  on  the  last  point 
the  jury  found  a  verdict  for  the  plaintiff. 

Bttiy  Serjt.,  in  this  term,  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  enter  a  nonsuit  on  the  first  point,  and  to  have  a 
Qew  trial  on  the  second. 

Shepherdy  Solicitor-General,  and  Vaughan^  Serjt.,  being  re- 
quested by  the  Court  to  speak  first  to  the  objection  on  the 
^mp,  as  to  that  point,  contended  that  this  case  did  not  fall 
within  the  principle  of  Hill  v.  PatUriy  8  East ^315.^  which  was 
^  ca^e  of  an  effectually  operative  instrument,  but  within  that 
^Colt  V.  Parkitij  12  East,  ill. :  for  here,  in  fact,  no  contract 
^  durance  upon  the  ship  ever  subsisted  between  the  parties, 
there  having  been  clearly  a  mistake,  and  theretbre  the  stamp 
Was  never  in  effect  used. 

By  the  statute  35  G.  3.  c.  63.  ss.  8.  &  13.  the  parties  were  at 
liberty  to  make  this  alteration  without  a  new  stamp.  By  s.  8. 
spoiled  stamps  may  be  brought  to  the  head  office,  and  in  case 
^  have  not  been  subscribed  or  underwritten  by  any  per« 
^0)  or  otherwise  used,  the  commissioners  may  cancel  them 
S^toitously,  and  deliver  to  the  owners  new  stamps  to  the  like 
Aniouiit ;  or  in  case  any  sum^  or  the  name  of  any  person  as  un* 
Vol.  V.  U  derwriter. 
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cA^s  lit  mjjtinr  tbmi 
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1f^dfti]iM4foh%k>  ttil«&  (iMti  l»  t<et)«ired  by  that  ^  ttfrattgh 
lUbdvei^lbtii^,  ^r  fftat  theil!>bi<«#ipttolis1lk»re^ii  ititeniM  htffe 
'HM,  fPdfnsdMsjtfsteaitto,  teen  cinntileleA,  fl>  tlw  iiMMifit'tlf 
<iAe  sthn-  dltdWeil  By  timt  bet ;  and  ff  the  p^i^ty  bImU  pHNlueH  «o 
tfiie'c6Mhiii«ibh'(§fs  anotHi^r  fiolicy  fttHmped,  ttfid  nelnally' aiadb 
diit  ibr^fHb  «bnie  ifot^rettt,  i^hk,  or  adti^kiture  With  th^  (Mriicy  lb 
iMs  cdnc^lFed,  theh  thecOmtniMidMrs  may  eancel  tike  first,  ttttd 
ieft^haitg^e  tbeih  f^r  otfc^rdiaimpd.    And  i.  19.  ULre&  the  rigM  of 
teakihg  d!iy  aHeYatidb  Which  Might  laWftiDy  be  made  In  thfe 
tei^hm  <yr  ^t)tiditi6n8  ((^f  arty  (policy,  duly  sMmfyed  after  the  8MM 
^all  haVls  Beto  underwritten,  artd  et^lildifts  the  MteB^^fy^ 
any  dddllfdn^l  dtamp  duty  by  Mlison  of  suc^haU^tetieiV;  io'tbrft 
eiUch  altl^ratibn  be  malfe  beitifiB  aotice  of  the  detiM^Aiiaiitiofr  #f 
the  Hsk  Orfgii^dly  itMUred,  and  the  premium  of  \)nmhieMts  bfe 
abdv^e  lOs.  per  tent.y  and  the  thitig  insured  rMiAin  the>  pt%ifmff 
bf  th^  8^to&  persbn,  and  that  «aeh  alteration  shall  Mt  {yrototf 
the  t^ih  imu^d  beyond  (he  period  allowed  by  tbM  aiftt^  'and 
that  ao  addHiotml  ^i^ih  sl^ald  be*  (asiired  by  reason  of  Mehf  aliar- 
ati6n.   Itaa^tatich  therefore  as  the  plaintiir  to^W  hate*  ptoetf nnS 
thcrifatnp  of  this'ptilicy  to4)e  liltoWetthim  in  exehaage  #ndertAa 
^tli'  seitfon,  a8*^p6ited  by  M^lMce,  he  torght  also  a«e  it  as  a  new 
stamp  for  another  conthiit,  WithbUt  )^x6hang{ag^'(t.    TbO'c^aHa 
jf^fbp^Hy  f^Us  \vilfiin  tMr^«tMta,and  bdt  wilMn  the  FSOl.  l^or 
befdfieUhe  aH^ratibn  this^pi^lksyinffhbcaifiehad'aeveraitailied  at 
all,  but  was  equivalent  to  a  blank  sheet  of  pap^r.  So  a  Mttof  mc*- 
di^nge'Whi&h,  befbre  itis^pot  intty  circahltiba,  is  alteMdte  ta^ 
the  titif^e^  it  Mis  to  tbn,  i-eqUft-es  no  naw  ii^mp.    TMa  ^^lamp^ 
tft^r^re,  Ivad  iiAopa fatl^  ib  tbe^fTl^dt  idiUMce^abd  istalM  ai|i> 
Vkf  ttre'  sVibsisthfg;  abhf hit't. 

teest,  ib  6t)[pp6rtof  his^afe,  dIMfed  Oiat  a  IMrthip  tmiMMk 
a  sub^Hjition  had  b«^b*^^ttially  i^ritfea,  ^ean  be  b^d'afgiia  ai 
a  HeW  fett^mp,  i^Ithotigh  it  We(y  He  in  tbb  dlscrati^n  of  MAa  IK>dli 
MisMbrfdr^  to  alld^  itie  "tahte  in  lindther  siaMp.  ThM  daae* 
too  is  confined  to  cases  where  the  stamp  has  b^n  fipbflfid  Iff 
6tcfdeAt,  i^hldh  is  n-dt  to  ih  this  instaiito.  This  ^ri^e^bp- 
})foa6ft6s  more  Wearly  fbe  iMh'Sedtftva,  but  it  is  tibtiudh'MUlw 
f^i^tioto  as  Is  BSl^'A  by  that  iM^se.  Tbat^<^a{bR>  Aftes-  mt'f^ 
ply  to '  6a6es  *^6t^  n/e  sdbjeit  Vhaltt^r  ef  fhe  ifa^mMda  ti 
efi&ttgeiy ' brdt  '6nly  wMf e  ati  additfbnal-  dh:iiitfs«M«e  ^  is  addHi 
ro'^ETo'iNktiie^M^ea  of  i)tstii^ate;  INilr.'tmeriiifiiifMPL 

]^icj 
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cetimHj  attached  im  a  property  of  the  flainiiff.     If  the 

-^ntiff^bad  had  an  aniereii  in  Ike  outfit,  k  may  be  inferred 

Unit  be  tvrouM  liave  continued  bis  iaeurance  on  that,  aft  .well  as 

bHPevddedan  insurance  on  ({[oods.    The  casedepends  on  this 

lioad  principle,  that  the  parties  >ba;irrng  used  one  stamp  .for  ooe 

«9nlmst,  there  must  be  a  ?new  Mamp  for  a  .now  contract,    la 

^^caseof  Cipfe  T.  PorUir,  the  jregister  acts  jiseventod  tbe.fiiyt 

contract  from  taking  any  eOect. 

Cur.  adv.  ftift. 
Heao'H,  J.,  oa  'this  'day  delivered  judgment  We  ace  .nf 
'OpiDionibat  no  new 'Stamp  was  requived:  the  intention  of  the 
parties  ought  to  be  considered ;  they  never  meant  toienier/iolo 
thelfirat  contract,  therefore  it  was,  in  truth,  no  contract  at  all; 
consequently,  the  alteration  is  not  such  an  alteration  of  the 
•object-matter  as  requires  a  new  stamp. 

Shepherd  and  Vaughan  then  contended,  as  to  the  other  point, 
that  inasmuch  as  the  information  of  the  ship's  being  driven  oiit 
toeea  was  not  known  at  the  time  of  giving  the  original  instruc- 
tions for  the  policy,  although  it  arrived  before  the  correction 
of  the  mistake,  it  was  unnecessary  then  to  communicate  it:  but 
die  plaintiff  might  fairly  then  proceed  to  get  his  contract  com- 
pleted upon  the  same  state  of  information  which  subsisted  at 
tti  tiase  when  the- contract  was  originally  intended  to  be  made* 
«t  there  was  no*  intelligence  either  true  or  falseto  commuoi* 
^>te:  it  was  a  mere  conjecture  of  the  plaintiff  thattthesbip- was 
driven  out  to  sea ;  and  no  case  goes  so  far  as  to  say  that  con* 
Totaie^need  be  communicated.    The  vessel  being  thus  tlriven 
^tloaea  by  a  storm,  the  sailing  without  convoy  did  not  make 
^iimnpaace  on 'the  goods  illegal,  because  it  was  without  tbe 
frifjty  of^the  plaintiff;  and  as  the  policy  was  with  or-withoat 
htters  df  marque,  it  most  he  assumed  that  the  defendant  con- 
WIsd'the  should  iie  a  running  ship.    It  was  unnecessary  to 
leieal  to  the  defendant  vi^hat  he  previously  knew :  the  broker 
nmn^A  the  intelligence  of  the  ship  being  at  sea  from  the  de« 
faidaiit  himself,  and  the  plaintiff  only  echoes  it  back  to  him^ 
•■d-tt  was  useless  to  repeat  it  to  the  defendant;  nor  was  the 
-^nesMleeen  at  sea  in  any  situation  of  danger  or  difficulty  whidi 
was  material  to  be  disclosed. 

B^Hf  emkrd.  The-  only  feet >known  to  tbe  underwriters ivas^ 
ttlHitr^OMeehip,  called  ^aetiophia  of  Bristol^  was  at  sea;  and 
tlie  question  pat  to'the^pkintiff  was,  whether  that  was  the^ship 
iammriti  ^Ito^wwer  was  a  plain  affirmative ;  and  he  add^ 

US  that 
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that  he  knows  she  is  gone  to  sea  without  touching  at  Falmo 
but  does  not  know  the  reason  of  her  so  doing.  This,  th 
fore,  was  important  to  be  disclosed  to  the  defendant :  it  n 
*however,  be  inferred  that  .this  was  purposely  a  running  st 
for  the  master  applied  for  a  licence  to  sail  without  convoj, ; 
was  refused.  The  indulgence  of  the  defendant  in  altering 
policy,  without  receiving  any  new  premium,  required  uherrin 
Jidem  in  the  plaintiff. 

Heath,  J.  I  think  it  was  a  material  fact,  and  ought 
have  been  disclosed  ;  and,  therefore,  there  ought  to  be  a  o 
trial ;  and  as  it  is  to  go  to  another  jury,  I  shall  forbear  to  ( 
serve  on  it. 

Rule  absolute. 


Feb.  It. 


The  Court  re- 
fued  to  make 
any  order  on  mn 
attorney  to 
delirer  up  a 
deed  which  he 
held  as  party 
andtnuitee. 


[S65] 


PcARsoN  V.  Sutton. 

rTAUGIIAN^  Serjt.,  had  obtained  a  rule  nisi  that  B( 
r  Moore  J  an  attorney  of  this  Court,  might  deliver  op 
deed  upon  payment  to  him  of  whatever  money  might  be  do 
for  which  he  could  claim  a  lien. 

Best  J  Serjt.,  shewed  cause  on  behalf  ofMoore^  disc|^ii 
any  lien  on  the  deed,  and  submitting  to  deliver  it  up,  und 
the  authority  of  the  Court,  if  they  would  direct  him  so  toi 
under  the  circumstances,  which  were,  that  the  defendant  beii 
about  to  execute  a  grant  of  an  annuity,  which  was  to  be  pi 
pared  by  an  attorney  named  Simmison^  who  was  therein  nan 
as  a  trustee  for  the  plaintiff,  (the  purchaser,)  had  applied 
Moore  to  become  a  trustee  therein  for  him,  the  defendaot, 
which  Moore  bad  assented,  and  executed  the  deed  in  questi 
at  Simmison*s  housei  and  the  deed  bad  from  that  time  remain 
in  Moore's  custody,  and  he  was  only  anxious  to  avoid  coi 
mitting  a  breach  of  trust  in  giving  it  up. 

The  Court  refused  to  take  the  deed  out  of  the  hands  of  1 
trustee,  saying  they  knew  nothing  of  the  circumstanceB,  a 
had  DO  authority  to  interfere  in  the  case  of  a  trust. 

Role  discbaiyeJ 


I 


i 
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»L  3(56  ] 
Barwick  v.  Matthews  and  Others.  •^««-  28. 

THIS  was  a  fei^ed  issue  under  an  inclosure  act,  passed  whobafcoml? 
51  G.  3.  ^^  for  inclosinfi:  lands  in  the  manor,  lordship,  or  °>^n  i"  Jbor 

.  ^  ;  "^ '  manor  of  ^., 

lorest  of  rref /a)£ira,  in  the  pansh  of  Westward^  in  the  county  and  common  io 
otCumberland.^^  The  first  count  of  the  declaration  stated  a  col*  B^f^'^^lhn 
loquy  concerning  the  act,  and  concerning  a  certain  claim  before  and  coudmnV 
then  by  the  plaintiff  made  in  pursuance  of  the  said  act,  as  the  o°  hhtene- 
owner  and  occupier  of  certain   messuages,   tenements,  and  receive  under 
bods,   called    Bush-GiU-IIead   and   Bamet/'House^   situate  fnd^lJthe 
within  the  parish  of  Wigton,  in  the  said  county,  to  be  entitled  ^^aSotoent  in 
ibr  himself  and  bis  tenants,  occupiers  of  the  said  premises,  or  ^isfactmn  of 
of  some  part  thereof,  to  a  right  of  common  of  turbary,  and  ^.,  he  iT"  '" 
common  of  pasture  in  and   upon  the  commons  and    waste  "olhii^^u^^ 
groands  in  the  manor,  lordship,  or  ♦forest  aforesaid,  for  all  ^J^^  ^^  »»• 
iQftoner  of  cattle,  levant  and  couchant,  in  and  upon  the  said  mes-  wastes  in  b.  to 
suaj^es  and  lands  for  and  in  respect  of,  and  as  appertaining  to  thereof  in 
ihe  same  respectively  ;  and  the  declaration  stated  a  wager  upon  Jommon*1n**S. 
^question,  of  which  the  plaintiff  maintained  the  affirmative,  ''"^  that  to  the 
ud  the  defendants  the  negative,  whether  the  plaintiff  was  en-  if  be  had  never 
tided  for  and  in  respect  of  his  said  messuages,  tenements,  and  imin^orairoT 
bttKh,  to  a  right  of  common  for  himself  and  his  tenants,  occu-  ™i?*a  copyhold- 
piers  thereof,  or  of  some  part  thereof,  in  and  upon  the  com-  er  in  t^^  manor 
iDODR  and  waste  grounds  aforesaid,  directed  by  the  said  act  to  common  in  the 
Itoiodosed;  the  second  count  stated  a  discourse  had  between  ^e"iora*s^ 
4e  plaintiff  and  defendant  concerning  the  said  act,  and  con-  JJJ^^jJjJ  ^,y  * 
ceraine  the  risrht  of  the  plaintiff  to  an  allotment  upon  the  said  i^^nt  and 

^  1  1  ij'^ii*  .Ml       couchant  on  hn 

eonmoDS  and  waste  grounds  so  to  be  divided,  in  respect  ofythe  tenement  in  a. 
piieaises  mentioned  in  the  first  count,  in  case  the  plaintiff  was  IhaV^e  manon 
•otitled  to  such  riirht  of  common  as  in  the  first  count  was  men-  j»^cjcformeriy 

♦L.     J  •  A*  ^"  different 

^>ooed,  and  a  wager  upon  the  two  questions  then  affirmed  by  bands,  for  the 

j^  copyholder  wai 

12^^  to  support  a  grant  by  the  lord  to  bis  copyhold  tenant  of  common  appurtenant  in  another 

A  copybolder  ivlio  has  common  in  i  waste,  without  tbe  manor  of  which  his  copyhold  is  parcel,  has 
y**|niexed  to  the  land,  and  not  to  bis  customary  estate;  and  must  prescribe  is  a  fue  hUU  throu|^ 
r'^l^'jU  for  him  and  all  his  costomary  tenants  thereof.  A.od  such  common  without  the  manor  i^  not 
Ir*^.  by  enfranchisement  of  the  copyhold,  thouf^  there  be  no  words  of  re-grant.  And  after  en* 
!^(«iseincnt,  tbe  feoffee  must  prescribe  in  a  fue  utatt  of  his  lord  for  himself  and  his  cuatomary 
z!^^  till  tbe  time  of  the  enfranchisement,  and  since  that  time  for  tbe  feotike  and  bis  heirs,  ai 
^r^^teatot  to  iht  eafranchised  tenement. 

the 
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the  plaintiff  and  denied  by  the  defendant^  first,  whether  in  cad 

the  plaintiff  was  entitled  to  such  right  of  common  as  in  th* 

first  count  was  mentioned,  he  was  entitled  to  some  allotmeo 

upon  the  said  commons  and  waste  grounds  so  to  be  divided 

and,  secondly,  whether  in  such  case  he  was  entitled  in  respec 

thereof  to  a  full  allotment  upon  the  said  comnmns  and  wast< 

grounds  according  to  the  true  and  actual  value  of  the  pre 

mises  mentioned  in  the  first  comrt.     The  derend^nt^^  pl«i 

put  each  of  these  propositions  severalty  nr  issue.     The  ae 

recited    that  there    were   within   the  manors    lordshfp,   01 

forest  of  Westward^  and  in  the  parish  of  WesttDttri^  serera 

commons  and  waste  grounds,  cbntainrng  in  the  whele  tei 

thousand  acres ;  and  that  the  Farl  of  Egremont  was  ford  erf  tiH 

said  manor,  lordships  or  fbresf,  and  was  intitled  to  tfte  sort  am 

royalties  of  the  said  commons  and  waste  grormds,  89  parcel  o 

(he  said  manor,  lordship,  or  (brest,  an^  to  alf  minesi  and  mme 

rak  within  and  under  the  same ;  and  (bat  Be  wae  ewaer  of  se 

veral  messuages,  lands,  tenements,  and  other  heredifmnvntt 

within  that  parish,  and  that  in  respect  thereof  the  earl,  \m  \m 

sees,  or  tenants,  was  or  were  entitled  to  a  rfght  of  cmnimN 

upon  the  said  common  and  waste  gnnrnd^  within  that  parish 

and  that  Sir  Henry  Fletcher  and  Sir  Wastel  Briseet^  BkirliK 

and  divers  other  persons,  were  or  claimed  to  be  entrtVedfo  righ 

of  common  upon  the  said  common?  and  waste  grounds  in  re 

spect  of  certain  messuages,  land^,  tenementis,  or  other  hered its 

roents  within  the  sard  parish,  and  appointed  certafit  eenMnia 

sioners  for  setting  out,  dividing,  allotting,  and  inctosing*  the  sail 

commons  and  waste  grounds  in  the  manner,  and  accordrng  Ic 

the  rules,  orders,  powers,  and  directions  contained  m  that^  aef 

and  in  the  Stat.  4 1  G.S.e.  109.  Theact,  after  directing  affotmeni 

to  be  made  for  public  watering  phices,  qoarriee,  and  gravelpifi 

for  a  fair,  and  to  two  charity-schools,  fcr  saFeibr  defraying  tlH 

expences  of  the  inclofiure,  to  the  lord  ft>r  his  right  nnd  interett 

in  the  manor  and  forest,  and  to  (he  dean  and  chapter  efdr 

lisky  and  perpetual  curate  of  fFestoDnrd,  for  their  respeetiiN 

tythes,  directed  the  commissioners  to  allot  in  severally  the  re 

sidue  of  the  commons  to  the  Elarl  of  Egremont^  for  and  in  re 

spect  of  his  messuages,  demesne  lands,  and  other  lands,  teae* 

nents,  and  bereditaoieatft  witbia  the  nuinor^  lordsbip,  and 

forest,  and  the  several  other  persons  entitled  to  right  of  conh 

mon^  or  other  right  or  interest  vpon  the  said  comaiona  aiHJ 

waste  grounds,  or  any  part  thereof  acc«r ding  to  tiie  Ime  and 

actual 
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tofaiil  value  <o  be  esc^ntaioed  in  sucii  mamKr,  a^  tlye  ^ofi^m^       ^^^^^ 
Mootrs  iboald  Ibink  joat  aod  equitable,  of  t^  aevei^  qiea-     Sa^wpk 
iMgtB,  laals,  teatmeole,  aad  bereditanoeMe^  Mi,reapf}ct  whar/^of,         o. 
Aey  awre  reqiedively  eatUled  to.a  ri^t  of  co^ipoii  or  other  M^^xjii^^ 
ligkor  iaianeatas  aforesaid,  but^  wiA  a  r^servMiop  to  tbe  lord; 
if  all  ariftfwnln  aoder  ibe  aUotoefita.    A  eertatfi  otber  aol^      I  368  ] 
fmtd  in  the  aame  year,  ^^  li^r  kicb)fiMig  lan4B  in  the  t<Hrp<- 
iKpiof  Wigtoti^  Woodude^  and  WmeriQny  withid  and  pfuroel 
cf  the  faftrony  oC  fTd^on,  in  the  trnmiff  oS  Ckimharkmif^  re-. 
cittd  that  Ibene.  were  witbiA  the  aeaeral  (ewjiBbipa^  djatriotli  ov 
VivtmnB  of  Wigton^  Wogdrnde^  and  V^daentoiii  witbia  and  par» 
oilef  ibo  barooy  <if  Wigiofi^  aad^iA  tbe.pamdi  ef  ^Fi^o;i,  aei* 
linlcoaMoioiia  and  waate  gmwida.  ooatainiBf  tow  tboiiaaad 
net,  and  tbai;  tbe  £ari  of  SgnmtmiiwmlQri.^ikBtt  baroay^ 
aoivaseolttled  le  the^seil  aadsoyaUiiesof  lbeaaid<eoaiaip(uimd 
iraite groiinds as  part smd pareeliof Ibe taid baroay»  and  tpaM 
«iB88  and  mioecdb  widhii^  aad  aader  4beaaiae)  and  that  be  mm 
ibaowneri^atveral  ipeagqagei,  toadMQWwe»tot  deatesneiaadk^ 
udelhec faemdilaineata witbia  tbeeaid  tpwjifthjfM,  difttd^ er 
fetors  of  Jfigitm,  Woodndey  and  Wt»ef^(m9  or  aoma  of  tbaa^ 
ittd  that  m  respeet  Ifemofi  tbe  eaid  ead,  hiB  keaeta^r  tenanta, 
WM  m  wte  eatUlad  to  a  rigbl  oC  wmmon  i^oa  the  aaid  ooiae 
mm  and  waite  gronnda  within  the  aaidtaayeaal  tOflVR^Mpi^  &c,, 
ta4  Aat  Sir  W.  Briico  and  div^va  olbers  weie,  or  claimed  to 
he,  entitled  in  aigbt  of  ^oaftmpfi:  apoA  Ibe  said  coronion  aad 
Waste  grounds,  in  respect  of  certain  messuages,  tenements, 
buds,  or  other  hereditaments,  within  the  said  parish.    The 
set,  after  appointing  commissioners,  rn  the  same  terms  as  in  the 
flnVmentioned  act,  and  after  directing  allotments  to  be  first 
Xuide  for  purposes  similar  to  those  first  directed  in  that  act, 
directed  the  oommiBsioners  to  assign  and  allot  all  the  residue 
^  the  commons  and  \yaste  grounds  intended  to  be  inclo.sed, 
^(oand  amongst  the  Earl  of  Egremonty  for  and  in  respei^t  of 
khmd  messuages,  tenements,  demesne  lands,  ^pd  other  here- 
^tameats,  a.od  unto  and  amongst  the  said  Sir  W.  Brisco^  and 
sl^nd  ayeipy  other  the  p\yners  and  proprietors  of  ipesaMagea, 
l^dl,  iiyl  tenements,  having  right  of  cpn^nnQU  or  o.tber  rij;^8 
^  <Nr  i|p^  tbe  aaid  commoos  ^nd  wa^te  gfounda,  in  lieu  pf     [  359  ] 
^  caiK¥»Qfk|i^  lights  thereon,  acooirding  and  in  prop^pn^^ion  to 
^4i0MaM<li9taseat%  in  sucb  09^1^^  ^  the  co^imiaai^aeva 
"^Qld,  in  their  jiidgiaealy  tbinb  jqst  aB4  eqyJteMp,  hMtaitbjeat 
^  the  exceptions,  rules,  orders,  and  dii^eptipM^  VI  ihdl  w^  and 
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the  act  41  G.  3.  c.  109.  contained.    Upon  the  trial  of  this  c 

at  the  Cumberland  summer  assizes,  1813,  before  Wood,  I 

appeared  that  by  an  indenture  of  the  SOth  Dec.j  1778,  i 

between  the  Earl  of  Egremont,  lord  of  the  barony  of  Wi{ 

and  Joseph  BarwicJc,  father  of  the  plaintiff*/ the  earl  gra 

bargained,  sold,  aliened,  remised,  released,  enfranchised 

tified,  and  confirmed  to  J.  Barwick,  the  messuage  and  t 

ment  situate  at  Bush-Gill- Heady  in  the  township  of  fVooc 

in  the  parish  of  Wigton,  and  nine  closes  adjoining,  therein 

ticularly  described,  and  another  messuage  and  tenement, 

three  closes,  situate  at  and  known  by  the  name  o(  Ba\ 

house,  in  the  same  township,  which  premises  thereby  intc 

to  be  enfranchised  were  then  holden  (a)  by  Barwick  of  the 

earl  as  a  customary  estate  of  inheritance,  and  parcel  of  the 

barony,  by  payment  of  the  ancient  yearly  customary  re 

165.,  and  of  a  reasonable  arbitrary  fine  at  the  will  of  the 

of  the  said  barony  for  the  time  being,  payable  on  the  det 

the  lord,  and  the  death  or  alienation  of  the  tenant,  and 

subject  to  other  dues,  duties,  and  customs,  and  all  houses 

[  370  ]      meadows,  pastures,  feedings,  (6)  &c.  thereunto  belonging, 

all  trees  and  woods,  and  the  soil  thereof,  and  liberty  U 

free-stone,  &c.  for  the  purpose  of  improving  the  enfranc 

premises,  and  repairing  the  buildings,  &c.  and  to  make  I 

of  the  clay  for  these  purposes,  but  not  for  sale.     And  al 

such  common  of  pasture  and  turbary  in  and  upon  all  the 


(u)  No  part  of  this  deed,  ex- 
cept the  words  of  re-grant  of 
commoD,  was  read,  either  upon 
the  motion  for  a  new  trial,  or 
upon  the  discussion  of  the  rule; 
and  it  was  taken  for  granted,  as 
well  by  the  counsel  on  both  sides, 
as  the  Court,  that  the  tenement 
was  a  copyhold. 

(b)  It  seems  that  the  common 
in  Westward  passed  to  Joseph 
Barwick  by  the  words,  "  all  feed, 
logs,  &c.  thereto  belonging  and 
appertaining  ;*'  for  although  that 
common,  which  was  originally 
appurtenant  to  the  land  of  the 
toiemeat  ia  Wigtonj  would,  after . 


the   unity   of  seisin   of  th< 
manors,  have  been  extinct  b 
son  of  the  unity  if  the  cop 
had  escheated ;    yet,    so   1 
respected  the  copyholder,  i 
continued    appurtenant    U 
land  during  the  continual 
his  custon^ary  estate,  and 
not   be   impaired  by  the 
purchase  subsequent  to  his  j 
and,  therefore,  at  the  date 
deed  the  common  still  exis 
belonging  and  appurtenant 
tenement,  and  by  that  desci 
well  passed  and  was  perpe 
to  the  relessee. 
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moB8  and  wastes  of  and  within  the  said  barony,  as  Barzsncky  at        1814. 
the  time  of  the  execution  of  that  deed,  was  entitled  unto,  for     ^       .  ^ 
and  in  respect  of  the  premises.     And  the  reversion,  and  all  the  p, 

right  of  the  said  earl  to  all  fines  which  would  otherwise  be-  Matthews^ 
come  due^  excepting  and  reserving  the  said  customary  rent  to 
be  thereafter  paid  as  a  free  rent,  and  all  mines  of  coal,  lead, 
and  other  minerals,  quarries  of  marble,  stone,  and  slate,  waifs, 
estrays,  and  all  other  royalties,  liberty  of  hunting,  &c.,  and  all 
other  manorial  rights,  and  rights  of  seignory,  to  hold  to  J3ar- 
widcy  hui  heirs  and  assigns,  so  as  the  premises  might  for  ever 
thereafter  remain  enfranchised  and  freehold.    Upon  the  death 
of  J.  Barwick  these  premises  descended  to  the  plaintiff  as  his 
80D  and  heir.     The  plaintiff  delivered  to  the  commissioners  a 
daim  for  a  right  of  common  in  the  parish  or  forest  of  West" 
vard  for  his  estates  called  Bush'Gill'Headf  and  Bamey-hotise^ 
fer  exercising  his  right  both  of  herbage  and  turbary  by  pay- 
ment of  &/.  yearly  to  the  Earl  o(  Egremontj  as  an  intercom- 
moner;  and  his  claim  being  objected  to  by  the  defendants,  the 
commissioners  heard  evidence  thereupon,  and  the  plaintiff  es- 
tablished the  fact  of  user  and  the  fact  of  payment  to  the  lord 
of  id,  for  Busk'Gill'headj  and  id.  for  Barnet/'house^  as  an  in- 
tiBr-commoner.     The  commissioners,   however,  adjudged  and 
^fetermiDed  that  the  plaintiff  was  not  entitled  to  an  allotment      r  371  1 
of.the  commons  and  waste  grounds  in  Westward  intended  to 
^  inclosed,  for  his  said  estates.     The  plaintiff  had  delivered 
to  the  commissioners  under  the  Wigton  act  a  claim  of  com- 
OM)n  upon  the  wastes  in  Wigton  for  the  same  estate,  and  had 
bad  an  allotment  made  to  him  in  due  proportion  with  the  other 
^mmoners  in  Wigton,  which  the  witnesses  called  a  full  allot- 
>Q€nt.    No  evidence  was  given  as  to  the  fact  whether  the 
^Mtrony  of  Wigton  and  the  manor  or  forest  of  Westward  had 
iQimemorially  been  united  in  possession  in  the  hands  of  the 
Eirl  of  Egreniont  (who  had  them  at  the  time  of  his  deed  of 
snfraochisement,)  and  of  his  ancestors.    The  plaintiff  aban- 
doned his  claim  for  Barttet/ -house;  but  proved  33  years'  user  of 
^  common  in  Westward  for  his  cattle,  levant  and  coucfaant  on 
^h^GiU-Head.    For  the  defendants  it  was  contended,  that 
OD  account  of  the  unity  of  possession  of  both  seignories  in  the 
"^e  lord,  it  must  be  presumed  that  they  had  been  immemo-        ^ 
'^y  so  united,  and  that  the  plaintiff  and  his  ancestors  took 
^r  common  in  both  seignories  from  one  and  the  same  lord 
V  QiEie  and  the  same  entire  grants  which  could  not  be  severed 

or  ' 
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1814.       or  apportioned  by  tbe  act  of  tfae  commoner;  tiMity  ibefefiMW,  tho 
^  allotineiil  and  aoceptancQ  of  a  compeBsaiioii  for  tba  cobhaob  m 

9,  Wiglon  was  an  extioguishmeDt  of  tbe  plaintiff's  rights  of  com* 

liATniEws.  men  to  Westa>ard^  aod  be  was  oonaequendgr  entitled  to  no  al* 
iotment  io  JVeslward;  or,  ai  all  events,  that  dm  allotment 
ishicb  tbe  plaintiff  bad  received  in  TVigton,  bearing  a  Gail  proi' 
portion  tp.tbe  value  of  the  plaintiff's  estatesi  was  a  satis&etioA 
lor  both  bis  rights  of  commoni  and  left  bim  no  right  to  any  fur- 
ther allotment  for  the  same  estate  under  the  Wesiward  in- 
dosttre-  act,  the  soil  out  of  whicb  tbe  equivalents  for  both 
commons  were  to  be  given  being  the  property  of  the  saflB# 
lord.  The  defendant  also  contended  that  the  oommoa  iHv  W^si* 
vord  waa  extinguished  by  tbe  enfranchisement  when  tbe  cna^ 
[  373  ]  toraar y  estate  ceased.  The  plaintiff  urged  that  even  if  it  wer» 
so,  Ae  3&ycars'  subsequent  user  since  1778  to  the  present  tim^ 
was  a  good  ground  for  presuming  a  Dfr-giiaal  of  comnuan  tm 
Westward  as  appurtenant  to  Bush^Gill^Uead.  Wood^  J.,  van 
of  that  opinion,  and  directed  tbe  jury  to.poesume  a  ce^graat; 
and  he  reserved  tbe  two  points,  1st,  wlietber  tbe  plaintiff  coulfl 
be  entitled  to  common  in  Wesiward^  inasmncb  as  tbe  deed  of 
eofnunebiseaient  re^granled  rights  of  common  only  over  tbe 
wastes  within  tbe  barony  of  WigUm;  and,  secondly,  wbetbev 
supposing  that  point  to  be  in  favour  of  the  plaiaiiff,  be  baimg 
got  a  fiiU  allotment  under  liie  Wigton  inelosure  act,  could  also 
be  entitled  to  a  full  allotment,  or  to  any  ailotnient  o«t  of  the 
wastes  of  another  manor,  under  the  same  lord,  in  reaped  of 
tfae  same  preoMses ;  subject  to  which  questio4w  tbe  jury  fotuid 
a  vierdict  for  the  pbiplift 

Sktpberdy  Serjt.,  in  Miciiaelmas  term,  tSIJ,  moved  to  ael 
aside  the  verdict,  and  have  a  new  trial.  He  contended  that 
Ibis  case  was  distioguidiaUe  from  tliat  of  HolUngshead  v.  CFW^ 
left,  7  East.  485.,  where  tbe  two  manors  bad  recently,  and  for 
all  previooB  ttme,  been  bolden  by  diferent  lords,  whkh  fod 
retMrtted  tbe  presamplion  of  unity  of  grant.  F.  N.  B.  19& 
Wrii  0/  Admeasurement  of  pasture,  note  c.  cites  8  E.  3.  Ad^ 
measurement^  14.  '^  If  tlie  defendant  has  common  appendant 
to  bis  freehold  in  three  vtlls,  it  may  be  ^dmeaaured  for  Ihe 
lands  in  one  of  the  vills :"  which  roust  be  intended,  where 
same  lord  bad  tbe  three  viMs^  and  other  freeholders  bad 
aion  in  one  of  the  vills  only ;  there  they  can  compel  tbe  fi^st  to 
have  bis  coaMnon  in  that  vill  admeasured.  From  this  it  wmf 
be  iafmped,  that  be  who  batjl  coQimc^  tn  two  vills  oagbt  jigt 

to 
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tdhtfv  a  fkll  allotment  ir»  eack,  far  that  waoid  gire  btm  8        ^^^ 

tebb  albt  limit     If  the  plaintiff  ked  bad  ofily  half  an  nUtot^    ^ 

■fit  in  fVigion,  perhaps  he  would  ^he  eetitl'ed  to  half  an  allol-  ^^ 

neat  io  Westward,'^  but  baTing  a  foil  allofiiient  in  Wtgttmj  be  MArnrew*. 
isMt  eaMlid  t»  any  in  Westward.  He  akio  stated  that  these  *[  373  ] 
cttetpt  were,  before  they  were  enAnncbieed,  copyhoMs,  parcel 
tttbemMiior  of  Wigtom,  and  that  the  enAanchisenient  wottM 
Iwre  beeo  an  ertisgaiskiiieiii  of  the  copyholder's  cohkhoii,  but 
ferthe  express  words  of  re-graat  of  ciNaiBon  in  Wigim.  Whea 
te  csstooMiry  estate  is  gone,  the  conmion  is  gone  wMch  was 
tppurtenafit  thereto ;  bat  there  are  no  words  at  re-gra»f  ef  the 
canuiQo  in  Westward;  therefere,  that  eemmon  was  eatingaished 
^  Um  enfranchisenient  witbcMirt  being  revivedl 

MiiSFiBLis  CX  J.    On  that  part  of  the  case  there  aiay  be 

i^aeidon,  Ibr  I  do  not  see  bow  the  teneuMat  could  have  cooh 

^>Mn  m  Westward  when  the  custom  was  extingotshed ;  becaese 

^k  eoainiOD  to  Westward  was  never  attached  to  the  newly- 

^n^jttd  freehold,  and  the  customary  estate  is  destroyed.    As 

^  the  point,  whether  the  allotment  ia  cme  township  exfia- 

^tsfceatfae  right  to  an  altotaient  in  respect  of  the  cfMnmoA  in 

^  other,  as  at  present  advised,  I  see  no  question  at  att.     The 

^Deaieht  has  common  in  two  places,  in  Wigton  and  in  West* 

.*^*dr  Wigton  is  inclosed  first.    The  plaintiff  baring  an  estate 

^  ^%lapi»,  and  baring  a  right  oa  the  comaions  in  Wigton^  re*- 

^^res  a  compensation  Ibr  that  right  of  common ; — but  why 

fWwId  aot  be,  who  has  still  a  right  of  eomn»e»  in  Westxeard^ 

^  lespeel  of  the  same  tenement,  receive  a  fall  compensation 

■^  lesptct  of  his  right  of  common  in  Westward  P    The  Wfgion 

t  lajs  he  shall  have  an  allotment  in  Wigloffy  and  the  Wesi- 

actaays  he  shall  have  an  allotment  in  Wesiward: — ^how 

he  be  estopped  ? 

Heats,  J.    There  is  no  soch  thing  as  recei? ing  a  full  com* 

tioQ :    the  plaintiff  receives  a  proportionate  part ;  one*     [  374  1 
is  allotted  to  the  lord;  all  the  rest  is  allotted  to 
not  as  a  foil  compensation,  but  in  prc^rtional 
•^•ts. 

The  Comt  granted  a  rule  nisi  on  the  point  of  enfranchise* 
^^t ;  hut  refosed  it  on  the  other  point  in  this,  and  also  in  two 
r  cases  moved  after  tbis^  wherein  there  had  been  no  en- 
ef  the  tenements. 
^iiomghf  Sesjt.,  im  this  term  shewed  cause  against  the  rule. 
V.  Wtdi^m  aferds  no  authority  in  favour  of  tlie 

3  defendants, 
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defendants,  except  a  gratuitous  conjecture  of  the  reporter 
added  to  the  marginal  note.  In  this  case,  as  in  that,  the 
manors  have  heretofore  been  in  different  hands.  The  note 
cited  from  Fitzherbert  affords  not  the  slightest  infer^nc^  in  fa- 
urour  of  the  proposition.  The  writ  of  admeasurement  has  no- 
thing to  do  with  the  common  that  any  of  the  freeholders  may 
have  in  other  vills ;  the  writ  has  relation  only  to  the  extent 
and  fertility  of  the  tenements,  so  to  admeasure  the  pasture, 
quod  non  habeant  in  ea  plnra  ammalia  ei  pecora  quam  habere 
debent  et  ad  ipsos  pertinent  habendum  secundum  liberum  tene* 
mentum  suum  quod  habent  in  eddem  villd.  It  amounts  only 
to  this,  that  if  a  man  has  common  in  three  vills  for  his  cattle 
levant  and  couchant  on  one  tenement,  if  he  overstocks  the 
common  in  one  of  the  vills,  the  other  commoners  in  that  vill 
may,  without  the  aid  of  the  commoners  in  the  other  two  vills, 
who  are  wholly  strangers  to  the  grievance,  have  a  writ  of  ad- 
measurement to  prevent  his  stocking  the  common  in  that  vill 
with  more  cattle  than  he  can  winter  on  his  tenement.  But  the 
establishing  of  this  point  admits  the  full  extent  of  the  plaintiff's 
present  claim;  for  he  claims  only  to  have  in  the  township  of 
Westward  common  for  all  the  cattle  which  are  levant  and 
couchant  on  his  tenement ;  and  since  he  is  entitled  to  that,  it 
follows  of  course  that  he  shall  have  an  equivalent  proportion 
of  the  Haste  of  that  township  allotted  to  him.  Secondly,  the 
enfranchisement  did  not  extinguish  the  common  in  Westward, 
Crowlher  v.  Oldfieldj  1  Salk.  170.  "  Copyholder  that  has 
common  of  pasture  in  the  wastes  of  the  lord  out  of  the  manor, 
has  the  same,  as  belonging  to  his  land ;  and  if  he  enfranchise 
the  copyhold  estate,  still  his  common  remains.  To  this  he 
makes  his  title,  in  pleading, '  in  the  lord  ;  viz.  that  the  lord  of 
the  manor,  time  out  of  mind,  hath  had  common  in  such  a  place 
for  himself  and  his  customary  tenants,  Vide  Co.  Ent,  9.  90.^^ 
S.C.  I  Salk.  364.  "  The  Chief  Justice  took  this  difference, 
viz.  where  a  copyholder  claims  common  in  the  wastes  of  a 
manor,  it  properly  and  strictly  belongs  to  the  estate,  and  if  he 
enfranchise  his  copyhold,  in  that  case  the  common  is  lost;  but 
where  he  claims  it  out  of  the  manor,  it  belongs  to  the  land,  and 
not  to  the  estate,  and  if  he  enfranchise  the  estate,  the  common 
continues."  ^cc.  Co.  Dig.  Co/)y/w/rf,K.  page  169.  And  the  unity 
of  seisin  of  the  two  wastes,  though  it  would  have  extinguished 
any  common  which  the  lord  of  the  one  manor  had  for  himself 
in  the  wastes  of  the  other  manor^  will  not  extingubb  the  com- 

2  mon 
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mon  which  he  had  for  his  copj^holders  in  the  waste  of  the  other        181^.' 
manor.     W.  Jon.  S49.    If  there  be  lord  of  a  manor  who  hath 


common  for  himself,  and  for  his  copyhold  tenants  of  inherit-     **A^yicK 
ance ;  and  he  and  the  copyholders  have  that  common  in  the  Matthews. 
inraste  of  the  king  in  a  forest,  and  in  the  waste  of  other  free- 
holders ;  and  afterwards  the  manor  comes  to  the  king  by  the 
dissolution  of  an  abbey,  and  the  king  grants  over  the  manor, 
in  this  case  the  common  is  not  extinct  in  the  land  of  the  free- 
holders ;  but  in  the  waste  of  the  king  it  is  extinct  as  to  the  lord 
of  the  manor,  but  not  as  to  the  copyholders,  1  Ro.  Ab.  Ex^ 
iinguiskmentj  pL  2.    If  a  copyholder  of  a  manor  hath  had,  time 
immemorial,  a  way  through  the  land  of  another  copyholder, 
and  he  purchase  the  inheritance  of  his  copyhold,  whereby  the 
copyhold  is   extinct,  yet  the  way    is   not  extinct  thereby."     [  S7Q  ] 
[/ffofA,  J.  There  is  a  distinction  between  a  profit  apprendrcj 
as  a  common  and  a  way,  which  is  not  such.]     But  the  third 
point  renders  the  discussion  of  the  other  two  unnecessary,  for 
the  thirty-five  years*  user  was  abundant  ground  to  presume  a 
new  grant  of  common.    The  case  of  Clements  v.  Lambert^ 
1  Taunt.  205.  does  not  militate  with  this,  for  there  was  no  suf- 
ficient length  of  subsequent  user  to  warrant  the  presumption. 
But  Cowlam  v.  Slacks  15  East.  108.,  warrants  the  doctrine 
^hat  long  user  is  good  evidence  of  a  re-grant. 

Shepherd  J  Solicitor-General,  and  Pell,  Serjt.,  contra,  con- 
^^ded,   1st,  that  either  the  plaintiff  was  entitled  to  no  allot- 
^nt  at  all  in  Westward;  or  else,  Sdly,  that  the  aggregate 
amount  of  his  allotments  in  the  wastes  of  both  manors  ought 
only  to  be  in  a  single  proportion  to  the  value  of  his  tenements    ^ 
^ith  the  other  commoners ;  and  as  he  had  had  a  full  allotment 
^  Wigton,  fully  proportioned  to  the  value  of  his  tenements,  no- 
ting remained  for  him  to  claim  in  Westward.  There  being  two 
'^Dors  in  the  same  lord,  if  the  rights  of  the  tenant  are  satisfied 
^  allotment  in  one  manor,  he  can  have  none  in  the  other. 
*^  did  not  impugn  the  doctrine  of  Hollingshed  v.  Walton; 
^^^  urged  that  here  both  manors  being  in  one  lord  before  1 778, 
the  date  of  the  enfranchisement,  the  common  in  Westward  was 
^^tiiigQigiied,  because  it  was  not  re-granted.     If  a  re-grant  of 
^  Common  in  Westward  is  presumed,  it  is  a  re-grant  by  the 
f*^  lord  who  re-granted  the  common  in  Wigton;  and,  there- 
^^>  Ae  allotment  of  land  in  Wigton  is,  according  to  Lord 
^^^^mbofmtgVs  suggestion,  in  Hollingshed  v.  Walton,  a  com- 
^^nalion  for  both  commons.    If  there  were  different  lords,  J. 

could 
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^][~      '      right  foB  •derifte  £-Mn  ^. ;  init  whert  iMrth  tke  rigUs  eaoanala 

y^  Sfi&m  ^e  8aiM  lord|  ihe  Mmm  a  tfigiit  W-tay  UmiI ^e  i^naiit  «6all 

Mattheiiv.  hme  but  loaa  MiiipeBsatiMi  for  ^Mh ;  «fid  Jiere  Ihe  iplmitHrjiaa 

*[  377  ]    alreMlyihftd  .ia  Jm  JV%;toit  jilaUBont «  iuU  -oempeiiflBiiaa  far 

4)Oth4iisrigkls.    [^Meatb^J.  ThaiiB  es^iK^y  m  gratuitom  aa- 

aiinq>Aiaa :  ihe  ooatrary  ^appeaw  »on  tbe^dvodencei  iiamelyy  4h«t 

4be  aUotment  JB  n^fglon^vas^oly  ia  satislaciioii  of -Uie  rigbt 

*of<ofBBieii«a  Wigl&tu    'Ckambre^  X  Sappeee  I  iiave  «  taae* 

aoientni  Wigion$  and  .caBMnon  in  Wigion  ibr  all  lay  ^cattle  1e- 

i^atit  aad  oaochaat  on -niy  leaeamat,  >aad  tbect  bacaaie  ■iy4ioi»' 

Maa^i^'Rot  good'Onotighi  or  from  any  4Aher  reasoa,  I  msh-to 

^rehase  a  rigbt  of  ieeding  aU  aycailleJevaataod  caucbaat 

OB tiie  dame 'teaement,  aipon  ihe  WiXAmon%4i{  Westaard.:  sn^ 

4p09e4batl  aeoeive  a^ooa^peasotion  fiar  ny  oomamn  in  ff^igkntf 

)i«tliat  4a  abridge  n^. right  of  DOOMnon  "which  I  ha^e  fHircbasad 

aa  WeUvmpd?    It  would  be  a  monfllMMM  via^iMtice  if  U  afaould. J 

The  <rigbt  of  4M>iBaon  ia  Westward  must  have  been  ^ectin*- 

.jg^uiehed  by  the  anfranohiseraent ;  it  must  have  been  ^aaneiied 

to4be  estate  af  the  copyholders  >a8  acostomary  >rigfat,  not  to 

Ibeir  Jaad  as  a  preccriptive  right.    {^Chambre,  J.  No.    Tke 

ititd  Ittis  ^tbe  freehold,  and  the  "lord  prescribes  for^biaiself  and 

his  tenant  in  rightof  his  tenements.    These  lands  are  iDOttGUS^ 

lofliai*y  lipaeholdii,  bat  copyholds.    A  ^copyholder  in  Wigion, 

who  had  commoB  in  Westmardj  imust  have  prescribed  for  it  in 

'        Ae  que  esiaie  of  4he  ilord.J    The  <nistoaiary  tenant  of^tbat  4a* 

»nemeat'fliust,  before  the  enfraadhiseaienti  'have  .preseribad  fiir 

Jtts  aooMBon  in  J9?dfl»a«tf^through«hisffMui  landlord,  and  tunder 

B'firaflt<hfApetafaiietmade4a(y  the  lord  otWesiward  to  the-lord  af 

fFtgtoif, -af  common  ia  WtsUBard  &^r  him  and'hisciistaniany 

-taaantfi^i^f  his'teneataais  ia  Wigten.    <But  assuming  that  to  be 

4be«fbrce  of  thegranty  if  the  coBinaner  ceases  to.be customary 

tenant' to  the  lord  of  Wigion^  ike  aeasas  to  be  within  the  terms 

ofthe.grant,    4Soloi|g  as  there  were. any  tenants  oftthelord^s 

ettitX) maty  tenements,  they  mightrprascfibe. in  thelord^Bes tale.; 

^itttthecopyholderao/presaribiBg  mustgo  on  to-shew  he  wws 

[  378  3     'ona  of  the  cocftomary  taaaats,  <and  if  he  aan  ^no  iloagerpcove 

"tbatjHherefts^n  end  of  the.prescriptioo.    [JEfeaM,  J.  J4o*  Jle 

•naatft  plead  that  4fp  to  saeha 'time* the  lord  had  aamnoo  ffisr 

fiiim^and  his^cusianary  teaaiUs ;  aad  that  at4hatitima^e4oid 

-anfranclniad  the  ^teaeaient  aad  iCowf^ymd  it  (to  'Hie  dniiwidiiltj 

-imd^tiortaiaca-thafcliaie  Ihe  jbofiee  ^aad  his  itanaato  rimaB  Jmd 

tha 
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tn  flgbt  of  eomtnoti.    The  mode  of  pleading  the  prescription       1^4. 
I    rightly  stated  in  Trrringkam's  case,  4  Rep.  38.  1st  res.  _J^ 

^lidtnbrtjJ.  When  the  lord  grants  the  fee  of  his  tenement  to  ^^'^ 
:me  customary  tenant,  doth  he  not  grant  it  with  all  rights  and  M^TMCivt* 
utefesfs  nttached  to  that  fbe,  which  he,  the  lord,  for  hianself 
ud  his  teilifnts,  had  befbre  ?  Under  the  act  for  inclosing  Wijg-' 
:M,  the  JV^^ton  commissioners  did  and  conid  allot  landto  th^ 
^liltittiBr'only  in  compensation  of  the  commons  in  Wigton. 
I^ey  neither  did  nor  could  gire  a  compensation  in  lien  of  the  ^ 

"Sj^t  on  the  commons  in  any  other  township.    Suppose  he'had 
"^^sed  his  coitamon  In  Westward  befbre  the  enfranchisement, 
^ttld  th^t  havls  abridged  his  common  in  Wigtvn  9    Certainly 
^^]    He  has  receittid  a  compensation  out  of  the  wastes  of 
^jpon  et]nlvalent  to  the  enjoyment  of  the  common  for  all  his 
^ttle  lei^Unt  and  /oudhant  on  his  tenement.    It  was  in  the 
^ifer  of  the  pkintiflT  to  tuf n  them  all  npon  the  Wigton  com- 
^ts»  one  daji  and  all  npon  the  )9Vf/2)Dtfni  commons  Another 
^y;  Or  he  might  turn  a  part  of  his  ^tock  upon  each  common 
^^ry  day,  but  he  could  not  depasture  on  either,  or  on  both 
^S^bef,  more  cattle  than  his  tenement  could  winter,  and  fbr 
Iws  Enjoyment  of  pasture  by  all  that  number  of  cattle  he  has 
'ready  received  a  full  compensation  out  of  the  trastes  of  Wi^ 
^j  and  is  therefore  i^n titled  to  no  more.    That  is  the  mean* 
^^of  ^  fbil  allotment  he  has  had  that  which  has  satisfied  the 
^hiAe  iD^sure  of  his  ttghtt^il  enjoyment,  which  was  the  levtincy 
QNidyucfean^On  his  tenenient.    The  lord  had  a  right  to  ap- 
'^^iMre'Ao  mtfeh  t^fihe  wastes  in  either,  or  both  manors,  as  ittts 
t^Wq^rfed  to  be  hft^bpen  for  furnishing  sufficient  common     [  379  ] 
^tbe  1^n&nt*8  otttla  leV^tit  'and'  cou^nt :  it  would  be  imma- 
^al  'to  tho'ten&rit  in  whlih  hianOr  the  lord  had  made  the  ap- 
''ottt*.    Uto.  Ab.  Com.  pL  82.    "  A  man  hath  common  in 
'^i^  rills;  the  lord  may  approve  in  the  one  vill,  leaving  sufB* 
^eMinkon  Sn  the  Ofh^  two  vills."    If,  therefore,  the  plain- 
"luid  hid^MM^  comMitm  in  one  manor,,  the  lord  might  have 
VpitiyM  to  his  lexclttsion  fhrtn  the  wastes  of  the  other  manor. 
^^^trtj  J.  it  idoes  vot  appear  by  the  evidence  that  the  two 
"^Htftal^^it^  bMnhnwenkorially  in  the  hands  of  the  same  lord; 
^^1  diffttrtte  the  fati  to  lie,  ^s  it  is  stated  in  Dr.  Butn's  His- 
^  of  Cumberland^  that  these  manors  were,  till  a  late  period, 
'  %<t>  dlBferttit  tiands.     But  not  to  deviate  to  that  which  is 
^t  in  evidence,  this  right  of  common  in  Westward  could  not 
^^bly  have  existed  if  the  manors  bad  immemorially  been  in 

the 
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1814.       the  lame  hand :    the  lord  could  not  grant  to  his  cufitomary 
tenants  common  of  pasture  without  the  manor  of  which  their 
^  tenements  were  parcel,  in  his  other  manor :  their  estate  is  too 

Matthews,    weak  to  support  it.] 

Hbath,  J.  I  am  of  opinion  that  there  ought  not  to  be  a 
new  trial.  Three  points  have  been  made.  The  first  question 
is,  whether  the  allotment  in  Wiglon  be  a  bar  of  the  plaintiff's 
right  of  common  in  Westward;  and  as  to  this  point,  it  appears 
to  me  that  there  is  no  pretence  for  it.  It  has  been  argued  that, 
after  the  second  manor  caipe  to  the  same  lord,  he  might  ap- 
prove more  largely  than  the  former  lord  of  that  manor  could 
do,  while  the  two  iordt^hips  were  in  separate  hands,  without  be- 
ing bound  to  leave  a  sufficiency  of  common  in  each  manor  for 
the  commoner ;  but  (bat  is  not  so.  Quum  duo  jura  concurruni 
if^  eddem  persond^  idem  est  ac  si  essent  in  diversis.  There  is  no 
evidence  that  these  two  .lordships  were  originally  united  io  the 
same  lord :  in  truth  they  could  not  have  always  been  in  the 
'  same  lord,  for  the  reason  assigned  by  my  brother  Chambre, 

[  380  ]      The  second  point  is,  whether  the  plaintiff  be  entitled  to  a  full 
-  allotment :  there  is  no  reason  why  he  should  not  have  a  full 
allotment.    The  discussion  of  the  two  points  renders  it  unne- 
cessary to  consider  the  third. 

Chambre,  J.  1  am  of  the  same  opinion.  It  is  unneces- 
sary to  go  at  large  into  the  case.  I  see  no  reason  to  alter  the 
opinion  I  at  first  formed.  The  case  put  by  my  brother  JPeBj 
of  approver,  makes  no  difference  :  if  there  was  Within  Wigton 
more  waste  than  was  wanted  by  >  the  tenants,  the  lord  might 
have  approved ;  but  his  right  to  approve  in  the  one  manor 
could  .make  no  difference  in  the  rights  of  the  tenant  over  ano- 
ther manor  :  the  lord's  coming  to  the  estate  in  the  second  ma- 
nor could  not  enable  him  to  abridge  the  rights  which  the  te- 
nant before  had  in  that  manor. 

Dallas,  J.  I  am  of  the  same  opinion.  It  is  not  fonn^ 
that  this  is  a  full  allotment,  but  only  an  allotment  in  respect 
of  the  plaintiff's  common  in  Wigton.  There  is,  therefore,  no 
reason  why  he  should  not  have  an  allotment  in  respect  of  his 
rights  in  Westward^  because  he  has  had  an  allotment  for  his 
rights  in  Wigton  ;  and  thus  far  the  case  ranges  itself  within 
that  of  HolUngshed  v.  Walton. 

Rule  dischaiigedi 
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MesTAfiR  and  Another,  Assif^nees  of  Williams,  a  Bankrupt, 


V.  Atkins.  W,9. 

THIS  was  ah  action  for  money  had  and  received,  bfou^t  ^^  5?^/** 
to  recover  back  a  sum  which  the  pUintifi^  had  paid  upon  notprevMtii 
compulsion  to  the  derendant,  as  the  only  means  to  obtain  frofli  aHI^  vn  iS? 
him  the  re-delivery  of  the  certificate  of  registry  and  otbef  ^SiwS^Sm 
papers  of  a  schooner  which  had  belonged  to  the  bankrupt,  and  j'V^'P  ^'jjj!* 
which  had  been  deposited  by  him  in  the  hands  of  the  defendant^  liotieAtoidL 
for  the  parp69e  of  his  selling  the  ship  :   the  defendant  had 
taken  possession  of  the  ship  under  a  power  of  attorney  from 
ff^amsj  enabling  him  to  sell  her,  and  bad  incurred  som6 
charges  in  unsnccessfully  attempting  a  sale ;  for  which,  as  well 
as  for  some  other  sums,  he  claimed  a  lien  on  the  ship's  papers^ 
which  he  bad  in  his  hands.    Upon  the  trial,  before  Oibhj  J^ 
X  the  sittings  after  Trimly  term  1713,  a  verdict  was  found  f&t 
^1m  pleintifiB,  subject  to  the  question  reserved,  whether  the  di^ 
^odant  could  have  any  lien  upon  a  ship's  papers,  or  whether  it 
'^ere  not  contrary  to  the  pcficy  of  the  register  acts. 

^avghan^  ^rjt.,  in  Michaelmas  term,  had  obtained  a  fold 
*»&!  to  reduce  the  verdict  accordingly  t  and 

•S^/,  Serjt,,  in  this  term  shewed  cause.     He  contended  (bat 

^^  same  policy  of  the  register  acts  which  prevented  a  sale 

*^>thoat  the  fordialities  prescribed  by  those  acts,  was  equally 

^it>og  to  prevent  any  subject  acquiring  any  secucity  or  inte^ei^ 

"^   a  ship's  papers  without  the  same  requisites  being  complied 

*^'th.    If  that  might  be  done  to  any,  even  the  least  extent,  it 

'ould  lead  to  this  consequence;  that,  under  colour  of equil- 

^*^le  mortgages  and  liens,  persons  whom  the  government  could      [  382  ] 

diacover  by  the  certificates  of  registration,  would  become 

real  owners  o{  British  shipping.     He  contended  that  this 

^Ocipie  had  been  established  both  in  the  courts  of  Equity  and 

'diiralty^  by  the  cases  of  Hibberl  v.  Rolkstort^  S  Bro.  Old. 

^-571;  Curtis  v.  Perrj/^  6  Vcs.  7S9 ;   Ex  parte  Yallop^  IS 

^  60 ;  and  New  Draper ^  4  Rob.  290.    The  necessary  con- 

aence  of  holding  any  other  doctrine  would  be  that  the  pric^ 

^  ship  may  be  paid  on  a  deposit  of  her  papers* 

t^aughan  supported  his  rule. 

^^  tiBATH,  J.    All  the  cases  decided  have  been  cases  of  trans- 

^»  and  Cases  where  the  ship  might  have  been  registered  in 

.^^^ormance  of  the  contract :  but  in  this  case  the  party  who 

^4  the  papers  could  never  have  sent  the  ship  to  sea  ;  his  cus* 

of  th^  papers  gave  him  no  power  over  the  ship. 

Role  abiiolute  to  reduce  the  verdict  to  19/.  10^. 

X~2E  Dob, 


^toid^ 
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Feb.  10. 


Doe,  od  Demise  of  Woodcock,  v.  Barthrop. 


DevUe  of  a  '^l^HIS  was  an  ejectment,  brought  to  recover  two  messuages 
f***^**^d*  ti«ir  ^"  ^'^®  parish  of  St.  Dunstan^s^  Stebunhealh^  parcel  of 

heirs,  ib  trust  the  manor  of  Stepnej/,  Upon  the  trial  of  the  cause,  at  the 
sl^'rnjoy  the  Sittings  in  Middlesex,  after  Trinilj/  term  1813,  liefore  Mansfield^ 
SrSrpm^^  C.  J.,  it  appeared  that  Mary  Lambert,  being  seised  in  fee  of 
aud  suffer  her  ^^  premises,  which  were  *cop}  hold  of  inheritance,  and  having 
Teott;  durine  previously  surrendered  them  to  the  use  of  her  will,  by  her 
separate  use;  will,  dated  the  14th  o{  January,  1798,  devised  them  to /Zo- 
?udi'  «tatc*^of*  ^^**'  Kelliam,  and  Christopher  Johnson,  and  their  heirs,  in  trust 
M.A,  s.,  to      iq  permit  and  sufier  Mercv  Ann  Shipwash,  or  her  assigns,  to 

«urh  persons,  ^  ^  r  7  o      7    ^ 

Acas  if.^.s.  have.  use.  occupy,  and  enjoy  the  same  ;  or  to  pay  to  or  permit 

should  by  her  ■,       tr  \        ^^\  •     ^  •  a  ,  i      *i  *         j 

will  appoint;  and  sufler  her  or  her  assigns  to  receive  and  take  the  rents  and 
Slippolnt^^  profits  thereof,  during  her  natural  life,  to  and  for  her  own 
ment,  to  the     ^^  ^^^  separate  use.  and  not  to  be  in  anywise  subject  to  the 

right  heirs  of  i^  ,       .        ,        i      ,        ,  .  .  , 

M.J.  s.:  the  debts,  &c.  of  any  husband.  And  subject  to  such  estate  and 
wliTof  M.  ^.  interest  of  the  said  M.  A,  Shipwash,  the  testatrix  devised  the 
«u  «uSc,*  ^^  premises  unto  such  person  or  persons,  for  such  estate  or  es- 
although  ^e  tates,  use  or  uses,  and  in  such  parts,  shares,  and  proportions, 
ver surrendered  manner  and  form,  and  at  such  time  or  times,  as  AL  A.  Ship* 
wiu  of^j?.  J.  zcash  should,  in  and  by  her  last  will  and  testament,  in  writing, 
ifl  !i*/s!*bcen  ^^  any  writing  in  the  nature  of  a  will,  executed  in  the  presence 
admitted  of,  and  attested  by,  three  or  more  credible  witnesses,  give^ 

r  ^383  1     ^^^^^>  direct,  limit,  or  appoint :  and,  in  default  of  appoint-^ 
ment,  to  the  right  heirs  of  M.  A.  Shipwash.     Upon  the  de-^ 
cease  of  the  testatrix,  Kelham  and  Johnson  were,  on  the  Gth  oC 
December^  1791,  admitted  tenants  in  fee  upon  the  trusts  of  th^ 
will :  on  the  S4th  of  August,  1708,  Kelham  and  Johnson^  witba 
the  consent  of  M.  A.  Shipwash^  surrendered  (a)  the  premised 
to  the  use  of  Bowen  and  his  heirs,  in  reversion,  expectant  on 
the  decease  of  M  A,  Shipwash  ;  and  he  was  accordingly  aci. 
mitted  to  hold  to  him  and  his  heirs  in  reversion  as  aforesaid 
and  after  several  mesne  surrenders  the  defendant  wasadmitta^  ^ 
.to  the  premises.     M,  A'  Shfpwash,  by  her  will,  dated  the  S8A. 
[  384  ]      of  February,  1811,   devised   the   premises  to  the  plaintiff 

lessor,  his  heirs  or  assigns ;  and  the  plaintiff's  lessor,  upon  Im  «■ 
death,  was  admitted  tenant  to  the  premises.    The  jury  foun 


(a)  This  surrepder  was  made  position  in   farour    of 

in  porsuauce  of  a  deed  executed  but  that  deed  was  not  give 

on  the  16th  of  April,  1798,  by  e?idence  on  the  trial,  and  tb' 

M.  A.  Shqneath,  and  intended  fore  was  excluded  from  the 

to  operate  as  a  testamentary  dis«  ^nment. 
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Verdict  for  the  plaintiff*,  subject  to  a  point  reserved ;  whether^         1814. 
Bpon  this  title,  he  had  a  right  to  recover. 

ieifi,  Serjt.,  in  Michaelmas  term,  18 13,  obtained  a  rule  nisi  ^^ 

to  set  aside  the  verdict,  and  enter  a  nonsuit ;  upon  the  ground    Bartiirop. 
that  the  legal  estate  was  in  Kelham  and  JohnsoVj  to  whom  the 
premises  were  devised   in  fee-simple,  and   that  M.  A.  Ship" 
^sh  had  only  an  equitable  interest  in  the  premises,  and  could 
not,  therefore,  devise  a  legal  estate  to  the  lessor  of  the  plaintiff. 
In  this  term  Onslow^  Serjt.,  who  was  to  have  shewed  cause, 
^8  stopped  by  the  Court,  who  called  on  Lens  and  Copley^ 
Serjts.,  to  support  their  rule.     They  argued  that  the  first  de- 
Wse  to  Kelham  and  Johnson^  and  their  heirs,  gave  them  the  fee 
absolutely.     This  being  a  copyhold,  there  was  no  mode  in 
which  the  estate,  once  vested  in  the  trustees,  could  pass  from 
^fcein  but  by  surrender ;  and  they  had  never  surrendered  to  the 
^«e  of  the  appointor,  nor  of  the  lessor  of  the  plaintiff.    If  it 
»ad  been  the  case  of  a  freehold,  when  the  trust  for  M.  A.  Ship* 
^^^ish  was  determined,  the  use  would  have  been  immediately 
erecated  in  the  remainder-man,  but  it  was  not  so  here.    This 
^®s  not  a  devise  to  the  trustees  and  their  heirs  during  the  life 
^'    -AT.  A,  Shiprcash^  but  to  them  and  their  heirs  generally,  in 
Artist  to  permit  her  to  enjoy  during  her  life  :  when  that  trust 
*^^    life  was  determined,  the  new  appoinlee  might  in  equity 
^tiipel  the  trustees  to  surrender  to  himself,  or  if  he  did  not, 
"^y  would  continue  to  be  trustees  for  the  new  appointee  ;  no 
''^^cssity  requires  that  the  Court  should,  in  this  case,  interpose 
f^^rthe  words,  "  to  them  and  their  heirs,"  the  words  "  dur-       [  385  ] 
'^S  the  life  of  M,  A.  Shipzcash,'^  for  it  is  wholly  immaterial  to 
^^  substantial  and  beneficial   interest   intended  to  be  given, 
Aether  those  words  be  inserted  or  not;  therefore,  the  Court 
•il  not  here  interpose  them.     In  the  case  of  Venables  v.  Mor^ 
r'*a  7  r.  R.  342.  438.  the  authority  of  Corilon  v.  Ihllier,  cited 
*^    2  Ves.  195.,  was  urged ;  and  it  was  contended  that  there  the 
^^rds  might  be  understood,  because  the  only  object  of  the  li- 
mitation was  to  preserve  the  contingent  remainders  during  the 
^^  of  Hannah  Morris^i\\e  tenant  for  life  ;  but  the  doctrine  did 
^Ot  prevail.     In  the  case  of  Doc^  on  demise  of  Compere^  v. 
^^f^ickSf   7  T.  It.  433.,  the  Court  thought  that  necessity  ex- 
ited. -  It  is  clear  that  copyholds  are  not  within  the  Statute 
^r  Uses :  Rigden  v.  Pallier,  2  Vez.  252.  Cur.  adv.  vult. 

Hbath,  J.,  now  delivered  the  opinion  of  the  Court. 
This  ejectment  is  brought  on  the  demise  of  William  Wood*     ' 
^^>cAr,  who  claims  as  appointee,  under  the  will  of  M.  A.  Ship-^ 
^^^ ;  and  the  question  is,  whether  he  is  entitled  to  recover. 

X2  Two 


Doe 


985  e^&SES  IN  HILARY  TERM 

1814*       Tiro  objections  have  been  made  to  the  recovery  of  the  1 
first,  that  he  has  not  the  legal  estate;  secondly,  that  his 
^^  tance  to  the  premises  has  not  been  upon  the  surrender 

Barthrot.  trustees.  Upon  the  first  question,  whether  the  lessor 
plaintiff  has  the  legal  estate,  it  is  a  general  rule  that  the 
estate  in  the  trustees  shall  be  carried  only  so  far  as  is  nei 
to  effectuate  the  several  intentions  of  the  will.  In  this  c 
trust  is  sufficiently  executed  by  limiting  to  the  trustees 
fee,. determinable  with  the  life  of  At,  A.  Shipwash:  th 
estate,  therefore,  goes  over  from  them  when  that  estate 
mines.  It  is  admitted  that  it  would  be  so  if  the  devise  i 
the  trustees  and  their  heirs,  durini^  the  life  of  M.  A,  Shif 
and  it  makes  no  difference  wliether  those  word^  are  th^ 
[  386  ]  pressed  or  omitted.  The  question  was  raised,  whethe 
was  a  springing  use :  this  is  no  springing  use  ;  if  it  wei 
legal  estate  must  remain  in  the  trustees,  that  the  use 
spring,  The  case  of  Venables  v.  Morris,  when  exami 
exactly  opposite  to  the  purpose  for  which  it  was  cited.  ' 
mitations  in  that  case  very  materially  differ  from  those 
will,:  there  the  limitation  to  trustees  was  to  preserve  tl 
tingent  uses  and  contingent  estates ;  and  it  was  only  in  • 
of  issue  that  Hannah  Moms  had  the  power  of  appoin 
As  to  the  point  that  there  was  no  admission  of  M.  A 
wash,  nor  surrender  by  the  trustees ;  the  admission  of 
nant  for  life  is  the  admission  of  him  in  the  remainder. 

Chambre,  J.,  was  of  opinion  that  it  was  only  an  est 
life ;  but  whether  it  were  an  estate  for  life,  or  an  estate 
the  consequence  was  the  same.  Poslea  to  the  P 


•-         ,  -'  Plomer  and  Another  v.  lloss. 

Feb.  12. 

ho^d  *^***V  nr^HIS  was  an  action  brought  by  the  plaintiff,  who  ha 

tioned  for  the  JL    the  sheriff  of/yO/?(/ow,  against  the  defendant,  upon 

coven^teTif**  ^^^  several  bond  ;  which,  upon  oyer,  appeared  to  lie 

the  defendant  (joncd  that  the  ohlio^ors  should  perform  the  covenant 

craves  oyer,  ~  » 

and  picadspcr-  prized  iu  a  Certain  indenture,  made  between  the  pluii 

foritianceof         ■  i  *t         •  i.  /»    •  •  .       t 

each  covenant  the  ouo  part,  and  the  obligors  of  the  other  part:  the  del 
al^gelfeVa^^  then  set  out  *  in  his  plea  the  indenture  referred  to,  wher 
tire^pi5[i^"[ff'  sheriff,  at  the  request  of  John  O^Z^or;?,  jun.,  and  his  si 
miistaiteiRu spc-  the  defendant  and  five  others;  and,  in  consideration  of 

cific  breaches  ,  ^     xi  •       *%  .... 

in  his  repiicn-  veuants  and  agreements  thereinatter  entered  into  by  th< 
not"  done  u*Tn  appoint  John  Osbornj  jun.,  to  be  one  of  the  bailiffs 

his  declaration ; 

and  if  he  merely  takes  iamie  oo  th^  general  performance,  and  enters  a  separate  assignnieot  of 

OB  the  record,  no  damagei  can  bemitiiea  on  tliem,  and  the  Court  will  aword  u  repleader. 
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BheriflT,  (during  the  sherilT^s  pleasure,)  wUh  certain  rights  and        ldl4. 
^^rooluments  therein  enumerated ;  and  in  consideration  of  the 
premises,  the  other  parties  and  the  defendant,  for  themselves 


Plomb^ 


jointly  and  severally,  and  for  their  several  and  respective  heirs^       Ross* 
executors,  and  administrators,  covenanted  with  the  plaintiffs, 
that  John  Oi6oni,  jun.,  should  not  permit  any  prisoner  who 
then  was,  or,  during  the  sheriffalty  of  the  plaintiffs,  should  be 
in  his  custody  as  bailiff,  to  escape  or  go  at  large  without  law«^ 
/ul  authority  :  they  also  covenanted  numerous  other  covenants. 
The  defendants  then  pleaded  that  John  Osbom^  jun.j  did  not 
permit  any  prisoner,  who  at  the  time  of  making  the  said  in* 
denture,  or  during  the  sheriffalty  of  the  plaintiffs,  was  in  his 
custody  as  bailiff,  to  escape  or  go  at  large  without  lawful  au* 
thority :  and  proceeded  to  plead  performance  of  the  other  co- 
venants severally,  -in  like  manner,  disaffirming  the  breach  of 
each  of  then».    He  further  pleaded  that  the  plaintiffs,  or  their 
under-fiherifis,  or  any  or  either  of  them,  had  not  at  any  time, 
nnce  the  making  of  that  indenture,  hitherto  been  in  anywise 
damnified  by  reason  or  means  of  any  matter,  cause,  or  thing, 
in  that  indenture  mentioned  ;  and  that  the  obligors  had  always, 
^iKe  the  making  of  the  writing  obligatory  hitherto,  well  and 
truly  perfwmed  all  and  singular  the  covenants,  grants,  articles, 
^^  agreements  whatsoever,  on  their  behalf,  comprized  in  that 
^■^denture,  in  all  things,  according  to  the  true  intent  thereof, 
*^  plaintifis  replied,  that  the  obligors  had  not  at  any  time, 
^i^e  the  making  of  the  said  writing  obligatory  hitherto,  well 
^nd  truly  performed  any  of  the  covenants,  grants,  articles,  or 
^eements  whatsoever,  which,  on  their  behalf,  were  or  ought       r  333  1 
^^  have  been  observed,  &c.  comprized  in  that  indenture,  ac- 
^^i*ding  to  the  true  intent  and  meaning  thereof,  in  manner  and 
^■*ni  as  the  defendant  had  in  his  plea  alleged;  and  that  the 
plaintiffs  prayed  might  be  inquired  of  by  the  country.    The 
W^intiff  then  averred  on  the  record  three  several  breaches  of 
^^enant,  in  sums  of  money  received  by  Osborn^  the  younger, 
^Pon  final  process,  delivered  to  him  to  execute,  and  not  paid 
^^«r  to  the  sheriff;  and  concluded  by  averring  that  they  had 
^^tained  damage  by  reason  of  the  breaches  of  the  condition  of 
^^9aid  writing  obligatory,  by  them  assigned  as  aforesaid,  to  the 
^"Uoant  of  10/.     The  defendant  in  his  rejoinder,  as  to  the  repli- 
^tionof  the  plaintiifHto  the  defendant's  plea,  and  which  the  plain* 
^'Q^htd  prayed  might  be  inquired  of  by  the  country,  joined  issue, 
^is  record  was  carried  down  to  trial  at  the  sittings  ader 
f^^y  term,  18  IS,  before  Martffield^  C.  J.^  and  a  verdict  was 
>^«iiid  fi)r  the  plaintiffii. 
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1814.  HoKgltj  Serjt.,  in  Michaelmas  terra,  1813,  obtained  a  rule 

^  nisi  to  arrest  the  judgment,  upon  the  ground  that  damages 

^^  had  been  assessed  upon  breaches^  upon  which  no  issue  had 

Ross.        been  joined. 

Best,  Serjt.,  in  this  term  shewed  cause.  There  was  an  is- 
^e  joined  on  the  whole  plea,  upon  the  question  of  general 
performance,  which  involved  the  specific  performance  of  every 
covenant  separately.  The  matter  of  the  breaches  had,  there- 
fore,  been  tried  in  substance,  even  if  it  should  be  held  that  there 
was  no  issue  joined  on  them.  The  breaches  assigned  stood  con- 
fessed on  the  record,  and  it  was  the  defendant's  fault  that  thej 
were  not  traversed,  and  an  issue  tendered  on  them  ;  which,  as 
he  did  not  tender,  the  plaintiff  could  not  join  therein,  and  the 
r  380  1  defendant  ought  not  to  receive  any  advantage  by  his  own  omis- 
sion. Taking  the  whole  record  together,  therefore,  the  plain- 
tiff was  entitled  to  his  judgment  for  the  damages  assessed  on 
those  breaches.  No  advantage  could  be  taken  after  verdict  o 
the  circumstance  that  the  issue  was  too  general.  Bennet  r^  ^ 
llolbcch^  2  Williams^s  Saund.  319,  note  6.  This  is  not  an  im^  ^ 
material  issue ;  it  is  perfectly  material,  although  too  general 
the  meaning  of  the  replication  is,  not  that  the  defendant  ha.^^ 
Dot  broken  any  of  his  covenants,  but  that  he  has  broken  ther.^B 
all.  It  is  an  issue  which  decides  the  cause.  It  appears  by  tlv-~j 
Judge's  report,  that  the  jury  have  gone  into  all  the  merits  ai^-- 
the  cause  ;  and  it  is  impossible  they  could  have  found  the  ve  — : 
diet  without  it :  and,  where  that  has  been  done,  the  Court  w  i 
permit  the  issue  to  be  made  up  after  verdict.  Cooke  v.  Boun 
ante^  v.  164.  It  is  unnecessary  that  any  answer  should  begiv^ 
to  the  breaches  assigned  on  the  record.  The  record  is  co 
plete  without  it ;  (although,  in  truth,  they  are  all  answered 
the  recorcl,)  and  this  form  of  pleading  in  similar  actions 
settled  by  one  of  the  most  eminent  pleaders  whoever  came  ic^t^ 
JVeslminsier-halL  The  rule  of  pleading  is,  that  the  one  pa  "«"*, 
must  aver  every  fact  which  the  other  denies.  Here  the  pla.  i*^ 
tiflr  has  joined  in  every  issue  which  the  defendant  tonders,  ^y^< 
he  could  do  no  morel 

Shepherd,  Solicitor-General,  and  Rough,  Serjt.,  suppor 
the  rule.     It  was  impossible  for  the  defendant  to  traverse' 
assignment  of  breaches,  or  tender  an  issue  on  them,  for  t 
are  not  assigned  until  afler  he  has  put  his  plea  on  the  rec< 
in  which  he  tenders  his  issue.     The  defendant  has  pleaded^ 
to  the  covenants  for  the  active  performance  of  certain  acts,^ 
he  has  performed  them ;  and,  as  to  the  covenants  against 
G^iumission  of  certain  acts^  that  he  has  not  coipmiUed  th^^ 
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if  before  the  statute  8  and  9  of  fVm.  3.  c.  11.  $.  8.  the  issue        1814. 
were  found  against  the  defendant  on  account  of  any  one  breach,       p 
the  plaintiff  was  entitled  to  judgment  for  his  whole  penalty,  and  ^^ 

the  defendant's  remedy  was  in  a  court  of  equity;  to  avoid         Rosi. 
which,  the  statute  of  TFni.  3.  gives  liberty  to  the  plaintiff  to 
^ggest  breaches  on  the  record  in  case  of  a  judgment  upon  de- 
murrer, by  confession,  or  nil  dicit,  and  gives  the  defendant  li- 
berty to  traverse  them  ;  but,  in  the  present  case,  there  is  no 
judgment  upon  demurrer  by  confession,  or  nil  dicit^  and  the 
Court  is  to  decide  on  the  issue  which  is  joined  between  the  par- 
ties.   [Chambre^  J.     The  general  course  of  pleading  is,  for 
Uie  defendant  in  his  plea  to  set  out  the  condition,  and  plead 
performance  generally  ;  then  the  plaintiff,  before  the  statute 
of  Wm.  3.  went  on  and  assigned  one  breach  only,  not  more, 
Since  the  statute  he  assigns  many  breaches:  here  the  defendant 
ploads  both  positive  and  negative  performance  of  singular  the 
irt.icle8  contained  in  the  indenture,  and  the  plaintiff  generally 
denies  them  all;  and  thereon  the  issue  is  joined:  and  it  is  a 
(lacstioD  whether  that  joinder  be  sufficient.     It  is  a  singular 
ca^e;  Can  the  plaintiffassignbreachesafter  issue  joined  on  one 
trs^Ferse  ?     A  suggestion  is  one   thing,    the  replying  those 
bx*«ache8  is  another.   Here  you  reply ;  but  the  breaches  averred 
^■"c  not  introduced  into  the  record  by  way  of  suggestion,  nor 
l>y  way  of  replication.     The  plaintiff  might  perhaps  have  over* 
looked  the  averments  of  the  plea,  and  gone  on  to  asfsign  breaches 
^■3    his  replication,  but  here  he  has  taken  issue  on  the  plea:] 
^Iiis  form  of  pleading  is  not  consonant  to  the  usual  practice. 
^^he  issae  joined  might  have  been  a  good  issue  before  the  sta* 
^^te,  bot  is  not  since.     It  has  been  held  that  the  statute  is  im« 
P^rative  to  assign  breaches,  that  "  may"  means  must.     When 
^**«re  is  judgment  on  demurrer,  by  confession,  or  nildirit^  the 
plaintiff  suggests  breaches  on  the  roll,  and  gives  the  defendant 
^  Copy  of  the  facts,  which  constitute  his  breach  ;  and  the  de- 
^•^dant  may  controvert  those  facts  on  trial,    but  he  cannot      [  SOI  ] 
P'«ad  to  them.     Bennet  v.  Ilolbech,  2  Saund.  319,  note.  Gaim- 
^nh  V.  Griffith,  1  Saund.  58.  note  i.     IChambre,  J.    He  may 
Plead  to  a  suggestion;  common  justice  requires  it ]     Justice 
^tially  requires  that,  in  this  case,  the  breaches  should   be 
^ade  a  substantive  part  of  the  replication,  and  then  the  de- 
^ndant  would  be  able  to  plead  to  them.    As  to  the  amend- 
^^Ht,  the  Court  will  not  grant  it ;  the  original  fault  is  committed 
^y  the  phintiff  himself,  and  that  materially  alters  the  complexion 
^^  the  ease.   Sat/cr  v.  Pocock,  Cowp.  407.     Cowper  v.  Spencer, 
^  Jtfod.  SI6.    Cooke  y.  Bourke  is  thus  diatioguisbable. 

Best 
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Plomer 


1814.  Best  replied  on  the  cases,  that  those  which  shew  that  th< 

Court  will  not  interfere  where  no  issue  is  joined,  do  not  ap 
ply  ;  for,  in  this  case,  there  is  an  issue  joined.     He  admittec 

{toss.  that,  by  the  statute^  the  breaches  must  be  assigned  on  the  re- 
cord ;  but  the  statute  does  not  say  on  what  part  of  the  recorc 
they  shall  be :  and,  for  every  purpose  of  substantial  justice 
they  are  as  well  situate  on  this. part  of  the  record  as  on  an] 
other.  Cur.  adv.  vuU 

Heath,  J.,  now  delivered  the  opinion  of  the  Court.  Ic 
this  case  a  motion  was  made  by  the  defendant  in  arrest  of  judg- 
ment,  there  was  no  cross-motion  by  the  plaintiff  for  leave  U 
amend,  as  in  Cooke  v.  Bourke  ;  but,  if  there  had  been,  w< 
should  i^ot  have  granted  him  that  permission.  The  plaintil 
has  tendered  an  issue,  bad  by  the  common  law,  and  also  ba< 
under  the  statute :  he  says  the  defendant  has  not  performed  an; 
of  the  covenants ;  instead  of  so  general  a  traverse,  he  ought  ii 
have  assigned  in  his  replication  the  particular  breaches  of  co 
venant  of  which  he  complains.    The  plaintiff,  however,  plead 

£  30^  ]  ing  as  he  has  done,  the  defendant  ought  to  have  demurred 
but,  instead  thereof,  he  has  joined  issue,  and  gone  down  U 
trial.  The  issue  is  immaterial :  it  is  not  such  an  one  as  th( 
Court  can  give  judgment  on.  There  must,  therefore,  be  a  re 
pleader  ;  and  the  plaintiff  must  specially  assign  the  breach^ 
on  which  he  means  to  rely. 

Rule  discharged,  (a 

(a)  See  Ether sey  ▼.   Jacktony     plaintiffi  it  was  held,   mi|^ht  ai 
8  T.  R,  255.,  where  after  issue     sign  breaches, 
joined    on  non  est  factum^   the 


MEMORANDUM. 


In  the  vacation  after  this  terra.  Sir  James  Mansfield^  Knighl 
resigned  the  office  of  Lord  Chief  Justice  of  His  Majesty' 
Court  of  Common  Pleas ;  and  was  succeeded  bj  Sir  Vicar 
dbbsy  Knight,  the  Lord  Chief  Baron  6f  His  Majesty's  Cfdui 
of  Exchequer. 


END  OF  HILARY  TERM. 


CASE 


DETERMINED  ,^_ 

1813. 


IN  THE 


COURT   OF  COMMON   PLEAS, 


IN 


Michaelmas  Term^ 


Kfl  the  Fifty-foiirth  Year  of  the  Reign  of  George  III. 


((^)     JloHN  Jambs  Beard  v.  Wbstcott,  Johnson^  John  Caru- 
t^:bk8,  Tho.  Combes  and  Mary  his  Wife,  John  Caruthbrs        .-    _ 
^*^^  Younger,  an  Infant,  and  Mary  Ann  Combbs  and  Eli- 
^-^BBTH  Combes,  In&ntSj  by  the  said  Wbstcott  and  Joijn- 
*^i»,  their  respective  Guardians. 

^f  XHIS  was  a  case  sent  by  Grant  M.  R.  for  the  opinion  of  An  execntory 
^    this  Court.    John  James  was  in  his  lifetime,  and  at  the  ^Tu^tetions 
^^^'^  of  making  his  will  and  of  his  deaths  seised  in  fee  simple  which  cannot 
^  divers  freehold  estates,  and  also  possessed  of  divers  lease-  ^^they 
nold  estates  for  long  terms  of  years,  *and  made  his  will  duly  ^*"^.5?  *  p^"^' 

PV-.         ^        ,  1  i.  r  ,  .        ,  ^      petmty,  accc- 

^^cuted  and  attested  for  passmg  real  estates^  whereby,  as  for  lerated,  and 
'^  woridly  estates^  real  and  personal^  goods^  chattels,  cattle^  "®*  ^^^  ' 

(^)  This  case  ought  to  have  porter  was  not  aware,  when  that 
^'P^Bred  with  the  cases  of  Mi-  Number  was  published^  that  the 
^*^'^^^  term  1813,  but  the  Re-     judges  had  certified. 

^ot.  V.  Ff  mortgages; 
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1813.  mortgages,   bonds,  notes,  and  other  securities,  estate 

^^^^  effects,  (after  paying  thereout  his  just  debts,  funeral  exp 

V,  and  legacies  thereinafter  mentioned,)  the  testator  gav< 

Westcott.  vised,  and  bequeathed  the  same  (o  the  d(ifendants,  fF 

An  executory  ^^^  Joknson,  and  Luke  Taney,  (since  deceased,)  to  hoU 

^vise  over  to  aj,  J  ^q  jhe  ^se  of  them,  their  heirs,  executors,  administi 

JB.f  upon  a  '    . 

contingency  and  assigns  for  ever,  upon  the  trusts  thereinafter  men 
taki^ffecf  if  r^pccting  the  same.  And  he  bequeathed  and  devised  to 
at  all,  within  a  all  his  freehold  messuages  or  tenements,  cottages,  ga 
anV2i  years  orchards,  closes  of  ground,  lands,  tenements,  hereditai 
after,  is  good,  and  premises,  with  all  privileffes  and  advantages  whatsoc 

although  the        ,       '^  '         .      i      r    i         .  .  .1^ 

21  years  arc  the  same  respectively  belongmg,  situate  m  the  pans 
K^tomr^^  Henbiiryand  Westbury-upon-JHmj  Co:  GImcester,  and 
1^  of  n.  the    Stephen,  Bristolf  and  elsewhere  in  Great  Britain^  to  holi 

1^  the^mino^-  ^^^  ^  ^^^  ^^^  ^^  them,  their  heirs,  and  assigns  for  e^ 
nty  of  a  prior   trust  to  preserve  the  contingent  remainders  of  and  in  ; 

clevisoe  under 

tiie  same  will,  said  fi-eehold  messuages,  lands,  tej&emeQts,  hereditament 
wSnaU^in^  premises  from  being  defeated  and  destroyed,  and  so  th 
operative,  as    same  uses  and  trusts  should  be  and  remain  therein  to  tl 

per^ui^  *  ^^  ^^"'^^^  ^^^  *^^^  ^  ^  frustrated,  altered,  or  destroyed 

Devise  to>^.  respect,  subject  only  to  the  powers,  provisoes,  conditio! 

ifhesofong'  directions  as  thereinafter  particularized;  (but  by  his  H 

dcr  to^**""  order,  the  preceding  devise  to  trustees  was  not  introduce 

first  son  of  >#.  the  case,  but  the  trusts  hereinafter  stated  were  expressed 

for  w^ycw^  ^^^  ^  ^®Sral  devises  and  bequests  by  the  testator  to  the  r 

ifhesoiong  tive  cestuique  trusts.)    The  case  tlierefore  stated,  that  s 

live,  and  so  on  ,  * .  -.  .  .        ^   ,        •  .  1    »  .      «     .      , 

in  tail  male  to  certam  portion  of  his  estate  which  he  particularized  ^ 

lawftJr^i  *^"  being  in  the  occupation  of  himself  and  others,  the  t 

ing  for  ever,  devised  and  bequeathed  the  same  unto  his  grandso 

mid^in'defSu  plai^^iff  ^'  J*  Beard,  and  his  assigns,  so  that  he  and  they 

of  such  issue  receive  and  take  the  rents,  issues,  and  profits  of  aU  ai 

son,  To  the  gular  the  same  premises,  to  his  and  their  own  use  and  t 

JJ^^  *n<*  during  the  term  of  99  years,  if  lie  should  so  long  live,  f 

cessiveiyfor  to  the  provisoes,  Conditions,  and  considerations  there 

?  ww^e 'm  nientioned ;  and  immediately  after  his  decease,  then  he  c 

long  Uve,  and  [  *395  ] 

that  inch  elder  son,  or  the  issne  of  spch  elder  son,  should  have  no  greater  estate 
99  years,  determinable  at  his  decease  e  and  if  there  should  be  no  is^oe  male  of  J 
time  of  his  (^.'s]  death;  or  in  case  t^ere  fhopld  be  such  issu^  mal^  at  that  IL 
they  should  all  die  before  21  withont  hsae  male,  thJen  to  3.  fot  90  years,  if  he  i 
long  Uve,  remainder  to  the  first  son  of  ^.  for  99  years,  if  he  should  so  long  live,  &c.    I 


A  devise  of  a  term  for  years  camiot  by  any  impUc^on  be  construe^  into  w|  estate-ti 
hofdKenyonCJ.UidLaurretietJ:  ,  "  \         •       ■ 
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and  bequeathed  the  same  to  the  fint  son  of  the  body  of  hiB  sidd       1B13. 
gnndsoa  J.  J.  Beard,  lawftilly  to  be  begotten^  and  his  assigns^      ^ 
to  receiye  and  take  the  yearly  rents,  &c.  thereof,  to  his  and         , 
their  own  use,  for  the  like  tcftn  of  99  years,  if  he  should  hap-   Wswcortw 
pen  so  long  to  Kve,  and  so  on,  in  tail  male,  to  such  first  son 
iawfblly  issmng,  for  ever.  And  for  want,  and  in  de&ult  of  such 
iflsiie  of  such  first  son,  then  to  the  use  and  behoof  of  the  second, 
and  idl  and  every  other  son  and  sons  of  the  plaintiflf,  severally, 
necesrively,  and  in  remainder,  one  after  another,  as  they  should 
l>e  in  tenforlty  of  age  and  priority  of  birth,  and  the  issue  male  of 
such  son  or  sons  lawfully  issuing,  fur  the  like  term  of  99  years 
only,  (in  case  he  should  so  long  live,)  and  that  such  elder  son, 
«r  tiie  issue  of  such  elder  son,  should  have  no  greater  estate 
than  fiir  the  term  of  99  years,  determinable  at  his  decease^ 
nnd  tbe  eldest  son  of  such  issue  male  always  to  take  place  be* 
fyte  Ae  younger  of  such  son  and  sons,  and  the  issue  male  of     [  396  ] ' 
ius  and  their  body  and  bodies  lawfully  issuing,  (subject  to  the 
provisoes,  conditions,  and  consideradons  therein  mentioned :) 
And  in  case  diere  should  be  no  issue  male  of  the  plaintiflf  nor 
issue  of  such  issue  male,  at  the  time  of  his  death,  or  in  case 
there  should  be  such  issue  male  at  that  time,  and  they  should 
all  die  before  they  should  respectively  attain  21,  without  law- 
fiil  issue  male,  then  that  the  testator's  grandson  Joseph  Beard^ 
(hrotfier  to  the  plaintiff,)  and  his  assigns,  might  receive  and 
take  tlie  rents,  &c.  thereof,  subject  to  the  said  provisoes^  con- 
ditions, and  considerations  therein  specified,  for  the  term  of 
99  years^  if  he  should  so  long  live:  and  immediately  after  his 
decease,  then  to  the  first  son  of  the  body  of  Joseph  Beard,  law- 
fully begotten,  and  his  assigns,  to  receive  and  take  the  rents, 
&e.  to  ^is  and  their  own  use  and  benefit,  for  the  term  of  99 
yearsi,  if  he  should  happen  so  long  to  live:   and  after  his 
decease,  then  to  the  first  son  of  his  body  lawfully  issuing,  to 
receive  and  take  ttie  rents,  &c.  thereof  for  the  like  term  of 
99  years,  and  so  on,  in  tail  male,  to  the  first  son  lawfully  is- 
suing*, for  ever;  and,  in  defimlt  of  issue  male  of  such  first  son, 
then  to  the  use  of  the  second,  spd  all  and  every  other  son  and 
iods  of  die  body  of  Joseph. Bear4i  lawfully  begotten,  severally, 
meeeasively,  and  in  remainder,  und  the  heirs  male  of  such  son 
or  aons  lawfiilly  issuing,  for  the  tarm  of  99  years  only,  in  case 
he  slioutd  so  long  live:  and  that  such  ^elder  son,  or  the  issue 
.of  audi  elder  son,  should  have  no  greater  estate  than  for  the 
ttrm  of  9^yea]r^  determinable  at  his  death;  and  the  ddest 

Ff2  aon 
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1813.       son  of  such  issue  male  always  to  take  place  before  the  younger 

T  of  such  son  or  sons,  and  the  issue  male  of  his  and  .their  body 

ff^  and  bodies^  lawfiiUy  issuing,  (subject  to  the  provisoes,  condi- 

Westcott.    tions,  and  considerations  therein  mentioned.)     And  the  case 

then  proceeded  to  state  the  like  limitations  over  in  case  there 

[  397  ]     should  be  no  issue  male  of  Joseph  Beard,  nor  issue  of  such 
issue  male  at  the  time  of  his  death;  or  in  case  there  should  be 
such  issue  male  at  that  time,  and  they  should  die  before  they 
should  respectively  attain  21  years  without  la^vful  issue  male, 
to  the  testator's  grand-daughters,  Etizabeth  Beard  and  Mary 
Beard,  sisters  of  the  plaintiff  and  Joseph  Beardy  (whether  sole 
or  covert,)  as  tenants  in  common,  for  the  term  of  99  years,  in 
case  they  should  so  long  live;  and  ^ter  their  respective  deaths, 
then  to  the  first  and  ottier  son  and  sons  of  their  respective, 
bodies,  to  have,  receive,  and  take  the  rents  and  profits  of  the 
«aid  premises,  according  to  the  respective  hiterests  of  their 
mother,  father,  or  grandmother,  for  the  term  of  99  years  only, 
in  case  they  should  so  long  live,  and  so  on,  toties  quoties,  for 
-ever;  and  in  case  there  should  be  only  one  son  of  the  bodies  of 
Elizabeth  and  Mary  Beard,   then  to  such  only  son  and   his 
assigns  for  the  term  of  99  years ;  and  after  his  decease,  then  to 
the  first  son  of  that  son,  and  his  assigns,  for  the  like  term  of 
99  years  only,  if  he  should  so  long  live;  and  tliat  no  issue 
male  of  the  testator's  grand-daughters,  or  their  respective 
issue,  should  take  any  greater  estate  or  interest  therein  than 
for  99  years  at  any  one  time,  and  so  on  for  ever ;  but  in  case 
there  should  not  be  any  issue  male  living  from  either  of  the  - 
bodies  of  the  testator's  grand-daughters,  Elizabeth  and  Mary^' 
Beard^  then  to  all  and  every  daughter  and  daughters  of  the^ 
plaintiff  J.  J.  Beard,  Joseph  Beard,  Elizabeth  Beard,  and  Mar^m 
Beard,  and  their  assigns,  for  the  like  term  of  99  years  in  com — 
mon;    and  after  the  several  and  respective  deaths  of  suck^ 
daughter  and  daughters,  then  to  the  first  son  of  the  bodies  o: 
such  daughters  in  tail  male  respectively,  and  their  assigns 
common,  for  the  like  term  of  99  years,  if  they  should  so  long^ 
live;  and  that  the  eldest  of  such  son  and  sons,  should  alway9^ 
take  before  the  younger,  his  and  their  assigns,  for  the  lik^ 
term  of  99  years,'  in  case  they  should  so  long  respectively 

[  398  ]  4ive,  and  so  on,  toties  quoties,  for  ever,  (subject  to  the  provi^ 
soes,  conditions,  and  considerations  tlicrein  specified,)  so  lon^ 
as  there  should  be  any  lawful  issue  of  the  bodies  or  body  of  the 
plaintifi*  and  Joseph  Beard,  or  Elizabeth  and  Mary  Beard,  or 

descendants 
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descendants  of  such  issue^  to  be  found ;  ai^d,  for  want  of  such        I8t3. 
issue^   then  to  the  testator's  right  heirs.    And  that  in  the       ^ 
second  place,  as  to  a  certain  other  portion  of  the  testator's  ^^ 

estate  therein  particularized,  the  testator  devised  the  same  to   WssTcorr!* 
his  grandson  Joseph  Beard,  when  and  as  soon  as  he  should 
attain  21,  for  the  like  term  of  99  years  only,  if  he  should  so 
loog  liye,  with  remainder  to  his  first  son,  with  remainder  to 
Mb  first  son,  and  so  on,  in  tail  male,  to  such  first  son  lawfiiUy 
issaing  for  ever,  with  remainder  to  the  second  and  other  sons 
of  Joseph  Beard  successively,  with  remainder,  in  case  there 
should  be  no  issue  male  of  Joseph  Beard,  nor  issue  of  such  issue 
male,  living  at  the  time  of  his  death,  and  in  case  there  shonld 
besoch  issue  male  at  that  time>  and  they  should  all  die  before 
attaining  21,  without  laM'Ail  issue  male,  then  to  the  plaintifi^ 
witift  remainder  to  his  first  son,  with  remainder  to  his  first  son, 
ail  fi>r  the  like  terms  of  99  years,  if  they  should  so  long  re- 
spectively live,  and  so  on,  in  tail  male,  to  the  first  son  lawfidly 
itraing  for  ever,  with  remainder  to  the  second  and  other  sons 
of  tbe  plaintifi^  and  the  heirs  male  of  such  son  or  sons,  for  the 
like  term  of  99  years  only,  if  they  should  so  long  live,  with 
i^emainder,  in  case  there  should  be  no  issue  male  of  the 
pkdntifi^  nor  issue  of  such  issue  male  at  the  time  of  his  death, 
in  case  there  should  be  such  issue  male  at  that  time,  and 
should  all  die  before  attaining  21  without  lawfiil  issue 
then  to  Elizabeth  and  Mary  Beard  in  common,  with  re-* 
R^ainder  to  their  first  and  other  sons,  and  so  on,  toties  quoHes, 
r  ever ;  with  remainder  to  all  tbe  daughters  of  the  plaintiff, 
^caicpA  Beard,  Mary  Beard,  and  Elizabeth  Beard,  in  common, 

remainder  to  their  first  and  other  sons,  in  tml  male,  in  [  399  ] 
,  all  respectively  for  the  like  term  of  99  years  only, 
they  should  so  Jong  respectively  live,  with  remainder 
the  testator's  right  heirs.  And  that  as  to  a  third  portion  of 
e  testator's  estate,  he  devised  it  to  Elizabeth  Beard^  for  the 
c^  99  years,  in  case  she  should  so  long  live,  with  remain- 
to  all  her  children  that  should  be  living  at  her  death,  as 
in  common,  with  remainder  to  all  the  children  of  such 
luldren,  all  for  the  like  terms  of  99  years,  with  remainder  to 
e  issue  of  the  issue  of  the  children  of  such  children,  being 
^^c  great*  grandchildren  of  E.  Beard,  their  heirs  and  assigns, 
S^^Ki  tail,  for  ever,  with  remainder  over,  in  case  there  should  be 

^  Sic,  Several  passages  in  the  will  were  insensible. 

no 


V 
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^^^^'       no  cHUdren  ofEUxabeth  Beofrfal  the  time  of  ber  dMeaWf  nor, 
■Qgj^^      issue  of  such  children,  grandchildren,  or  gremt  graodchiMrai 
V.  living  at  the  time  of  her  death,  fo  Mary  Beardy  with  remainder. 

WxsTcoTT^  to  all  her  children  that  should  be  living  at  the  time  of  her. 
death,  in  common,  with  reminder  to  the  diildren  of  audi 
children  in  common,  all  for  the  like  respective  terms  of  99 
years>  if  they  should  so  long  live ;  and  immedifitely  aftc^.  the 
decease  of  all  the  issue  of  such  grand  and  great  gnindchildreii 
of  Mary  Beard,  their  heirs,  and  assigns,*  in  tuly  fiMrever.  And 
in  oase  there  sliould  be  no  chiVi  or  issue  of  sucfh  child,  grand- 
child, or  great  grandchild  of  Mary  Beard,  living  at  the  time  of 
her  death,  and  in. case  thiere  i^oi4d  be  such  issue,  and  they 
should  die  without  lawfiil  issue^  th^  tp  the  plaintiff  aadJosqil^ 
Beard,  in  common,  with  remainder  to  their  children^  grand- 
children, and  great  grandchildren,  for  the  like  term  of  99  fMn 
only,  as  tenants  in  common  forever:  And  in, case  ot  no  nd| 
child  or  children  of  the  pteintiff  and  JbiepA  Beard,  to  the  tes^ 
tator's  right  heirs.  And  that,  as  to  the  fourth  portion  of  the 
testator's  estate,  he  devised  it  to  Mary  Beard,  yfith  remainder 
to  all  her  children  living  at  the  time  of  her  death,  in  oooamoni 
[  400  ]  with  remainder  to  all  the  childreii  of  such  obildren>  in  com* 
mon,  all  for  the  like  terms  of  99  years,  if  they  should  so  long 
live ;  and  after  the  death  of  all .  the  issue  of  such  gcandchitdren,* 
lieing  the  great  grandchildren  of  Mary  Beard,  their  heira  and 
assigns,  in  tail,  for  ever :  And  in  case  there  should  be  no  chil- 
dren of  M.  Beard  at  the  time  of  her  death,  nor  issue  of  such 
children,  grandchildren,  or  great  grandchildren  living  at  her 
death,  then  to  Elizabeth  Beard,  with  remaindei"  to  all  her 
children,  living  at  the  time  of  her  death,  in  common,  with 
Ttmunder  to  all  their  children,  in, common,  for  the  like  terma 
of  99  years,  if  they  should  respectively  so  long  live  i  And  after 
the  death  of  all  the  issue  of  such  grand  and  great  grandchil- 
dren of  Elizabeth  Beard,*  then  to  the  issue  of  such  grand  and 
great  grandchildren  of  Elizabeth  Beard,  their  heirs»  and  asaigns-, 
io  tailj  for  ever :  And  in  case  there  should  be  no  child^  or 
issue  of  such  child,  grandchild,  or  great  grandchild  of  JEZuo- 
heih  Beard  living  at  the  time  of  lier  death,  and  in  case  there 
should  be  such  issue,  and  they  should  die  without  lawfiil  issue, 
then  to  the  plaintiff  and  Joseph  Beard,  in  common,  wit^  re- 
Bdahider  to  their  respective  children,  graQdohiklrenj  and  great 

^    ^  Sic. 

[  grand^ 
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grandcbildr^  for  the  like  terni  of  90  years  only,  in  common,        is-id. 
for  ever :  And  In  case  of  no  such  children  of  the  testator's       7;         • 

,  - J  «  I  Heard 

said  grandsons^  then  to  the  testator's  own  right  heirs  for  ever :  t?. 

provided^  and  the  testator's  will,  mind^  order,  and  express   Westcott. 
desire  wai^  that  hi^  said  grandsons  and  grand-daughters,  and         •   - 
dbeur  respective  sons  and  daughters,  or  the  issues  or  descendants 
of  sueh  sons  and  daughters,  male  and  female,  or  any  person  or 
fenaos  intitled  to  Uie  rents,  &c.  of  the  said  several  and  res- 
pective messuages^  &c«  and  premises,  or  any  part  thereof 
dMmld  not  have  or  take  any  greater  estate  or  interest  therein , 
or  thereto  than  for  the  term  of  99  yearSf  at  any  one  tilne,  for 
ever.     Provided  also^  (which  was  twice  repeated  nearly  in  the 
ame  terms,)  that  in  case  any  of  the  legatees  or  devisees  therein      [  401  ] 
oaniedy  or  the  person  or  persons  who  should  from  time  to  time 
fer  ever  thereafter  be  intitled  to  the  receipts  of  the  rents,  &c« 
of  all  or  any  part  of  the  testators  said  freehold  and  other 
hereditamentB  and  premises^  should,  at  any  time  or  times  there- 
after^  aell^  mortgage,  demise^  grant,  bargain,  assign  over,  do. 
awmy,  assure  or  convey  all  or  any  part  or  parts  of  such  his,  her^. 
or  their  estate  or  interest  therein,  or  thereto^  or  even  offer  er 
^ttcnipt  80  to  do,  then  the  testator  willed  that  on  his,  her,  or. 
tibeir  making  such  sale,  mortgage^  demise,  grant,  bargain,  or 
igBAent,  assurances,  conveyances,  alienation^  or  disposition 
\,  or  of  or  from  the  same,  the  respective  estate  and 
nterest  so  devised  to  them  as  aforesaid^  and  so  dold^  mort-. 
J  demised,  granted,  bargained,  assigned,  assured,  con- 
eyed,  alienated,  or  departed  fix>m,  should  immediately  after 
sale,  &c.  be  had,  held,  received,  taken,  and  enjoyed  by 
next  heir  or  heirs,  person  or  persons,  in  succession,  under 
by  virtue  of  the  limitations  in  that  his  will  mentioned, 
r  their  respective  lives  only,  and  no  longer,  and  so  on, 
quotUSf  for  ever,  any  law,  custom,  usage,  or  expression 
tliat  bis  will  contained  to  the  contrary  notwithstanding. 
the  testator,  soon  after  the  date  and  execution  of  his  will, 
^Bcd,  so  seised  and  possessed,  without  having  revoked  or 
teted  the  same :  that  John  James  Beard,  the  plaintiff,  was 
^^tbe  grandson  and  heir  at  law  of  the  testator:  that  Joseph 
Beard,  the  plaintiff's  brother,  survived  the  testator,  but  died 
:3n  1804,  aged  19,  leaving  his  only  child  and  heir  at  law  John 
^Womet  Beard,  who  had  since  died  an  infant:   that  Elizabeth 
Beard  survived  the  testator,  and  afterwards  married  the  defen- 
dant John  Carutheri,  attained  the  age  of  21  years,  and  had 
ance  died|  leaving  the  defeodaut  John  Caruthen  the  younger, 

an 
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1813.  ^       an  in&nt,  her  only  child :  that  Mary  Beard  bad  married  with 
jj^j^^       the  defendant  Thomas  OmbeSy  and  •had  two  daughters,  the 
ty.  defendants  Mary  Ann  Combes,  and  Elizabeth  Combes :  that  the 

Wbstcott.  plaintiff  Jb/in  James  Beard,  attained  his  age  of  21  years  before 
[  *  402  1  ^Y^Q  testator's  death,  but  Joseph  Beard,  Elizabeth  Beard,  and 
Mary  Beard,  the  testator's  other  grandchildren,  were  all  of 
them  infants,  and  all  of  them,  as  well  as  the  plaintifi^  were 
unmarried  at  the  time  of  the  testator's  death.  The  first  ques- 
tion for  the  opinion  of  the  Court,  was,  what  estate  and  interest 
did  the  plaintiff  John  James  Beard,  the  grandson  and  heir  at 
law-  of  John  James  the  testator,  take  in  the  fi*eehold  estates,  and 
what  estate  and  interest  did  he  take  in  the  leasehold  estates 
under  the  testator's  will  ?  The  second  question  was,  whether 
all,  or  any,  and  which,  of  the  several  limitations  in  the  testa* 
tor's  will,  subsequent  and  expectant  upon  the  several  and 
respective  limitations  to  the  testator's  grandson  Joseph  Beard, 
his  grand-daughter  EUzabeth  Beard,  (afterwards  Elizabeth 
CarutherSf)  and  his  grand-daughter  Mary  Beard,  (now  Mary 
Combes,)  for  99  years,  if  they  the  said  Joseph  Beard,  Elizabeth 
Beard,  and  Mary  Beard,  should  respectively  so  long  live,  were 
void  and  contrary  to  law,  or  were  any,  and  which  of  such  limi- 
tations good  and  effectual  ? 

This  case  was  first  argued  in  Michaelmas  term  1809,  by 
Manley  Seijt.,  for  the  plaintiff,  who  contended,  as  to  the 
estates  devised  in  the  first  place,  of  which  the  plaintiff  was  the 
primary  object,  that  John  James  Beard,  the  plaintiff,  took  an 
estate  for  99  years,  if  he  should  so  long  live,  and  that  the  fir^ 
limitation  to  his  first  son  w&s  good,  but,  that  taking  effect,  that 
all  the  remainders  over  were  absolutely  void.    Stephens  v. 
Stephens,  Cas.  temp.  Talb.  228.    An  executory  devise  over  in 
fee  to  a  person  unborn  when  he  shall  attain  21,  was  held 
good,  the  Court  considering  that  the  power  of  alienation  would 
[  403  ]      not  be.  restrained  longer  than  the  law  would  restrain  it,  viz. 
during  the  infancy  of  the  first  taker,  which  cannot  reasonably 
be  said  to  amount  to  a  perpetuity.    But  any  attempt  to  restrain 
alienation  beyond  that  term  is  void,  as  in  Lade  v.  Holford, 
Amb.  479.,  to  give  trustees  an  estate  till  the  unborn  executory 
devisee  should  attain  the  age  of  26.    In  the  case  of  SomerviUe 
V.  Lethbridge,  6  T.  £.  2)3.  the  devise  appears  to  have  been 
penned  by  the  same  hand  as  this :  the  Court  of  King's  Bench 
there  held  that  if  the  terms  devised  had  been  legal  instead  of 
equitable  terms,  the  devisee,  J.  S.  SomerviUe,  would  have  taken 
an  estate  for  99  years  determinable  with  his  life^  and  that  his 

uubom 
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unborn  son  would  have  taken  the  like  estate,  but  that  all  the       1813. 

rabsequent  limitations  were  void.    Seward  v.  WiUock,  5  East,      "T 

198.  is  equally  strong :  where  the  testator's  intcfnt  is  manifest  ^ 

to  limit  his  bounty  to  an  estate  for  life  to  each  devisee,  it  can-   Wbstcott. 

not  be  extended  by  implication  to  an  estate  tml,  or  other 

grester  estate.    So,  in  Humberston  v.  Hwnberston,  Prec.  in 

Ckanc.  455.  S.  C.  1  P.  Wms.  332.  and  2  Vem.  72^.,  it  was  held 

tbat  where  the  testator  had  given  the  first  devisee  an  equitable 

estate  for  life,  and  after  his  death  an  estate  for  life  only  to  his 

itst  son,  and  so  to  the  second,  and  all  other  his  son^  for  life 

only,  the  words  in  the  will ''  and  for  want  of  such  issue,"  would 

oot   by  implication  raise  an  estate  tsdl  to  the  first  devisee, 

iffainst  such  express  limitations  to  him  for  life  only.    The 

luuitations  over  were  not  accelerated,  but  were  void,  because 

Ae  intermediate  limitations  were  void.    BrudeneU  v.  Ehoesy 

1  Xofij  441.    Alexander  v.  Alexander,  2  Ve$.  640.    BMnmm 

^  Sardcaetle,  2  T.  R.  14L    The  case  of  Aeeljin  v.  Ward  1  Ves. 

4SK).,  and  other  cases  of  that  class,  had  been  overruled. 

yoMghan  Seijt.  for  the  Defendants  admitted  he  had  found 
>^o  case  where  the  Courts  had  by  implication  construed  an 
^Btate  for  years  into  "an  estate  tail :  be  mentioned  RMneon  v. 
^oMuon,  1  Burr  38,  but  did  not  venture  to  rely  on  it,  and  [  404  j 
admitted  that  all  the  limitations  were  bad,  after  the  limitation 
^f  years  determinable  with  the  life  of  the  first  unborn  child. 

Mansvibld  C.  J.  observed  that  Bobinson  v.  BcHAmou  would 
I^^ove  any  proposition  whatever,  if  an  estate  ''  for  life  and  no 
'oiigtfr  **  would  confer  an  estate  of  inheritance. 

Ljlwrbncb  J.  I  have  a  note  of  the  argument  in  the  case 
^tSomenoHUe  v.  Lethbridge,  wherein  Gibbe,  of  counsel  for  the 
t^laintifis,  asked  whether  that  devise  of  a  term  might  not  be 
t^nstrued  into  an  estate  tail  by  implication?  Lord  Ken- 
yan C.  J.  said,  '^  not  in  a  case  where  the  first  taker  takes  a 
chattel  interest.'' 

The  Court  considered  at  once  that  it  would  come  within  the 
case  of  Somerville  v.  Lethbridgen 

But  in  the  following  Hilary  term  the  Court  desired  the  case 
might  be  again  spoken  to  ;  and  accordingly,  in  Easter  term 
1810,  it  was  argued  by  Lens  Seijt.  for  the  Plaintiff,  and  Vaughan 
SajU  for  the  Defendants. 

Lens  argued  against  the  proposition  that  some  of  the  ulterior 
limitations  over  upon  fiulure  of  the  first  son  of  the  first  devisee, 
might  take  effect ;  it  was  impossible  the  estates  limited  by 
those  ulterior  limitations  should  arise  within  the  compass  of 

any 
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1813.       mf  life  or  li^et  io  bciog  U  Ifae  deMb  ^  .tfifc  imlitor  far  31 

"* yeart  aflefvAkrilk    Iti  the  limltatiaa  over  cff  tbe  tx$t  portikta. 

~^*^      of  the  estate/'  in  dase  diere  shiHild  b^no  isaue  sudeof  the  slid 

Wjwtcott;   JbAn  Vtlmei  Betfrd^  nor  ifl^e  of  radi  i80ue  Biale  bV 

Ait  deadly''  the  word  hi%  dad  iiot  refer  to  i^^  Jfiomicf  .B^or^ 
Imt  to  fbe Uisiie  nurie>  whose inue  wtii  to: fiiil;  it  meaas  at  the 
tbtoe  of  the  dftath  of  eadi'saeceediiig  iime  male. .  It  ^as  plain 
that  the  testator  did  not  Mean  diat  Ae  ^od,  3rA,  40^  and 
C  405]  BthsouBtiiJk  JL  .Beord  ehottld  take  Upon  feilure of  all iiBae 
male  <tf  X  J.JB^^td^  hut  Upon  feUure  of  the  iflsue  male  of  the 
flUBt  Mm /•  J.  JBeerd  ;  and  talcilig  it  to  mean  a  littutatioii  over 
to  the  Snd|  Ac.  eons  at  any  indefinite  time  upon  the  fiuhite  of 
the  issue  of  tihe  first  son^  the  limitation  is  too  remote*  Thenl<* 
tenor  rem^ders  devis^  to  the  testator's  other  grandehikfren 
fort^nns  of  99  yeani  determinable  upon  their  respeetlve 
deaths^  lire  also  Void^  and  will  not  be  aecelenited  Iqr  the 
decision  thiit  the  uitervening  ostites  arie  toid.  ^i  the  cadd  of 
BruJeneU  V«  Ehm^  1  JE^^  44L  it  was  determiiied  (with  m 
reference  to  Boikwm  ir^  Hmdcattk^fi  T,  R.  25  L)  that  where 
ther^  are  oertain  good  UBoStaiiteSi  succeeded  by  certain  others 
which  a^  bAd,  as  in  thai  case^  Wherein  an  appointment  to  a 
grandscm  for  lifei  Under  a  power  to  i^rpcrfi^  to  children  bnly^ 
was  followed  by  lin  ultimate  remainder  in  fee  lippoUted  to  the 
daughter^  who  was  a  Intimate  object  of  the  appotntment,  the 
ultimate  remainder  in  fee  could  Uot  be  supported  ;  for  that  it 
was  not  eocelerated  by  the  illegality  of  the  intermediate  limita- 
tions. [The  Court  observed  that  thare  was  in  that  case  a 
plain  intention  shewn  that  die  estate  diould  not  go  to  the 
daughters  tmtil  tbe  fiulure  of  die  sons.  In  diis  case  they  oon^ 
strued  the  word  his^  as  refenteg  to  /•  Jl  Beard,  and  noi  to 
his  issue  male.] 

Foiig&on  suggested  that  if  the  fee  were  undiqMised  of^  it 
would  descend  to  the  Plaintiff  /•  J.  Beard,  as  the  heir  of  the 
festaCOTi  and  then  his  term  for  99  years  would  merge  in  ihe 
fee,  and  he  would  have  the  entire  estate,  [The  Court  observed 
that  tbk  would  not  take  plaeey  because  though  the  ease  sent 
to  them  represented  these  as  legal  terms  for  the  purpose  of  the 
argument  at  law,  yet  die  real  wiH  of  the  testator  gave  tbe 
devisees,  beneficially  interested,  only  a  trust  estate }  so  tbst 
there  ootild  be  Ho  merger.} 

Our*  ado.  tmU. 

[  406  ]        The  Judges  afterwards  sent  to  the  Msister  of  the  Rolls  the 
following  oeftificMe^i      - 

HiiVJNG 
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Hatim o  bevd  the  argumeols  of  counsel  in  tlus  case,  we  are       X813« 
of  opinion  that  /oAii  Jameg  Beard,  the  grandson  and  heir  at       » 
law  of  Jolm  Jamei  the  testator,  took  under  the  said  testator's      Biabu 
^wiU^  an  estate  for  d9  yeare^  determinable  with  his  life,  in  the  ^agTcorr. 
frediold  estates  devised  to  him  in  the  first  instancei  and  also 
in  the  leasehold  estates  devised^   if  they  should  so  long  con- 
tinue ;  and  that  upon  his  deaths  leaving  one  or  more  sons,  his 
first  son  will  take  a  like  estate  therein  for  a  term  of  99  yean^ 
determinable  with  his  life^in  the  fii^ehold  estates^  and  also  in 
what  shall  then  remain  of  the  respective  terms  for  which  the 
leasehold  estates  are  held.    We  are  also  of  opinioB,  that  in  the 
event  of  there  being  no  son  or  sons  of  the  said  John  Jamu' 
Bmrd^  nor  issue  male  of  such  son  or  sons  living  at  the  death 
of  the  said  Mm  Jamu  Beard,  or  there  beiiig  such  issue  male 
at  that  time,  they  shall  all  die  befiure  they  altun  their  req^ec* 
tive  i^ges  of  21  years,  without  lawfiil  issue  male^  Ae  testator^i 
grandson,  Joseph  Beard,  will  take  a  like  estate  in  tlie  said 
freehold  and  leasehold  proper^,  determinable  as  aforesaid; 
and  that  upon  his  death,  leaving  one  or  more  sons,  his  first 
S0119  in  the  events  above  mentioned,  will  take  a  like  estate 
therein  for  99  years,  determinable  as  aforesaid ;  and  that  in  the 
event  of  there  being  no  son  or  sons  of  the  said  Joseph  Beard, 
nor  issue  midie  of  such  son  or  sons  living  at  the  death  of  the 
aidd  Joseph  Beard,  or  there  being  such  issue  male  at  that  time^ 
€h^  shall  all  die  before  they  obtain  their  respective  ages  oi 
Si  years,  the  testator's  grand-daughters,  ElisMbeth  Beard  and 
JMory  JBeard,  will  take  like  estates  as  tenants  in  common; 
and  that  in  the  event  of  their  respective  deaths,  respectively 
-  lemving  one  or  more  son  or  sons  then  living,  sudi  son  or  sons 
^each  will  take  the  like  estates  in  the  share  of  his  or  Aeir 
^mother,  if  more  than  one,  as  joint  tenants;  or  if  only  one     £  407  ] 
of  the  testator's  said  two  grand-daughters  should  leave  such 
son  or  sons,  such  son  or  sons  will  take  a  similar  estate  in  each 
share  on  the  respective  deaths  of  his  or  their  mother  and 
aunt.    We  are  also  of  opinion  that  all  the  other  devises  of 
those  estates  are  void.    With  respect  to  the  other  fireehold 
estates  devised  in  the  first  instance  to  the  testator's  grandson 
Joseph,  we  are  of  opinion,  he,  and  after  his  death,  his  first  son^ 
living  at  his  death,  will  take  the  like  estates  tiierein  as  the 
grandson,  John  James  Beard,  and  his  first  son,  take  in  the  firee- 
hold estates  first  devised.    The  opinion  before  given  on  the 
iurtlier  limitations  of  the  first  devised  fireehold  estates,  will 
apply  to  the  fiirther  limitations  of  this  second  class  of  estates^ 

•    and 
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1S13.       and  in  like  manner  our  opinion  on  this  second  class  will  apply 
to  the  devises  of  the  third  and  fourth  classes,  changing  only 
^^  the  order  in  which  the  parties  are  to  take^  according  to  the 

Westcott.  terms  of  the  will. 

28  November  1812.  J.  Mansfield, 

J.  Hbath, 
S.  Lawrence, 
A.  Chaubrb. 

The  Master  of  the  Rolls^  in  consequence  of  what  Lord 
Ahanley  M.  R.  had  said  in  TheUusson  v.  JVoo^ford^  4  Fes. 
jun.  377 9  "That  the  period  of  21  years  had  never  been  con- 
'sidered  as  a  term  that  might  at  all  events  be  added  to  such 
executory  devise  or  trust ; "  entertained  doubts  whether  this 
Court  had  not  gone  too  far  in  holding  all  the  limitations  good 
that  could  take  place  during  a  life  or  lives  in  beings  or  indthin 
21  years  afterwards,  and  therefore  ordered  that  the  Court 
should  be  again  attended  with  the  case,  with  the  following 
additional  qu^tion.  How  '&r  the  limitations  over  in  the 
event  of  there  being  no  son  or  sons  of  John  James  Beard,  nor 
issue  male  of  such  son  or  sons  living  at  the  death  of  the  said 
[  408  ]  •^^^  James  Beard,  or  there  being  such  issue  male  at  that  time, 
they  should  all  die  before  they  attained  their  respective  ages 
of  21  years  without  lawful  issue  male,  were  affected  by  the 
circumstance,  that  they  were  to  take  effect  at  the  end  of  an 
absolute  term  of  21  years  after  a  life  in  being  at  the  death  of 
the  testator,  without  reference  to  the  infancy  of  the  person 
intended  to  take,  or  by  the  circumstance  that  there  might  be 
issue  of  John  James  Beard  living  at  his  death,  to  whom  the 
estate  was  given  by  the  will,  but  who  would  be  incapable  of 
taking  according  to  the  above  certificate,  for  whose  death 
under  21,  the  limitation  over  in  the  event  before  mentioned 
must  await? 

The  case  was  argued  again  in  Easter  term  1812,  by 
Shepherd  Serjt.  for  the  Plaintiff,  and  by  Best  Serjt.  for  the 
Defendants. 

Shepherd  argued  that  the  limitation  over  to  Joseph  Beard 
upon  failure  of  the  issue  of  issue  male  of  John  James  Beard  was 
void,  because  it  was  not  necessarily  to  take  effect  within  the 
compass  of  a  life  or  lives  in  being,  and  the  minority  of  an  un- 
born son  who  was  to  take  by  virtue  of  the  limitation  which'  it 
was  now  attempted  to  support.  He  contended  that  the  term 
of  21  years  after  the  terniination  of  a  life  or  lives  in  being  is 
not  given  by  the  law  for  the  vestii^g  of  an  estate,  unless  the 

term 
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term  have  reference  to  the  coming  of  age  of  the  unborn  child,        1813. 
in  whom  it  is  to  vest;  it  cannot  be  added,  as  a  term  in  gross,      "T 
to  the  duration  of  the  life  or  lives  in  being.    This  point  had  ^ 

never  yet  arisen  in  any  of  the  cases  on  perpetuities ;  of  which  Westcott. 
Kp  took  a  brief  view.    It  was  first  decided  that  an  estate  to 
commence  after  a  life  or  lives  in  being,  and  within  21  years 
after,  was  not  a  perpetuity,  in  Stephens  v.  Stephens^  where 
Tdjlor  v.  Bydall,  2  Mod.  289.  is  cited.    But  both  of  those 
cases  have  reference  to  the  coming  of  age  of  a  son,  who  was      [  409  1 
to  take.    The  next  authority  is  the  dictum  of  Lord  Ahanley 
M.  R.  4  Ves.  jun.  33/.  ThelJusson  v.  Woodford,   ^  that  the 
period  of  21  years  had  never  been  considered  as  a  term  that 
might  at  all  events  be  added  to  such  executory  devise  on  trust/' 
Ifeikji  V.  Fowler f  Wilmofs  Notes,  296.    In  p.  306.  it  is  sud  by 
Wiimot  C.J.  ^'The  law,  firom  an  iadulgence  to  the  natural 
wishes  of  men  to  perpetuate  .property  in  their  own  &milies 
or  the  &milies  they  adopt,  has  given  diem  a  power  of  oontroul 
over  it  for  one  or  more  lives  in  being  at  the  same  time,  and 
21  years  after,  in  case  of  in&ncy."'    RotUle^e  v.  IhrrU,  2  Ves. 
Jttn.  357.    A  power  was  given  by  settlement  made  before 
nuuriage,  to  the  survivor,  to  appoint  to  the  children,  and 
gnmdchildren,  or  issue,  of  the  intended  marriage :  the  survi- 
vor appointed  to  the  issue  of  her  daughter  generally,  not  con* 
fining  it  to  those  who  should  be  bom  during  the  survivor's 
lifetime,  but  extending  it  to  all  the  children  whom  the  daugh- 
^  might  ever  bear :  it  was  held  that  it  was  bad  as  to  the 
^fter-bom  children,  for  that  it  must  be  construed  as  if  the 
^H^intment  had  been  made  at  the  day  of  creating  the  power  ; 
^  therefore  bad  in  toto.    But  if  it  were  practicable  to  tack 
OQ  a  term  of  21  years  absolute  to  any  life  or  lives  in  being, 
'^re  the  estate  should  absolutely  vest,  that  decision  must  be 
^^ng,  and  the  survivor  might  have  appointed  to  any'of  her 
^^^hter's  issue  that  should  be  bom  within  21. years  after  her 
^^  decease.    That  term,  therefore,  after  a  life  or  lives  in 
°^^gf  is  not  given,  unless  it  be  a  term  of  21  years  created  for 
7*^  purpose  of  giving  the  infant,  who  is  to  take  the  estate, 
/^^  to  come  of  age.    In  JZouf  ledge  v.  DorrU  it  was,  however, 
^^Id^  that  the  void  limitations  were  sufficient  to  prevent  a  sub- 
^^Uent  limitation  over  to  legitimate  objects  of  the  power  from 
^^Uig  effect.    If,  therefore,  t}ie  son  of  J.  J.  Beard  had  had  a 

^a    that  person,  being  the  unborn  son  of  an  unbom  son,     [  410  ] 
^^^Ad  take  no  estate,  but  the  limitation  to  him  would  prevent 
'^^  linntation  over  to  Joseph  Beard  from  tiddng  effect,  for  he 

is 
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1813.       i&  not  to  take  exeept  in  the  event  that  the  grandson  of  J.  J. 

*^  'Beardy  tekhig  an  estate^  should  die  under  21 ;  whereas  that 

^  grandson  never  takes  any  estate  at  all,  and  there  is  notMng  to 

Wkstcott.    snpport  the  Hmitatkui  to  Joseph  Beard,  unless  the  Interpasitioii 

is  allowed  of  a  term  in  gross,  created  for  no  other  purpose 

than  to  prolong  the  time  of  limitetlon  and  render  the  eatate 

inalienable  durmg  that  period :  the  effect  is^  that  /.  J.  Beard 

takes  an  estate  for  99  years  determinable  with  his  life^  widr 

remainder  to  his  first  son  for  99  years  determinable  with  Us 

life,  with  remainder  to  J.  J.  Beard  in  fee. 

Be9%  denied  that  there'  wus  in  this  case  any  creation  of  a 
term  of  21  years  absolute^  without  refinrence  to  the  period  of 
in&ney»  therefore  he  was  not  called  upon  to  controvert  tiie 
itlegdity  of  such  a  term.  I^m  this  Duke  of  HwfiMfs  casey 
9  Ouk.  Ca.  1.  downwards,  all  the  authorities  have  hdd,  that  an 
estate  may  be  tied  up  during  th(e  life  or  Uvea  in  being  and 
the  mhiority  of  an  unborn  ehilid.  The  object  of  the  law  is  to 
prevent  a  perpetuity.  In  Reiky  v.  Pewkr,  WUm.  309.,  IRImol 
G.J.  says,  ^  As  the  law  has  been  now-  settled  about  a  century, 
and  universally  known,  it  ought  to  appear-  clearly  and  expli-^ 
oitty  that  the  testator  meant  an  illegal  limitation.  The  proof 
of  such  an  intention  lies  upon  the  party  who  asserts  it.  If  that 
intention  does  not  appear,  if  there  is  the  least  doubt  about  it, 
the  presumption  would  be,  that  he  meant  a  disposition  he  was 
enabled  to  make  by  die  rules  of  law^  and  not  a  disposition 
condemned  by  the  hw.'^  Lot^  v.  Blackall^  7  T.  E.  IW. 
Lord  Kenytm  G.  J.  lays  it  down  as  '^an  estabKBhed  rule,  Aat 
L  411  ]  an  executory  devise  is  good,  if  it  must  necessarily  happen 
within  a  life  or  lives  in  being,  and  21  years,  and  the  fraetion 
of  another  year,  allowing,  for  the  time  of  gestation."  The 
present  (Hise  oomes  within  that  rule,  for  as  soon  as  any  of 
the  issue  male  beoame.  21,  this  executory  devkie  would  take 
effect  by  the  estate  vesting  absolutely  in  him  and  betoming 
alienable.  The  executory  devise  over  is  only  in  case  of  such 
issue  not  reachhig  the  age  of  21  years.  Goodiiil^,  on  demieeof 
GumaUy.  Wood,  7T.IL  103  n.,  mileeC.i.  says,  ^Tml  it 
was  held  that  the  contingency  must  happen  within  the  oompaas 
ofalifeor  lives  in  being,  ora  reasonable  number  of  years;  at 
length  it  was  extende^^  a  little,  further,  namely^  ta  a  child,  tn. 
i^enJtre  ea  mere  at  the  time  of  the  fetber's  death;  because,  aa 
that  eontingeney  must  necessarily  happen  within  leaa  than: 
nine  months  after  the  death  of  a  penon  in  hemg^  that  oob- 
stroetkm  woui4  introdooe  no^inoonyentence;  aaditbe  rule  has 

in 
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in  many  casea  been  extended  to  21  years  after  tlie  death  of  a,       lais. 

person  in  being,  as  in  that  case  likewise  fhere  is  no  danger  of 

a  perpetuity/'    Tbi^  case  is  within  that  rule^  and  neither  Ste- 

phew  ▼•  Stephens,  nor  any  of  the  cases  cited,  contradict  if*    It 

may  be  admitted  to  Lord  Alvanley  that  there  cannot  be  an 

absolute  term  of  21  years  added  to  the  life  or  lives  in  being,  but 

a  person  may  give  an  estate  for  life  to  <4d(.,  and  oyer  to  an  infimt^i 

and  tie  up  t^e  property  during  the  minority  of  that  infiwit. 

It  is  not  attempted  in  this  case  to  crei^  such  a  term  for  21 

years  absolute,  but  only  to  render  the  estate  inaUenid>lf  during 

the  minority  of  one  of  the  persons  who  was  intended  by  the 

testator  to  take,    Bauiledge  v.  jDorriZ  ia  inappliq|di)le  |  tb^r^ 

the  daughter  was  not  born  at  the  tin^e  of  creating  4^  power; 

therefore  it  was  attempted  in  that  case  to  attach  the  21  yeim 

not  to  a  life  or  lives  in  being,  but  to  an  estate  giv^n  to  an  i|n- 

bom  child.    Reliance  has  been  placed  on  the  inconvenience 

that  during  the  period  of  21  years  neither  the  chi^  of  the  son     [  419  ] 

of  X  /,  Beard,  nor  the  great  uncle  Joseph  Beard^  could  tfd(e» 

hut  the  heir;  but  in  many  cases  a  stranger  who  is  the  heir 

takes  the  estate  for  a  time,  until  an  executofry  devise  ti^l^es 

effect*    Lloyd  v.  Carew,  Shaw.  P.  C.  137*    HopkiiM  v.  Hopkinip 

JForr.  43.  S.  C.  1  Jtk.  581.  and  L  Vet.  268.    The  inconveqi- 

«nce  would  be  the  less  in  this  particular  instance,  because  the 

leir  is  the  eldest  son,  one  of  the  fiunily,  and  an  object  pf  the 

testator's  bounty :  he  would  take  the  rents  and  profits  ip  the 

mean  time  until  spme  one  of  the  children  attauoed  21  years, 

and  then  that  one  would  take  the  estate  absolutely ;  if  they  all 

died  under  21^  the  estate  would  go  over  to  Joieph  Beard.  And 

this  construction  will  effectuate  the  testator's  intent,  without 

entrenching  on  any  rule  of  law.    There  is  no  affectation  here 

of  making  the  estate  inalienable  for  a  longer  time  than  the 

law  permits,  viz.  a  life  or  lives  in  being,  and  21  years  afterwar^. 

The  defendants,  therefore,  are  entitled  to  judgment  as  before. 

Shepherd  in  reply.    The  intent  of  the  will  was  to  create  a 

perpetuity.    13iis  is  a  term  of  21  years,  without  reference  to 

the  minority  of  any  person  whom  the  rules  of  law  permit  to 

take  under  this  will ;  the  case  is  the  same  as  if  the  vesting  of 

^lie  estate  had  been  made  dependent  on  the  majority  of  a 

^lerfect  stranger.    What  Lord  Kenyan  says  of  the  time  of 

^estadcm,  must  be  taken  as  said  with  reference  to  that  par- 

^tfcular  case.     The  position,  says  Lord  Alvanley,  is  true  as 

^^vplied  to  particular  cases,  but  not  to  the  abstract.  It  enlarges 

the  period  of  time  only  because  the  person  taking  the  estate 

cannot. 


413  CASE  IN  MICHAELMAS  TERM 

1813.        cannot^  by  the  rules  of  law,  alienate  till  he  does  come  of  age, 

g^j^j^       and  the  time  is  not  to  be  enlarged  except  in  those  especial 

V,  cases  where  there  is  that  reason  for  it.    In  like  manner  the 

Wb*tcott.   months  of  gestation  are  not  to  be  added  to  the  tim^,  unless  in 

^         ^      those  cases  where  there  is  an  infant  in  venire  sa  mere;  it  has 

never  yet  been  contended  for,  as  a  rule  of  law,  that  21  years 

and  9  months  may  in  all  cases  be  added  to  a  life  or  lives  in 

being.    The  rule  of  law  may  be  more  properly  expressed  as 

requiring  the  estate  to  vest  within  the  compass  of  a  life  or 

lives  in  being,  and  the  extensions  of  the  periods  of  minority 

and  gestation  may  both  equally  be  considered  as  exceptions  to 

the  rul^.    The  limitation  over  to  Joseph  Beard  is  too  remote : 

the  first  son  o(J.Ji  Beard  must,  therefore,  take  a  life  estate, 

and,  after  that,  J.  J.  Beard  takes  a  remainder  in  fee. 

Lew  and  Vaughan  took  notes  for  another  argument. 

'■  Cur.adv.vtdt. 

The  Court  on  the  first  day  of  Michaelmof  term  1813,  sent  to 
the  Master  of  the  Rolls  a  copy  of  the  following  certificate  upon 
the  additional  query. 

Having  heatd  the  arguments  of  counsel  in  this  case,  we  are 
of  opinion  that  the  limitations  over  in  the  event  of  there  being 
no  son  or  sons  of  John  James  Beard,  nor  issue  male  of  such 
son  or  sons,  living  at  the  death  of  John  James  Beard,  or, 
there  being  such  issue  male  at  that  time,  they  shall  all  die 
before  they  attain  their  respective  ages  of  21  years  without 
lawfiil  issue  male,  are  not  affected  by  the  circumstance  that 
they  are  to  take  effect  at  the  end  of  an  absolute  term  of  21 
years  after  a  life  in  being  at  the  death  of  the  testator,  without 
reference  to  the  infancy  of  the  person  intended  to  take,  nor  by 
the  circumstance  that  there  may  be  issue  of  John  James  Beard 
living  at  his  death,  to  whom  the  estate  is  given  by  the  will,  but 
who  would  be  incapable  of  taking  according  to  the  former 
[414]  certificate  from  the  Judges  of  this  Court,  for  whose  death  under 
21,  the  limitation  over  in  the  event  before  mentioned  must 
await. 

J.  Mansfield, 
J.  Heath, 

A.  CHAMSaB, 

V.  GiUBs. 
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ARGUED  AND  DETERMINED  1814. 


IN  THE 


COURTS   OF  COMMON  PLEAS, 


AND 


EXCHEQUER-CHAMBER, 


IN 


Easter  Term, 


In  the  Fifty-fourth  Year  of  the  Reign  of  George  III. 


MEMORANDA 

^  the  Hilary  vacation  the  Right  Honourable  Sir  Jameif 
Afan^ld  Knight  resigned  tlie  oflScc  of  Lord  Cliief  Justice 
of  His  Majesty's  Court  of  Common  Pleas; 

"^•^d  the  Right  Honourable  Sir  Vicary  Gibbs  Knt.,  then  Lord 
Chief  Baron  of  His  Majesty's  Court  of  Exchequer,  was  ap- 
pointed to  the  office  of  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas. 

"^^^  Sir  Alexander  Tluynison  Knt.,  one  of  the  Barons  of  His 
Majesty's  Court  of  Exchequer,  was  api)ointed  to  the  office 
of  Lord  Chief  Baron  of  that  Court,  and  was  soon  after  ap- 
'|x)inted  one  of  His  Majesty's  most  honourable  Privy  Council. 

^"^L.  V.  G  g  And 
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1814.  And  Richard  Bichards  Esq,  one  of  Hb  Majesty's  Counsel^  and 
Chief  Justice  of  the  County  Palatuie  of  Chester ,  was  appointed 
one  of  the  Barons  of  the  Exchequer ;  and  being  called  to 
the  degree  of  the  Coif^  he  gave  rings,  with  tke  motto  *'  Lex 
est  ratio  summa;"  he  received,  upon  the  occasion  of  his 
promotion,  the  honour  of  knighthood. 
Sir  William  Garrow  Knight,  His  Majesty's  Attorney-General, 
was  appointed  to  the  vacant  office  of  Chief  Justice  of  the 
County  Palatine  of  Chester. 


jprii  27.  KiNosNORTH  V.  Bekitom  and  Another. 

A  mapttrmte  fT^HlS  was  an  action  for  killing  the  plaintiffs  dog;  it  was 
IL  un^'^  ^  tried  at  the  last  spring  assizes  for  Kent^  before  Thomsfm 
K"^"  ''e*^".  ^*  •^-  ^^  information  agauist  the  plaintiff  for  sporting  with- 
der  the  sut.  out  being  qualified,  being  laid  before  the  defendant  Brettonj 
and'oiiues  hu  ^^^  ^^^^  ^  magistrate,  after  some  question  about  the  plaintiff's 
b^iiSitfo  tius  q™l*ficati6n,  tlie  magistrate  convicted  the  plaintiff  in  the 
purpose  of  penalty  of  51.,  which  he  instantly  paid.  Some  conversation 
order  the  dor^  then  took  place  between  the  magistrate  and  the  defendant 
to  be  killed  Jemmetty  who  was  his  clerk,  respecting  the  plaintiff's  dog, 
formal  ^udi-  which  the  plaintiff  had  previously  sent  for.  The  result  of 
cation  of  sei-     |.jjgj|,  deliberation  was,  that  the  defendant  Jemmett  ordered  a 

sure.  ' 

person  to  take  the  dog  out  of  the  house  and  shoot  it,  which 
was  accordingly  done.    The  plaintiff  was  nonsuited;  and 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the 
nonsuit,  upon  the  ground  that,  although  the  statute  5  Jnn. 
c.  14.  s.  4.  gives  authority  to  the  magistrates,  upon  conviction 
of  an  unqualified  person  for  keeping  or  using  any  greyhounds, 
setting  dogs,  &c.  to  kill  and  destroy  game,  ^^  to  take  aivay 
such  dogs  which  shall  be  in  the  power  or  custody  of  any  per- 
[  417  ]  son  or  persons  not  quatified  by  the  laws  to  keep  the  same,  to 
their  own  proper  use,  without  being  accountable  to  any  per- 
son or  persons  for  the  same,'"  yet  that  it  was  necessary  that 
die  magistrate  should  indicate  his  intention  of  so  doing,  by 
some  adjudication,  formal  declaration,  or  act  of  seizure,  nothing 
of  which  sort,  as  he  was  instructed,  had  taken  place  here;  and 
altliough  after  such  act,  when  the  dog  had  become  hi$  own, 

the 
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the  magutn^e  ihight  lawfully  have  destroyed  it^  yet  in  this        1614. 
case,  while  the  dog  continued  to  be  tlie  property,  and  in  the  j^  ' 

•  r'i«*«/«««  ti*  1  1         A.IX08NORTH 

posBemon  of  the  plaintiff,  and  no  act  bad  been  done  to  vest  the  i^. 

property  in  the  defendant  Bretton,  the  defendants  were  not     Brbttox. 
warnmted  in  killing  it;  otherwise  a  magistrate  might  take  on 
himself  to  shoot  the  dogs  of  all  unqualified  persons,  without 
any  afgiidicatioii  whatever. 

GiBBS  C,  J.  There  is  no  doubt  but  tliat  the  magistrate  had 
ariglft  to  t^e  this  dog  to  his  own  use;  and  having  a  right  to 
take  the  c|ag,  after  he  had  taken  it,  nothing  that  he  could 
do  with  it  could  be  an  injury  to  the  former  owner.  An 
iDformation  is  hiA  under  thk  statute  for  killing  game.  I  take 
it  fin*  gritntefjl,  it  appeared  in  the  course  of  the  examination 
that  the  phuntiff  kept  a  dog ;  thereupon  the  dog  was  sent  for, 
tbe  x^^  18  convicted,  and,  afterwards  some  conversation  takej 
plye  b^,tweea  the  justice  and  his  clerk ;  the  clerk  orders  the 
dog  (0  be  killed ;  there  can  be  no  doubt  whatever  with  what 
inteiition.the  ^PST  ^"^^  ^^^  ^^^»  ^^^h  the  intent  of  seizing  it 
^7  %  justice  as  forfeited.  This  then  was  a  suflScient  act  of 
taidog  possession,  and  it  woiUd  be  idle  to  grant  you  a  rule 
^  fiur  it  is  evident  that  you  could  not  sustain  it. 

Rule  refused. 


[418] 

KiN«  tt.  JoNBs  and  Rowland,  Executors  of  jprii  28« 

Richard  Griffith. 

^^HIS  was  an  action  of  covenant,  brought  by  the  heir  of  a'  a  covenant  to 
^    vendee  against  the  executors  of  a  vendor,  for  the  breach  ancTrcasoLable 
^f  a  covenant  for  further  assurance.    The  plaintiff  declared  aces  for  further 
^^|Mm  an  indenture  made  the  7th  of  October  1794,  between  T.  SudS^thlk"- 
^ofge  of  the  first  part,  Richard  Griffith  and  Mary  his  wife  of  2[^^^^*»  * 
^tie  second  part,  and  John  King  (deceased)  of  the  third  part,  named. 
'^^creby,  in  consideration  of  300J.  paid  by  J.  King,  at  the  fyi^jSdg'f^"' 

mcDts. 
Upott  •  covenant  ynOi  A,  and  bis  heirs  to  do  all  lawful  and  reasonable  acts  for  further  assur- 
^*>c«  upon  request,  and  a  request  made  by  the  purchaser  iu  his  life  to  levy  a  fine,  and  neg^lect  so 
^^  do,  the  ancestor  not  beiu^  evicted  iu  his  life,  but  th^  heir  beiofi:  evicted  afterwards,  the  heir 
*ai^  maintain  an  action  upon  the  request  uf  the  ancestor,  and  refusal  made  to  bim. 
Because  the  oltimate  damaj^e  had  not  accrued  in  the  life  of  the  ancestor. 
Battbc  aacettor,  if  he  bad  pleased,  might  also  have  sued.    Per  Man^ld  C.  J.* 
^na^.  That  a  request  to  levy  a  due  at  the  expense  of  the  conusee,  includes  a  virtual  promise 
}^J^y  the  costs  of  a  writ  of  dtHHmus poiistatem  for  taking  the  acknowledgment  at  the  conusor'^ 
'^^^  he  not  Uvinj^  in  town. 

G  g  2  request 
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1814.        request  of  JR.  GrijgHth  and  Mary  his  wife,  to  T.  JVorge,' in  dis 
"^7^       charge  of  a  mortgage  debt  of  3001.  and  of  8551.  paid  to  R 
V,  Griffith  and  wife,  J.  fVorge,  with  the  consent  and  approbjition 

Jones.       and  by  the  direction  and  appointment  of  Griffith  and  wife,  diii 
bargain,  sell,  assign,  alien,  release,  and  confirm   to  J.  JSSni 
deceased,  and  his  heirs  and  assigns,  a  messuage  and  heredita 
ments  In  the  parish  of  Beachampton,  Bucks,  to  hold  the  8am< 
unto,  and  to  the  only  use,  of  J,  Kingy  his  heirs  and  assigns,  anc 
Griffith,  for  himself  and  wife,  and  for  their  and  each  of  theii 
heirs,  executors,  and  administrators,   did  thereby  covenan 
with  J.  King  (deceased),  his  heirs  and  assigns,  (amongst  othei 
things,)  that  Griffith  and  wife,  and  their  heirs,  and  all  anc 
cveiy  other  person  and  persons  having,  or  lawfully  claiming 
or  who   should  or  might  at  any  time  thereafter  ha?ee   oi 
lawfully  claim  any  estate,  right,  trust,  or  interest,  at  laii 
or  in  equity,  of,  in,  to,  or  out  of  the  messuage  and  premi- 
ses thereby  granted  and  released,  or  any  part  thereof,  should 
[  419  ]      aud  would,  from  time  to  time,  and  at  all  times  thereafter, 
upon  every  reasonable  request,  and  at  the  proper  costs  and 
charges  in  the  law  of  J.  King,  his  heirs  and  assigns,  make, 
do,  and  excecute,  or  cause  and  procure  to  be  made,  done,  and 
executed,  all  and  every  such  further  and  other  lawftil  and 
reasonable  act  and  acts,  thing  and  things,  conveyances  and 
*  assurances  in  the  law  whatsoever,  for  the  ftirther,  better, 
more  perfect,  and  absolute  granting,  conveying,  and  assuring 
of  tHe  premises  uuto,  and  to  the  use  of,  the  deceased  J,  King, 
his  heirs  and  assigns  for  ever ;  as  by  him,  his  heirs  or  assigns, 
or  his  or  their  counsel,  should  be  reasonably  devised,  or  ad- 
vised and  required,  so  as  such  further  assurances  should  contain 
in  them  no  further  or  other  warranty  or  covenants,  than 
against  the  person  or  persons,  and  his  and  their  heirs,  who 
should  make  or  do  the  same;  and  so  as  the  party  or  parties 
who  should  be  so  requested  to  make  such  further  assurance, 
should  not  be  compelled,  or  compellable,  for  the  making  or 
doing  thereof,  to  go  or  travel  from  his,  her,  or  their  respective 
places  of  abode  or  dwelling ;  by  virtue  of  which  grant  and 
conveyance  King  deceased,  in  his  lifetime  entered,  and  be- 
came and  was  seised  in  his  demesne  as  of  fee ;  and  on  the 
first  day  of  Decemf)€r  1797^  he  died  seised,  whereupon  all  his 
estate  and  interest  in  the  premises  descended  to  the  plaintiff, 
as  his  son  and  heir,  and  thereby  the  plaintiflf  became  seised  of 
the  same  premises  in  his  demesne  as  of  fee,  and  continued  so 

seised 
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I 

seised  thereof,  until  the  time  of  his  being  disseised  and  dis-        1814. 
possessed  thereof  as  hereinafter  mentioned ;  and  the  plaintifT      ~ 
averred  that  King  deceased,  in  his  lifetime,  for  the  better,  ^ 

more  perfect,  and  ab^^olutc  granting,  conveying,  and  assuring       Jones. 
of  the  premises,  did  on  the  10th  of  October  1795,  request 
Griffith  that  he  and  Mary  his  wife,   at  the  proper  costs  and 
charges  in  the  law  of  King  deceased,  would  levy  a  fine  to  pass 
the  estate  of  Mary  legally  to  King  deceased,  his  heirs  and       [  420  ] 
assigns;  yet  they  before  their  decease  did  not  nor  would  at  the 
proper  costs  and  charges  in  the  law  of  King  deceased,  levy 
a  fine  for  such  purpose,  but  wholly  refused  and  neglected  so 
to  do,  contrary  to  the  tenor  of  the  indenture,  and  the  covenant 
of  Griffith  in  that  behalf;  by  means  whereof,  and  afterwards, 
juid  after  the  death  of  King  the  purchaser,  and  before  the 
<x>iiimencement  of  this  suit,  on  the  1st  day  ofJune  1810,  Isaac 
Johnson^  the  devisee  of  Mary,  after  her  death,  by  reason  of  no 
such  fine  having  been  levied,  having  a  lawful  right  and  title 
'to  the  same  premises  with  the  appurtenances,  (and  not  a  title 
^rived  by,  or  from  either  King  the  deceased,  or  the  plaintiff,) 
Altered  into  the  same,  in  and  upon  the  possession  of  the  plain- 
^&t,  and  lawfully  ejected  the  plaintiff  against  his  will,  by  due 
process  of  law,  from  the  possession  of  the  same  premises,  con- 
trary to  such  covenant  of  Griffith  by  him  made  with  King  the 
J.  deceased;  and  so  the  plaintiff  averred  that  Griffith  in  his  life- 
time, and  the  defendants  as  his  executors  since  his  death,  had 
not,  although  requested,  kept  the  covenant  so  made  by  Griffith 
with  ISng  the  deceased,  in  his  lifetime,  but  had  broken  the 
same  to  the  plaintiff's  damage  of  lOOOI.    The  defendants 
pleaded  first,  non  est  factum;  secondly,  that  Jiang  the  deceased, 
in  his  lifetime  did  not  request  Griffith  that  he  and  Mary  his 
wife  would  levy  a  fine  to  pass  the  estate  of  Mary  to  King  the 
deceased,  his  heirs  and  assigns ;  and  thirdly,  (relying  on  the 
circumstance  that  the  plaintiff  in  alleging  his  breach  had  not 
averred  any  tender  by  the  deceased  of  a  writ  of  dedimns  po^ 
testatem  to  take  the  acknowledgment  of  the  fine  at  the  house 
of  Griffith,)  that  Griffith  and  Mary  his  wife,  for  levying  the 
supposed  fine  in  the  declaration  mentioned,  and  which  it  was 
thereby  supposed  Griffith  was  requested  to  \e\y  with  Mary 
his  wife,  to  pas^  the  estate  of  Mai-y  to  King  the  deceased, 
liis  heirs  and  assigns,  would  have  been  compelled  and  com-       [  4<2i  ] 
pellable  to  go  and  travel  from  their  place  of  abode  and  dwel- 
ling to  His  Majesty's  Court  of  Common  Pleas  at  Westminster. 

The 
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1814.        The  plaintiff,  as  to  the  first  and  second  pleos^  joined  iasae, 

~  aisd  ad  to  the  last  plea,  protesting  against  its  sufficiency, 

^v.°        replied,  that  Griffith  and  wife  for  levying  the  fine   in  the 

JoN£s.  declaration  mentioned,  would  not  have  been  conipelled  or 
compellable  to  go  and  travel  from  their  place  of  abode  and 
dwelling.  The  defendants,  in  their  rejoinder,  joined  issite  on 
the  replication  to  the  last  plea. 

Ui)on  the  trial  of  this  cause  at  the  Buckingham  spring 
assizes  1813,  before  Marshall  Seijt.,  the  fiu^ts  appear^  to 
be,  that  Mary  Deaclej  in  \7^y  being  seised  in  fee  simjple  in 
possession  of  the  premises  in  question,  by  lease  and  release  of 
24th  and  25th  of  October  \7&7f  mortgaged  the  saihe  to  J.  Warge 
for  3001.  In  1793  she  intermarried  with  tl.  'ttnffUL  By 
lease  and  release  mentioned  in  the  pleadings,  the  premises 
were  conveyed  as  therein  stated.  £uig  died  in  i797»  ^^  ^^ 
Plaintiff  as  the  heir  at  law  of  his  deceased  father,  'fhdiEiderdlrtli 
received  the  rents  and  profits.  R.  Griffith  died  In  1804^ 
leaving  the  Defendants  his  executors.  Mary  Grr{/^)l'suMVed 
^er  husband,  and  died  in  May  1805,  after  haVlng  duly  in'dcieiind 
published  her  last  will  so  as  to  pass  real  estates^  bi^Mfng  d&tfe 
the  third  of  February  1805,  and  she  thereby  devi»£d  bA  bdr 
real  estates  to  Isaac  Johnson  upon  the  trust  ^h^ilein  meiitfoted. 
In  December  1805  /.  Johnson  filed  his  bill  againlst  the  ^fedntiff, 
praying  to  be  let  into  possession  of  tbe  premises  Undi^  Ikbe 
will  of  Mary  Griffith,  and  for  an  account  of  the  rents  ttttill  pt(itss 
received  by  Shjgy  and  that  be  should  be  dteVee^  to  cAilvey 
the  same  to  /.  Johnson  oh  payment  by  hini  of  wlmC  "knight 
remain  due  of  the  3001.,  after  accounting  for  the  i^iits  and    ^ 

[^  423  ]      jprofits.    By  tiie  decree  made,  the  Plaintiff  waft  dfr^cOied  to  m 
reconvey  the  premises  to  Johnson,  upon  being  paid  tbe  906{. .. 

and  accounting  for  the  rents  and  profits,  and  which  recon 

veyance  was  acfcordingly  e^t^uted.    As  to  the  demand  dt^* 
further  assurance,  it  was  pr6ved  tliat  the  conveyance  havlbg^ 
been    originally  executed   and  the   mon^y  paid,  tinddt  air  m 
^  assertion  of  Griffith  that  the  mortgage  in  fee  rendered  a  fin^» 

unnecessary;   the  Plaintiff  had,  a  few  months  afterwards-s5 
taken  further  opinions,  which  stated  the  nece^icy  ot Tiavlh^  is^ 
fine  levied,  and  Griffith,  upon  this  being  coinmimicated  to  him  itf:i 
undertook  to  do  it  at  his  own  expence.    His  wife  tras  the 
living:    there    were  various  communications   between    thm 
parties  for  about  18  months,  during  which  Griffith  gave  th» 
(lccra.scd  King  to  underjjtand  that  the  fine  >vas  going  ou.    I  1 
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rat  nerer,  however^  perfected.  The  Jury  found  a  verdict  for  ^P^*^' 
the  Plaintiff  for  0651.,  consi^iog  of  865L,  so  mucii  of  tlie  j^^^^ 
purchase-money  as  the  Plaintiff  liad  not  been  repaid  as  assignee  v. 

>f  the  mortgi^  under  the  decree,  and  lOOL  for  interest.  Jones. 

Bh$$ei  Seijt.,  in  Easter  term  ISIS^  moved  first  in  arrest  of 
iud^ent,  citing  Co.  Dig.  Covenant^  B.  2.  B.  3.,  upon  the 
pound  that  the  breach  having  been  in  the  lifetime  of  the 
meestoTy  the  damages  belonged^  not  to  the  heir,  but  to  the 
sSneotor ;  secondly,  that  if  the  judgment  should  not  be 
tfUBsted,  the  damages  mig^t  be  reduced  by  taking  off  the 
HML  which  the  jury  had  giveu  for  interest,  for  that  it  was 
tte  PlaliiCiff's  own  laches  that  he  did  not  sue  iustwatly  on  the 
srictSoo^  and  in  that  case  no  interest  would  have  accrued. 
[fpon  the  last  point,  die  Ck>urt  observed,  that  the  Plaintiff  was 
amUod  Upon  ibis  same  declaration  to  recover  damages  for 
d  Ae-  tfane  passed,  during  which  he  had  been  kept  out  of 
te  iKMCssion  of  the  estate,  and^  therefore,  as  he  would  be 
Mtttted  to  ail  equivaleht  or  greater  sum  under  another  name, 
it#ould  be  useless  t6  gitmt  a  rule  upon  that  ground^  but  they  [  4^3  ] 
putitfed  a  nde  mri  to  arrest  the  judgment. 

'8Mm  Seijt.  now  shewed  cause  against  this  rule.  He  relied 
da  Ihree  points;  first,  that  this  was  a  covenant  with  the 
flMdiaser  and  Us  heirs :  secondly^  ^hat  it  ran  with  the  land : 
mt,  AMly,  that  no  actual  damage  had  been  sustained  until 
Me  HidSoa^  which  Ivas  after  the  death  of  the  ancestor ;  there- 
ktt  <he  YUdndff,  as  hdr,  was  the  proper  person  to  sue  for  this 
Nfteeh.  FiUch.  N^.  34a  A  covenant  to  levy  a  fine  of  land 
ft  il  Mai  eovettfemit,  341.  '^If  a  man  make  a  covenant  by  deed 
D  aHotiwyt  and  his  heirs,  to  ei^eoff  him  and  his  heirs  of  the 
Htoflef  tyf  D.,  ftc.,  now  if  he  uill  not  do  it^  and  he  to  whom 
ifcl  «orettant  is  made  dieth,  his  heirs  shall  have  a  writ  of 
NPfeliaiit  upon  that  deed;  and  also  his  assigns  shall  have  awrit  of 
MRPoatit,  where  the  covatiant  is  made  to  him  and  his  assigns."' 
Phb  laitends  a  request  and  refusal  in  the  life  of  the  ancestor. 
So,  the  eovenant  inures  to  the  assignee  of  the  estates.  Middle^ 
mre  V.  OooddU,  Cro.  Car.  603.  It  is  not  necessaiy  to  shew 
ttuR  the  executor  could  not  nuuntain  this  action,  it  is  enough 
Isdiewthat  the  heir  can ;  there  may  be  cases  wherein  the 
idloii  may  be  brought  by  either,  although  both  could  not 
tecover  double  damages  for  the  sUme  breach.  In  Lucy  v. 
Iram^fon,  i  Vent.  175.,  S.  C.  2  Lev.  26,  the  Couit  held  that 
theexeeutor  might  maintain  an  action  upon  a  breach  in  the 

tiui» 
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1814.        time  of  his  testator,  but  they  by-  no  means  decided  that  the 

~  heir  could  not.     In  that  case  it  was  of  necessity  that  the 

^  executor  should  sue,  for  the  eviction  was  entire  in  the  time 

Jones.  of  the  ancestor;  there  was  no  heir  to  the  estate,  for  there 
was  no  seisin  of  the  ancestor  at  the  time  of  his  decease. 
Vin.  Jb.  Covmianty  H.  pi.  b.  notey  cites  Palm.  5S8.,.  and  the 
case  of  Wotton  v.  Cooky  Dyefy  387*  b.  and  is  applicable,  here, 

[  494  ]  *^  that  the  intent  of  the  covenant  is  to  have  the  estate  conveyed 
to  the  heir,  which  covenant,  had  it  been  performed,  the  heir 
would  have  advantage  of,  whatever  by  die  performance  of  the 
covenant  would  have  accrued,  and  by  the  same  reason  he 
shall  have  the  damages  which  accrue  by  the  non-p«rfoniu|Dce 
thereof;''  for  although  in  that  case  the  breach  was, not  in 
the  time  of  the  heir,  yet  in  the  present  case,  if  the  fine  bad 
been  levied  in  the  time  of  the  ancestor,  the  heir,  the  Plaintiff, 
would  now  have  been  enjoying  the  benefit  of  it ;  and  Aere- 
fore  by  parity  of  reasoning,  he  ought  to  be  able  to  maintiuu 
an  action  for  the  loss  of  that  benefit :  thirdly,  there,  was  no 
divesting  of  the  estate  of  the  ancestor  in  the  present  case.  No 
evil  accrued  by  reason  of  the  breach  to  the  ancestor  in  bis  life- 
time. If  the  whole  damages  that  could  accrue  by  reason  or 
the  breach  had  resulted  in  his  time,  they  would  have  resulted 
to  the  ancestor,  and  would  have  survived  to  his  exccnlor^ 
but  upon  the  refusal  of  the  covenantor  to  levy  the  fine^  mm 
consicAat  that  the  covenantee  and  his  heirs  would  be  in 
any  respect  dkturbed  in  consequence  of  the  refusal  lo  levy  a 
fine.  At  all  events,  the  damage,  if  it  in  part  accrued .  in  the 
life  of  the  ancestor,  in  part  also  accrued  in  the  time  of  t|ie 
heir:  the  substantial  breach  was  in  the  time  of  the  heir, 
there  was  no  positive  refusal  in  the  life  of.  the  ancestor  to 
levy  a  fine,  and  there  was  abundant  time  after  the  death  of  the 
ancestor  for  the  fine  to  have  been  levied  in  the  time  of  the 
heir  before  the  eviction,  and  in  the  wife's  lifetime.  The  nq;o- 
ciation  was  still  pending.  This,  therefore,  was  a  continued 
or  renewed  demand  by  the  heir,  and  a  continued  breach  in 
his  time ;  for  the  devisee  had  no  estate  as  long  as  the  wife  lived, 
and  it  was  bis  estate  that  wrought  the  damage;  and  it  was 
first  wrought  to  the  heir,  who  may  therefore  sustain  thia  action. 

[  4*25  ]  Shepherd  and  Bhsset  Seijts.,  contr^,  agreed  that  this  was  a 

real  covenant,  and  that  it  ran  with  the  land,  but  the  plaintiff's 
counsel  had  overlooked  the  distinction  between  a  covenant 
broken  and  a  covenant  not  broken.    A  continuiog  .covenant,  ^ 

tbougL^' 
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though  brokeo,  in  some  sense  runs  with  the  land ;  but  the        ^.^^^- 
breach  of  the  covenant  committed  in  the  life  of  the  ancestor,       "kingT 
does  not  descend  to  the  heir.    Co.  D^.  Condition.  H.  p.  97«>  he  «. 

who  covenants  for  further  assurance  is  bound  to  do  all  acts       Jones. 
toHeg  ^ptoties  he  is  required.    Therefore  the. objection  does  not 
interfere  with  the  plaintifTs  position,  that  the  covenant  with 
the  heirs  of  John  ESng  enures  to  the  heirs  of  John  King ;  it 
does  not  so  enure  to  the  heir,  but  that  the  covenantee  only 
shall  have  the  advantage  of  the  covenant  broken  in  his  time, 
and  the  heir  of  the  covenantee  diall  have  the  benefit  of  the 
same  covenant  broken  in  his  time.      John  Kit^  the  heir 
might  have  made  as  many  requests  for  further,  assurance  as  he 
pleased,,  and  if  those  requests  were  not,  complied  with,  he 
might  have  sued  on  the  refiisal  as  a  breach.    The  plaintiff^ 
therefore,  has  to  complain  only  of  himself,  that  being  in  posses- 
sion of  the  estate  under  an  insecure  title,  firom  1797  to  1.804, 
he  did  not  think  fit  to  place  himself  in  such  a  condition  as  to 
render  this  covenant  available  to  him.    If  he  had  requested, 
and  had  been  refiised,  he  might  either  have  sued  immediatdy, 
or  have,  waited  until  by  reason  of  an  eviction  he  could  have 
recovered  at  once  damages  for.  all  the  loss  he  could   ever 
thereby  sustain.    The  argument  for  the  plaintiff  is  this,  that 
the  damages  not  having  accrued  by  eviction  in  the  an* 
cestor's  life,  he  could  not  himself  have  sued,  and  that  the 
breach  was  not  completed  but  by  the  eviction  of  the  heir. 
The  eviction  is  not  the  breach,  but  is  only  the  cpnsequence 
of  the  breach.    In  the  case  cited  of  a  covenant  to  enfeoff,  no 
part  of  the  performance  depends  on  a  previous  act  of  the 
covenantee,  as  in  the  case  of  a  covenant  for  fiirther  assurance      [  436  ] 
OQ  request.   That  authority,  therefore,  is.  not  applicable.   This 
covenant  is  not  exactly  similar  to  any  other  real  covenant.    In 
the  case  of  a  covenant  for  quiet  enjoyment,  there  is  no  breach 
tin  eviction :  there  eviction  constitutes  the  breach.    ShepK 
Touchtt.  170.    But  where  ther^  is  a  covenant  that  the  relessor 
has  a  title  to  convey,  the  covenant  is  broken,  as  soon  as  the 
deed  is  sealed  and  delivered,  if  the.  relessor  has  not  a  title ;  and 
whoever  first  discovers  the  defect,  whether  ancestor  or  heir, 
may  sue.   There  is  a  perpetual  repetition  of  the  breach.  These 
covenants  all  have  their  own  separate  rules  therefore  to  govern 
them.    In  the  case  of  Lucy  v.  Lemngton,  both  breach  and 
damages  were  complete  in  the  time  of  the  ancestor,  for  the 
ancestor  was  evicted  in  his  life.    There  it  was  held  that  the 

executor 


496  GA^^  fN  EAftllCR  TERM 

Idl4.       esr^tiltof  could  sM^  liid  that  the  heir  could  ocH  met  for  there 
^.  wiM  tn  ttadi  *o  heir  to  the  etotey  mod  coase^entl^  nove  who 

^  cMid  sustaki  an  action  for  damages*    As  ta  tills  case  b(  Wbikm 

JbT^^B.  V.  Cb^>  it  IB  Trolly  irrelevant.  The  pleadifigi  are  finind  'm 
Betkloe  ^  Dai.  ittS.  ^  Xfk  Anders.  63*  DyerS.  37&.  Co- 
venMit  between  tbreiB  parcenera^  that  the  surnVor  should 
confirm  th<^  thUd  part  of  premises  which  thejr  had  Jouitly 
purchb^ied>  t6  the  heil*  (^  dach  of  those  who  ^ed  t  Aat  eo- 
venMt  Wad>  bf  iccMH^  Amt  the  benefit  of  the  heit  only^  llnd 
tb  opet^tt  didy  fit) A  ^  deiith  of  the  ancei^toi'i  It  b  Kadiik- 
^tilbte  thit  «Sbe  hi^  and  this  attestor  canliot  both  recover  lor 
tftte  lftni«  imiich.  'l%e  casie^  therefoi^  is  aitfwered^  hy  taking 
Whelher  thi^  anwtlbr  tM^uM^  by  any  possible  toeani^  havte  sued 
eh  lidH  em^enaiitl  Ibr  if  h^  ttodld^  the  heu*  could  Hot. 
[MgHn^flM  C.  J.  fil  the  prasMBht  icase  the  anceslxw  fllight  hav^ 
flCied^  no  dobl^t^  (sttd  codid  hliV«  recovered  the  whole  Vdiie  of 
the  6st«i«e^  ff  the  odi^  W^iild  nbt  have  cohveyiid:  at  thik  time 
olr  day  Ih^ife  iolrii^  ha^e  %elA  M  dUBcuhy  upon  ibil  pdiiiC 
[  4^7  ]  ^^  ^'^'^^  ^  ^M^tloil  )ifai  hothing  to  do  with  the  btehcK  ^  it 
&  Ihe  i^iise<^leliM  biT  the  hfiMkt.  Heath  J.  It  is  only  a  cbn- 
ii^entiid  aatthg|M  th^  llnteltor  might  bave  sned  opra  his 
re^ileiinttad  t^VWtsal  tn  Ikid  fife,  and  upon  hii  dcseaae  Ihb 
heii*  ttSl^ht  liKV«  t^iineiVM,  •and  upon  xeAtial  ought  imre  aucd^ 
but  the  Alfiiia^  fdir  like  refiiM  of  )he  velertor  ilpsta  tibe 
rifeijpttesi  <df  th«  liiMSlor>  %i»tited  ta  tike  exeeoion»  add  not 

HAarto  J.  iMi  tbift  day  delhta«d  llie  jodgmtet  of  the  Court. 

TIA  it  &  ilMlMsfi  Ih  llAmt  <lf  judgnicnt.  T1&  ^ 
to  kav^  beM  bMSj^hl  by  1^  ij^ksintiff  to  heir  bf  has  laHier, 
ligainM;  the  4ekMaat,  as  enediHor  of  Sidurd  Gr^th^  ^pon 
the  ^<IVeiitont  of  %he  flSBtaixHr)  tfnd  the  pteadings  disclose  these 
fiK^t» ;  by  letfd^  and'irdease  of  the  6th4nid  7th  of  OcttAet  17M> 
T.  ff&tge^  ahd  Gtiffkh  and  Ms  wife  conveyed  certain  premifites 
t6  J.  KS^-,  aad  G^ffUh  c^VMunted  with  J.  King  that  he  and 
JUhtnj  his  W9fe  W^Mdd  ^do  all  Reasonable  atis  fot  the  Airther 
cott'^^eyan^e  of  th6  pt«mfises.  The  pleadings  forther  disclose* 
tiiat  tiie^  Wte  It  teqttetft  made  by  John  King  the  ancestoTt  to 
Gr^ffiih,  to  levy  a  fine :  that  «o  fine  was  levied :  that  J.  King 
the  ancestor  died;  and  the  ))remises  descended  to  the  plain- 
tiff as  the  heir  of  John  King,  and  that  tiie  plaintiff  has  since 
been  evicted:  and  the  question  is,  whether  the  plaintiff  can 

sustain 
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sustain  this  action.    It  was  admitted  that  tliis  is  a  covenant       ldl4. 
which  runs  with  the  land.    Under  tiiis  covenant  the  heir 
might  call' for  further  assurances^  even  to  levy  a  fine :  he  cer- 
tainly might  have  called  for  the  removal  of  a  judgment,  or 
other  incumbrances.    It  appears  thifit  John  King  the  ancestor, 
was  a  willing  purchaser:  he  paid  his  purchase-money,  relying 
on  the  vendor's  covenant :  he  tequii-cd  hiitt  to  pi^tlbrm  it,  but 
gave  him  time,  and  did  tkot  -exit  him  inslantaheolisly  for  his      f  4^  1 
neglect,  but  waited  for  the  ev^tiit.    It  Was  ^ise  so  to  d<>,  iititll 
the  ultimate  daiiiage  was  sustdn^d;  for  oti^eihvii^  h^  (H>tild 
'act  have  recovered  th^  ^hote  value :  tb6  ultimilte  dlEUnag^e, 
ttieD,  hot  having  Mto  isudtajh^  Ih  the  time  ojf  the  Attt^tbf,  dib 
'ac^dh  i^maiiied  to  the  heir,  (who  tepresenfe  th6  atkce&ttor  th 
lr^p!e6t'6f  hihd,  as  the  e^eeutbr  dods  in  tiespect  of  tienOiUdity,) 
Vtk  pr^tev^ce  to  \3ak  ei&tntMr.  tlese  atte  thts  priA(ApleB  oif  ^ 
citife :  ho\*  krt  the  AttthoKti^  ?  Ithe'fe  a^  fetv  Ad  autfaOiMc^ 
^Mltiy  in  ^ibt,  but  thidlis  k  6nfe  t^eht  d^  that  lis  Vfoe6tly 
a)ipBcMte.    thig  oU  auihortlUa^  ate,  ttiilierhm  K  H.  Wfii  'of 
Vovenant,  p.  84l  .6.    ''  If  a  takan  lAake  a  covetoftAt  by  dedl  tb 
aho^er^  Voi^  bis  heirs,  tb  inibolt  him  aii'<l  hts  heirs  o^  the 
manor  of  A.  Kc.  tab w,  if  h^  Will  nbt  do  it,  tttad  ht  to  w^bib  the 
covenant  is  made  dieth,  his  hellr  iihM,  h&V6  k  writ  ojf  ooV^Aant 
upon  ibait  deed:''  he  'cit»  tiie  tAe  ol  Sir  jihiiuAiy  XJbok, 
Dy.^.i  also  repbiied  tti  Jui^^.  ^.    \tlwe  Ufa  iLordieMt) 
read  the  case.]  Hie  V^^ht  de6i§ibn  16  ttlat  bf  iiMdh  v.  Ncttte, 
last  ^tei'  term,  1  l^dut^  if  !Sdh)iftt,  835.  \rhef eln  the  Cburt  of 
King's  ]ftench  held  that  the  eM^ctitot  6btlld  not  recover  upon  a 
breach  ot  the  defendant's  coveifotit  with  the  t^tator,  tih^t'h^, 
the  defehdtot,  had  a  gbod  title  to  toUVey,  the  testator  batih£r 
sustained  ho  ditmage  tti  hf s  rifbtime ;  thei^on^  it  ifollbi^  thtit 
the  heir  might  so  recovet.  The  Court  there  fcAlotv  tlie  Ab^iitiim; 
of  Lucy  V.  Lemr^ton,  and  they  advert  to  the  circumstance  l^vMch 
fcCfiers  that  caise  from  this,  that  there  the  ultimate  damage  was 
custiuned  in  the  time  of  the  ancestor,  and  therefore  the  land  did 
not  descend  to  the  heir;  consequently  the  covenant,  which 
runs  with  the  land,  did  not  descend  to  the  heir.    The  conse- 
quence is>  that  this  judgment  ought  not  to  be  arrested,  and 
that  the  nile  must  be  discharged. 

Rule  discharged. 
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jifrU  28.  GraVSS  V.  EaDBS. 

Apiaintiffcom-  J^AUGHAN  Seij.  had  obtained  a  rule  msi  to  set  aside  an 
S^Twiuf  the  execution  for  irregularity,  upon  the  ground  that  the  judg- 
defoadant,  and  ment  had  already  been  satisfied. 

discbarmur  ti^ 

exccutioowiUi-  Shepherd,  Solicitor-General,  shewed  cause,  upon  the  ground 
^J^i^JIJ^^  that  the  plaintiff  had  discharged  a  former  execution  which  had 
Dejr**  costs,  the  been  issued,  upon  payment  of  a  certain  sum  to  himseli^  but 
permit  the  mt-  without  receiving  or  securing  the  costs  to  his  attorney ;  and 
^m^a^on  to  ^^  therefore  contended  that  the  attorney  was  justified  in  the 
sneontanother  course,  which,  after  demand  of  the  costs  fix)m  the  defendant 
S»  costt!  ^'  ^^^  refusal,  he  had  taken,  namdy,  in  suing  out,  without  any 
In  such  a      cons^t  of  or  communication  with  the  plaintiff,  another  execu- 

case  the  attor*  *  „^^ 

ney  ought  to  tion  for  the  amount  of  his  costs  only.  The  Solicitor-General 
Smrt^lhe  <^ntended  that  this  was  a  case  of  collusion  between  the  two 
first  instance,    principals  to  wrong  the  plaintiff's  attorney,  and  he  cited  Welsh 

y.  Hole,  1  Doug.  238.  and  Read  v.  Dupper,  6  T.  R.  361. 
Vdughan  supported  his  rule. 

GiBBsC.J.  In  this  case  there  has  been  one  execution 
against  the  defendant  i  that  execution  is  got  rid  of  by  a  com- 
promise between  the  plaintiff  in  person,  and  the  defendant. 
The  plaintiff's  attorney,  against  his  client's  consent,  takes  out 
another  execution.  This  is  a  very  strong  measure :  he  carves 
for  himself.  Ought  he  not,  as  in  that  case  of  fVelsh  v.  Hole, 
to  have  come  to  the  Court  in  the  first  instance,  and  liave 
taken  out  a  rule  to  shew  cause  why  the  defendant  should  not 

f  430  1      P^^  ^^  ^^^  ^^^  ^    ^^^  ^^  must  be  absolute  to  set  aside 
the  execution,  but  no  action  ought  to  be  brought. 

Rule  absolute. 
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Foley  v.  Moline.  ^^j  ^ 

JQEST  Seij.  m6vcd  to  set  aside  the  verdict  which  had  been  '  '* "  not  ne- 
found  for  the  plaintiff  at  the  last  sittings  at  Guildhall,  before  ^^^|^  to°^~ 
Gibbs  C.  J.,  upon  a  policy  of  insurance,  upon  the  ground  that  ^^"JJ^J^' 
at  the  time  when  the  owner's  agent,  who  lived  at  Weymouth,  and  time  of  a 
wrote  instructions  to  the  broker  in  London  to  effect  the  policy,  jSewrSro^ 
the  agent  was  apprised  that  the  ship  had  actually  sailed  on  her  fteDcet  reiidcr 
voyage  from  Youghall  to  fVeymouih,  but  did  not  communicate  the  probability 
that  fact  to  the  broker,  and  consequently  it  was  not  made  ^^'^••'•ty. 
known  to  the  underwriter;  and  he  insisted  that  the  time  of  a 
ship's  sailing,  if  known  to  the  assured,  was  a  feet  material  to  be 
communicated  to  the  underwriters. 

Hie  Court  unanimously  agreed  that  there  was  no  pretence 
for  tlie  proposition,  as  a  general  rule,  that  it  was  necessary  to 
communicate  to  the  underwriters  whether  the  vessel,  on  which 
an  insurance  was  proposed,  had  sailed  or  not  (a).  There 
night  be  circumstances  that  would  render  that  &ct  highly 
xnaterial,  as  if  the  ship  were  a  missing  ship,  or  out  of  time ; 
t)ut  this  being  a  case  in  which  there  was  no  such  ingredient, 

nhey 

Refused  the  rule. 

fa)  See  Fort  v.  Lee,  ante,  iii.  381. 


ToMKiNs  and  Others  v.  Willshbar.  [  ^^^  3 

j4pnl  29, 

THIS  was  an  action  for  money  had  and  received,  and  on  an     AsswmpHt 
account  stated:  it  was  tried  before  Bxchards^,  at  the  will  lie  for  the 
Sn$$ex  spring  assizes  1814,  when  the  defendant  objected  that  the  account  °not- 
action  could  not  be  maintained  under  the  circumstances  of  the  ]l[i^ia"«Ainp 

the  Items  ou 

case.    The  learned  Baron  reserved  the  point,  but  wished  the  each  side  may 
case  to  go  to  the  jury,  who  accordingly  found  a  verdict  for  ^  ^^^^^^* 
the  plaintiffs.    The  action  was  brought  to  recover  the  balance 
of  a  banking  account,  which  had  run  from  1800  to  1806.    In 

1808 
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le  price  of  one  parcel  of  tl^e  FVUkg:  V9b$n  tk^j  were  then        1894. 

,    or  to  recover  one  sum  aittipg^  and  the  foUowiof  ifondfty 

why  not  for  two^  and  why  morning  he  oould  not  9aj  that 

>r  twenty  ?    Although  the  the  action  would  pot  lie.    P^  Wi^i^wKktu 

its   which  the  plaintiff  so  Seijt  and  Q\ff9rd„  for  the  pUiin- 

tly  pleased  the  Court  to  try^  ti£&  at  length  succeeded  in  per- 

Bot  be  examined  between  suading  him  to  refrr. 


[NS 
9. 


^smmBsgsassaBsmsfamsssm^ps^s^ 


[  •433  ] 

*  Gibson  v.  Sbrticb.  Apni2^. 

lis  was  an  acdon  upon  a  poUi^  of  insnnu^ei^  effe^t^d  ^iJhOTi?^ 
upon  the  Asnerican  ship  Wa$lmffimi^  at  and  £rom  tbe  powder,  which 
\  river  on  the  coast  of  .^^rka  to  Cftorlettaim.    The  MU«e  bondtoSipioy 
ried  at  QuiOdhall  at  t^e  sittings  after  ffilory  t«irm  18H>  j^^^^^^ 
I  GiUs  C.  J.,  when  i%  appeared  tiiat  at  the  tim  wbw  ^4frU!»^  in 
sUcy  was  effected  the  Woihrngtou  mod  an  iBi«fiA  vessel  P^^f^^m 
1  the  Ctoydon^  were  both  in  the  port  of  Xio^rpooL    T^e  made  in  Eng» 
<m  took  on  board  a  cargo  of  gimpowder  and  ^rm^  wd  ^^^^^^ 
\  fliie  sailed  her  owners  had  given,  %o  the  officers  of  the  ^^>^  ^J^J^^ 

**  _  coast  oLv^'iafy 

ns  at  LkoeffQciy  security  m  treble  the  ^^alue  of  the  anus  to  a  neutral 


unpowder  exported,  that- the  sanie  slumld  be  expended  bo!2|^dfor 
de  on  the  coast  of  4firica,  wfaickis  req\|tred by  ^ Bta-  Chariestownt 
29G.2.  C.16.  s.l,2,3,Bnd4,  and  33  G.9.  e.%s.i,  "j^nh^ 
9d  with  a  proclamation  of  his  mqes^  of  llth  JMisqf  1803.  ^^JJ^!^J^|]Jf* 
>ojfdon  and  Wcuhingtan  sailed  from  Utoevfool;  but  he-  decediiiesai, 
ley  sailed  it  was  agreed  between  their  respective  ewnerp,  ^tw^U^ 
be  Gmfdcm  should  malce  over  a  part  of  the  gmpowder 
miB  to  the  WQMhvugimj  onthe^oastof  4^0^  omoeiving 
uld  still  make   a  part  of  the  .cargo  of  tlie  Ooydoa. 
C.  J.  thought  that  the  agreement  between  the  owners  of 
'oydon  and  IFashmgionj  that  the  Croydon,  should  deliver 

iVashington,  on  the  coast  o£4f'^ica,  arms  and  gunpowder 
i  she  had  legally  taken  on  board  for  trafficking  on  that 

was  illegal;  that  it  was  in  effect  an  illegal  ^portation 
e  Woihington,  which  bad  given  no  security  that  they 
1  be  trafficked  with  on  that  coast,  llie  effect  was,  that 
tmericans  did,  by  this  contrivance,  get  arms  from  this 
ry.  If  such  an  agreement  could  take  effect  on  the  coast 
ica,  so  might      at  the  mouth  of  the  river  Thames,  and 

the 
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the  consequence  wotild  be^  that  an  American  would  get  a  foil 
loading  of  arms  and  gunpowder  at  the  mouth  of  the  river^  and 
go  off  insured  by  EngUsh  underwriters.  And  under  his  Lord- 
ship's direction  the  plaintiff  was  nonsuited. 

Best  Serjt.  in  this  term  moved  to  set  aside  the  nonsuit,  and 
have  a  new  trial.   The  act  33  6.  3.  c.  2.  s.  4.  inflicts  a  specific 
punishment,  that  the  ship  shall  be  liable  to  forfeiture  in  w^ch 
the  arms  and  powder  are  illegally  exported :  that  must  ne- 
cessarily mean  the  British  vessel  in  which  the  goods  leave 
this  country.    The  Croydon  only  is  subject  to  that  penalty; 
the  act  does  not  say  two  ships  shall  be  forfeited,  but  one. 
The  Washington  had  not  offended ;  she  was  out  of  the  juris- 
diction of  EngUsh  law,  when  she  took  these  goods  on  board. 
Supposing  that  the  agreement  entered  into,  when  she  look 
these  goods  on  board,  was  illegal,  the  act  does  not  subject  to 
forfeiture  the  ship  whose  owner  enters  into  an  illegal  agree- 
ment, but  the  ship  which  actually  carries  out  the  gunpowder. 
It  may  be  inferred,  that  the  party  which  the  legislature  sub- 
jects to  the  punishment,  is  the  party  whose  act  is  meant  to  be 
prohibited;  there  is  only  one  ship  therefore  guilty,  tIz.  that 
which  carries  the  gunpowder  to  the  coast  of  JJrica.    The  of- 
fence is  carrying  the  prohibited  articles  from  England^ '  not 
taking  them  on  board  on  the  coast  of  4/Hca,  and  the  insuraace 
is  at  and  from  the  Congo  river.    The  fVashington  had  commit- 
ted no  offence,  in  taking  goods  from  a  ship  which  had  com- 
mitted an  offence. 

GiBBS  C.  J.  The  assured  is  carrying  into  effect  the  illegal 
act  agreed  on  in  this  country.  I  have  thought  a  great  deal 
upon  this  case  since  I  decided  it,  and  I  cannot  raise  to  myself 
a  doubt  about  the  question.  In  all  revenue  matters,  if  a 
foreigner,  resident  in  a  foreign  country,  aids  to  pack  the  goods 
for  smuggling,  he  cannot  recover  the  price  of  them  here, 

Hbath  J.    The  direction  is  right. 

Chambrb  J.    It  is  a  fraudulent  transaction. 

Dallas  J.  A  fraudident  agreement  is  entered  into  in  this 
country  between  the  owners  of  the  two  ships,  and  it  is  carried 
into  effect  in  Jfrica. 

Rule  refused. 
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Andrew  and  Another  v.  Moorhouse.  ^jniiao. 

THE  Pliuntif&  declared  on  a  contract  that  in  consideration  1^«  term 
that  the  plaintiffs  would  receive  on  board  their  ship  the  monparlaac™' 
Queen  Charlotte,  then  in  the  port  of  Lcmdon.  and  bound  on  a  *«  ambiffuous, 

*  aud  may  be  so 

voyage  to  the  Cape  of  Good  Hope,  42  casks  of  wine  to  be  car-  applied  as  to 
ricd  from  London  to  the  Cape,  the  defendant  undertook  to  pay  monVto"^*'^ 
them  after  the  rate  of  51.  por  ton  for  the  casks^  on  delivery  to  paid  at  all 
the  defendant  of  proper  bills  of  lading  of  the  casks  on  board  thetakmgof 
the  ship,  and  averred  the  receiving  of  the  casks  on  board,  to  f^ij?,^  . 
the  admeasurement  of  20  tons,  and  tlie  delivery  by  the  plain-  carried  on  a 
tifls  of  proper  bills  of  lading,  and  that  the  vessel  with  the  of  Sfcx^*" 
goods  isailed  on  the  voyage.    The  second  count  averred  the  latiou  of  eam- 
«ondideration  to  be  taking  tlie  goods  on  board  in  the  port  of  upon  t^  con- 
ijondcn,  and  a  promise  to  pay  on  request;    the  third  count  Jj,°^y3^g^ 
stated  the  conskleration  to  be  the  taking  on  board  and  de«  rivaL 
livery  ef  a  bill  of  lading.    There  were  also  counts  for  work 
aud  labour  and  the  money  counts*    The  cause  was  tried  at 
i3mldhaU  at  the  sittings  after  Hibiry  term  1814,  before  Gibbs 
C  J.    The  bill  of  lading  contained  the  words,  "  freight  for      [  436  J 
tiie  said  goods  being  paid."    The  broker  who  freighted  the 
sbip^  stated  that  the  contract  for  the  conveyance  of  the  goods 
was  verbal :  the  broker  told  the  defendant  that  the  price  of 
tfae  freight  of  goods  upon  a  voyage  from  London  to  the  Cape 
was  52.  paid  in  London,  or  7^*  paid  at  the  Cape:  the  plaintiff 
preferred  the  contract  at  51.  per  ton.    Soon  after  the  vessel 
iad  sailed,  the  broker  called  on  the  defendant  for  payment : 
^h^  defendant  said  it  would  not  yet  be  due  for  some  months, 
^r  that  a  certain  period  of  credit  was  to  be  given.    The 
broker  replied,  that  that  credit  was  given  only  in  the  case  of 
'^rg'e  8um3,  and  this  was  a  small  sum ;  upon  which  the  defen- 
''^^lAnt  answered,  that  he  would  call  and  pay  it  on  the  following  • 
-^%fonday.   The  vessel  l)eing  lost  before  she  arrived  at  tlie  Cape, 
',  Serjt.  for  the  defendant,  contended  tliat  freight  had 
ever  been  earned,  and  thai  the  plaintiff  could  not  recover, 
at  the  meaning  of  the  contract  was,  that  the  lesser  sum  was 
M>  be  paid  in  London,  instead  of  the  greater  sum  being  paid  at  the 
,  ofily  on  account  of  the  difference  in  the  exchange  at  the 
Vol.  V.  H  h  two 
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1614.       two  places;  but  that  whetlier  any  money  was  to  be  paid  at  all, 

"  or  whether,  if  paid,  the  ship-owuer  should  be  entitled  to  retain 

^  it,  depended  on  the  contingency,  whether  the  ship  should 

MooEHovsB;  arrive  at  the  Cape,  and  make  delivery  of  the  goods;  for  that  if 

she  did  not,  no  freight  was  due.  The  plaintiSk  contended  that 
the  meaning  of  the  contract  was,  that  if  the  defendant  elected 
td  pay  the  lesser  sum,  the  money  was  to  be  paid  at  att  events 
whether  the  ship  arrived  or  not,  and  became  due  on  the  taking 
of  the  goods  on  board,  which  'was  the  full  consideration  for 
the  money.  Gibbs  C.  J.  left  it  to  the  jury  to  decide,  whether 
of  the  two  was  the  meaning  of  the  contract ;  and  the  jury 
found  a  verdict  for  the  plaintiffs,  his  Lordship  granting  per- 
mission to  the  defendant  to  move  to  enter  a  nonsuit. 
[  437  ]  Best  in  this  term  moved  for  a  rule,  upon  the  authority  of 

Mashiter  v.  Buller  and  Another^  1  Camb.  84.  If  this  money 
.  had  been  actually  paid,  it  could  now  be  recovered  back  agun, 
because  freight  had  never  been  earned.  There  was  no  evi- 
dence here  that  the  money  was  to  be  pakl  and  finally  retained, 
whether  the  owner  of  the  goods  should  obtain  any  reciprocal 
.  advantage  or  not;  it  is  only  said  the  money  was  to  be  paid  in 
advance.  The  52.  paid  in  London  was  worth  as  much  or  more 
than  the  71-  P^d  at  the  Cape  ;  the  difference  of  exchange  was 
as  much,  and  no  man  would  be  so  unjust  to  himself  as  to  pay 
his  money  ^vith  the  chance  of  obtaining  nothing  for  it.  Every 
principle  of  policy  and  justice  which  guided  the  okl  law  of 
freight,  oiight  to  prevent  the  contract  from  being  stretched 
beyond  its  fiiir  meaning. 

GiBBB  C.  J.  Nothing  turned  on  the  bill  of  ladings  the  terms 
of  which  would  equally  apply  to  eiAer  construction.    The 
case  was  this:  that  which  was  called. the  freight  was  to  be 
pmd  before  the  ship  set  out ;  but  the  party  was  n6t  by  using 
that  word  precluded  from  getting  at  the  true  meaning  of  bis 
contract.    The  ship  was  lost,  and,  consequently,  freight  was 
jiever  earned:  the  question  was,  whether,  the  goods  being    ^ 
laden,  the  money  was  to  be  paid  in  London  absolutely,  or  whe-  — 
•    ther  it  was  to  be  paid  only  In  case  tl>e  goods  arrived  at  the^^s 
Cape  qfGood  Hope.    The  counsel  for  the  defendant  does  nots-^ 
take  a  correct  view  of  the  facts :  he  supposes  them  not  to  b 
in  any  respeet  distinguishable  from  Mashiter  v.  BuUer.    If  ia 
were  so,  we  certainly  should  nut  dispose  of  the  case  withoua 
further  consideration :  but  it  is  distioguishabie  in  a  most  ma- 
terial point.    Mashiter  v.  Buller  tmticd  wholly  on  the  bill  o 


IN  THB  FirrY-PouRTH  YsAR  OF  GEORGE  IfL  49| 

lading.    In  Lord  EUenbarough's  view  of  the  case  of  MashUer       IA\A. 
V.  BuUeTy  the  money  did  not  become  a  debt  unless  the  goods     "'• 
were  delivered  :  it  would  be  too  absurd  to  put  on  that  contract         ^^^^ 
the  ^construction,  that  the  money  might  be  paid  this  day  in  Mookbouss. 
t/mdofi,  and  that  afterwards,  if  the  goods  did  not  arrive,  the    r  «43s  i 
plaiptilir  might  recover  it  back  again.    I  should  have  doubted 
on  those  words,  ^^  the  shippers  paying  freight  for  the  said  goods 
in  London  ;*'  but  Lord  EUenborough  thought  that  on  the  words 
<^  that  contract,  the  stipulation  only  changed  the  place  of 
payment;  that  the  meaning  was,  that  freight  should  be  paid^ 
strictly  so  called,  which  could  not  be  due  till  the  delivery  of 
the  goods  at  the  port  of  discharge.    There  was  no  indication 
there  of  an  intent  that  if  the  freight  were  not  earned,  the  DaK>- 
ney  might  not  be  recovered  back.    Here  is  an  indication  not 
only  of  the  place  where  it  was  to  be  paid,  but  also  of  the  time 
when  it  was  to  become  due,  which  was  not  the  case  there. 
The  broker  calls  for  the  money :  the  defendant  says,  you  call  » 

on  me  very  quickly;  it  will  not  yet  be  due  for  some  months. 
No^  says  the  broker,  that  credit  is  only  given  with  large  sums* 
Then,  says  the  defendant,  I  will  pay  it  on  Monday.  I  left  it  to 
the  jury  to  consider  whether  the  agreement  intended  merely 
to  change  the  place  where  the  freight  should  be  payable,  in 
case  any  freight  should  be  earned,  or  whether  in  heu  of  a  con- 
tract for  freight,  it  was  intended  that  this  sum  should  be  pay- 
fjble  in  all  events  after  shipping  the  goods ;  and  the  jury  found 
that  the  meaning  of  the  agreement  was,  that  the  money  should 
be  paid  at  all  events  upon  the  delivery  of  the  g^obds  on  board 
the  ship  here.  I  believe  they  were  very  much  guided  by  the 
construction  which  the  parties  themselves  had  put  on  the 
agreement  when  the  defendant  was  called  on  for  tlie  payment 
of  the  fi^ight ;  for  he  did  not  then  dispute  that  the  money  was  ^ 

due  as  a  debt,  but  only  the  length  of  credit.    In  Blakey  v. 
JXason,  2  Bos.  if  PuU.  321.  Lord  fUon,  on  demurrer,  held  that, 
liecause  the  ship  had  not  arrived,  freight  could  not  be  reco- 
xrered  on  a  declaration  for  '^  money  due  for  freight,"  but  said 
lie  should  have  had  no  difficulty  in  framing  a  declaration  that.    [  439  ] 
xvouM  enable  him  to  recover  on  a  contract  to  pay  the  freight 
^when  the  goods  were  put  on  board.    It  signifies  not  what 
name  is  given  to  the  money ;  the  defendant  is  mbled  by  the 
ambiguity  of  the  phrase  freight :  there  is  no  doubt  but  that  a 
man  may  agree  to  pay  money  on  the  delivery  of  the  goods  on 
"board  the  ship,  call  it  what  you  will.    The  question^  is,  what 

Hh2  was 
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1814.       was  the  contract  in  this  case.    The  jury  have  decided  it^  and 
.  I  cannot  quarrel  witli  their  verdict. 

Andrew         Hbath  J.    I  cannot  quarrel  with  the  verdict :  it  was  a 
MooRBOuss.  question  for  the  jury,  and  I  think  the  verdict  is  perfectly  right. 

CflAMBRB  J.  The  general  law  respecting  fireight  is  such  as 
it  has  been  stated ;  but  it  is  competent  for  the  parties  to  make 
their  own  contracts  for  themselves :  it  was  in  this  case  pecu- 
liarly the  province  of  the  jury  to  say  what  the  agreement  was ; 
the  case  was  very  properly  left  to  them ;  and  1  think  they  have 
found  a  right  verdict. 
Dallas  J.  concurred. 

Rule  refused. 


[  440  ] 

JjnrU  80.  LiSLB   V.  BrOWN. 

The  landing  in  I^HiHIS  was  an  action  of  debt  upon  the  statute  5  G.  3.  r.  14. 
meadow,"of  '^,  *•  3.,  alleging  that  the  Defendant  did  in  a  certain  stream 
fisb  taken  on    ^f  ^atcr  of  the  Plaintiff,  not  beins:  in  any  park  or  paddock,  or 

hooks  laid  in  a  '  ,        ,-   .    .  ,    ,        . 

riverbonnding  m  any  garden',  orchard,  or  yard,  adjommg  or  belonging  to  a 
whicTriteif  is  dwelling  house,  but  in  a  certain  other  inclosed  ground^  the 
the  several  private  property  of  J.  C  Comptorij  Esq.,  without  the  consent 
to  whom  the*  of  the  plaintiff,  the  then  owner  of  the  fishery  of  and  in  the 
goMid  where  g^jd  stream  of  water,  take,  kill,  and  destroy,  divers  fish,  the 
landed  docs      defendant  at  the  time  of  the  taking  thereof  not  having  any 

Sota^Sg^of  J"^^  ^*S*^^  ^^  ^^^^^  *"  *®  aforesaid  stream  or  the  fishery  there- 
fishinastream  of,  to  take,  &c.  the  said  fish  therein.  There  was  a  fourth 
ground"  wi^  count  for  attempting  to  kill  fish  in  a  certain  stream  of  water 

the       '  ^   ■  -      -        -  -       -  -     ^..  _ 


statute  x)f  the  plaintiff,  in  an  inclosed  ground,  the  property  of  the 
|4or  is  the  plaintiff,  viz.  in  ahother  part  of  Ellingham  Mead  caiie^^  Ae 
Te?  fr?m  uie^"  ^^^^  Island.  Upon  the  trial  of  the  cause  at  the  Winchegter 
piatntiflTsmea-  spring  assizes  1814,  before  Bayley  J.  it  appeared  that  the 
th?rfvera-*^  "  plaintiff  was  possessed  of  the  several  fishery,  and  perhaps  the 
butsj,  inclosed  goil  of  such  part  of  the  river  Avon  as  ran  within  his  manor  of 
sides,  but  not  Moyle's  Court  in  the  parish  of  Ellingham:  the  river  formecl 
^e^htmMute  ^^^^  boundary  of  a  large  common  meadow  within  that  mnnor, 
the  land  on  the  called  Ellingham  Mead,  the  property  of  many  different  per- 
bc{onging\o^  SOUS,  one  part  of  which,  at  one  end  abutting  on  the  river, 
iTjothcf .  belonged  to  Mr.  Compton,  in  which  part  the  defendant  had 


IN  TUB  FlPTY- FOURTH  YbAR  OF  GEO^-GE  III. 


440 


been  seen  to  stand  and  land  iish  caught  on  night  hooks  laid 
in  the  river ;  the  ground  on  the  opposite  side  of  the  river  was 
not  the  plaintiff's  land,  but  it  was  enclosed.  Ellingham  Mead 
had  a  boundary  fence  round  its  other  sides.  As  to  the  close 
mentioned  in  the  fourth  count,  the  evidence  was,  that  it  was 
inclosed  on  all  sides  except  ttiat  which  abutted  on  the  river, 
but  there  was  no  fence  down  the  fihtm  aqtue.  The  cause 
being  undefended,  Bayley  J.  doubted  whether  either  the  com- 
mon meadow  mentioned  in  the  first  count,  or  the  close  abiU- 
ting  on  the  river  in  the  fourth  count,  was  an  inclosed  meadow 
within  the  meaning  of  the  statute,  and  desired  the  case 
might  stand  over  till  the  next  day,  when  he  nonsuited  the 
plaintiff,  with  liberty  to  move,  if  he  should  think  the  question 
maintainable. 

PeU  Seij.  now  moved  to  set  aside  the  nonsuit  and  have  .a 

new  trial,  on  the  ground  that  the  river  was  within  the  meadow.  • 

He   urged   that  this  was  a  very  considerable  question,   for 

^hat  it  would  almost  defeat  the  meaning  of  the  act,  and  throw 

^Dut  of  its  protection  a  very  large  proportion  of  the  property 

mntended  to  be  guarded  by  it,  if  it  should  be  held  that  a 

stream  which  flows  between  the  inclosed  lands  of  two  pro- 

irietofB,  each  of  whom  has  the  soil  or  fishery  ad  Jilum  aqiue, 

not  come  within  the  purview  of  the  statute.    This  was 

much  an  inclosed  ground  as  the  nature  of  the  property 

^""^irould  admit.    In  several  cases  a  doubt  had  been  raised  on  this 

^question. 

GiBBsC. J.    How  can  the  action  be  maintained?    The 
^Allegation  in  the  first  count  h,  that  the  fishing  was  in  the  * 
Snclosed  mead  of  Compton,  which  you  state  to  be  Ellingham 
Jd^ad,  and  the  proof  is,  that  the  fishing  was  not  in  that  mead^ 
n>ut  in  a  river  bounding  EUingham  Mead,  but  which  river  was 
no  part  of  that  meadow.    With  respect  to  the  fourth  count,  as 
at  present  advbed,  I  certainly  agree  with  my  brother  Bayley, 
that  this  was  not  a  stream  in  an  inclosed  ground.    It  is  pro- 
perty, which,  from  the  nature  of  the  thing,  is  not  and  cannot 
be  inclosed.    How  can  we  then  say  it  is  inclosed  land  ?    It 
would  be  improper  for  us  to  grant  a  rule  where  we  have  no 
-  doubt  upon  the  question. 

Hbath  J.    The  plaintiff  has  his  common  law  remedy. 
The  rest  of  The  Court  concurred  in 

Refusing  the  Rule. 


1814. 
Lisle 

V. 

Bbown 
[441] 


[44«] 
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_   .,,_  Merest,  Esq.  v.  iHAkvBr. 

AfffiH  3v« 


JJ*  Conrt^^  npRESPASS  for  forcibly  breaking  aud  ehferiug  tlie  Pl^lh- 

a  declaration  •■■  tiff's  cloae.  Called  Brandon  Hoad  Brcckt  pai't  of  Longfonl 

the  plamti^B  -R^W,  and  With  fect  in  walking,  and  with  (fogs,  treadiii^  ao'wii 

€k»e,treadlnff  and  spoiling  the  plaintifTs  grass,  and  with  doijs  aAd  jniiis 

bUgra8S,aiid  -\         i       ^-  j   u     *•         /  .i.  ^i    >  •    ' 

hoDtingfor  searching,  hunting,  and  beating  for  game  there,  and  qoiug 
*I!S!'  *??--.   other  wrongs.    The  cause  was  tried  before  Aeath  J.  at  tlie 

other  wroDg8»    ., .         .  o  '     w  ■    '« 

600/.  were  not  Norfolk  spring  assizes  1814.  The  evidence  was,  that  m  &p- 
mjSpgfora**  iember  the  plaintiff,  a  gentleman  of  fortune,  was  shotftbig  oiu 
treapm  in  )^  own  manor  and  estate,  in  a  common  field  contiguous  to  the 
severed  Id  in*  highway,  when  tlie  Defendant,  a  banker,  a  magistrate,  a'fid  a 
ti*^*iinV^°^  member  of  parliamtent,  who  had  dined  and  draiik  freely  after 
companied  taking  the  same  diversion  of  shooting,  passed  along  the  road 
udoffemive^  in  his  carriage,  and,  quitting  it,  went  up  to  the  pIidntiflTand 
demeaaor.        told  him  he  would  join  his  party,  which  the  plaintiff  jpof^itiVcly 

declined,  inquired  his  name,  and  gave  him  notice  hot  to  sport 
on  the  plamtiff's  land ;  but  the  defendant  declared  'v^th  an 
oath  that  he  would  shoot,  and  accordingly  fired  several  tbnes, 
upon  the  plaintiff's  land,  at  the  birds  which  the  plaintifi^feuhd, 
proposed  to  borrow  isome  shot  of  the  pldntibT,  Vh^n  he  bad 
exhausted  his  own,  and  used  very  intemperate  lariguilge, 
threatening,  in  his  capacity  of  a  magistrate,  to  commit  the 
t  443  i  plaintiff,  ai^  defying  him  to  bring  any  action.  The  witnesses 
described  his  conduct  as  being  that  of  a  dhinken  or  insaAe 
persbn.  The  plaintiff  conducted  himself  with  the  Utmost 
coolness  and  propriety.  A  special  jury  found  a  verdiet  for  the 
plaintiff  for  the  whole  damages  iu'the  declaration,  500L ;  which 
verdict 

Blosset  Serjt.,  noW  moved  to  set  aside  for  excess;  for,  he 
saidj  the  defendant's  conduct  must  have  proceeded  from  in- 
toxication or  insanity,  as  it  was  described  by  the  witnesses : 
the  jury  seemed  to  have  considered,  not  what  tliey  ought  to 
give  as  a  compensation  for  the  injury  sustained,  but  what 
ihey,  as  lords  of  manors  in  a  sporting  county,  where  the  Jea- 
lousy of  preserving  the  game  was  carried  to  to  excess,  should 
like  to  receive  in  similar  circumstances. 
GiBBs  C.J.  I  wish  to  know,  in  a  case  wbere'a  man  .disre- 
gards 
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ards  every  principle  which  actuates  the  conduct  of  gentlemen^ 
'hat  is  to  restrain  him  except  large  damages?  To  be  sure^ 
ae  can  hardly  conceive  worse  conduct  than  this.  What  would 
e  said  to  a  person  in  a  low  situation  of  life^  who  should  be- 
stve  himself  in  this  manner  ?  I  do  not  know  upon  wliatpriu- 
ple  %^e  can  grant  a  rule  in  this  case^  unless  we  were  to  lay 
down  that  the  jury  are  not  justified  in  giving  more  than  the 
)4olute  pecuniary  damage  that  the  plaintiff  may  sust^n. 
appose  a  gentleman  has  a  paved  walk  in  his  paddock^  before 
i»  window^  and  that  a  man  iuti-ndes  and  walks  up  and  down 
efore  the  window  of  his  house^  and  looks  in  while  the  owner 
;  at  dinner^  is  the  trespasser  to  be  permitted  to  say^  ^^  here  Is 
halfpenny  for  you^  which  is  the  fiill  extent  of  all  the  mischief 
have  done  ? "  Would  that  be  a  compensation  ?  I  cannot  say 
bat  it  would  be. 

Hbath  J.  I  remember  a  case  where  a  jury  gave  50(M.  da- 
i|ag€8  for  merely  knocking  a  man's  hat  off;  and  the  Court 
refused  a  new  trial.  There  was  not  one  country  gentleman  in 
Ik  hundred  who  would  have  behaved  with  the  laudable  and 
dignified  coolness  which  this  plaintiff  did.  It  goes  to  prevent 
the  practice  of  duellings  if  juries  are  permitted  to  puuish  insult 
by  exemplary  damages. 

Rule  refused. 


1814. 
Mebbst 

V, 

Uartsy. 


L444] 


iloLROTD  and  Others,  Assignees  of  Hall,  a  Bankrupt,  r, 

Whitbhbad  and  Others. 


jfyrUW, 


THIS  was  an  action  for  money  had  and  received,  brought  A  ba^er  who 
to  recover  money,  which  had  been  paid  to  the  Defen-  ceptaoce ota 
lants,  and  it  was  tried  at  GuildliaUy  at  the  sittings  aOer  £|J^i7""* 
fEUury  term  1814,  before  Gibbs  C.  J.    The  fects  were  these,  pyabieatthe 
Die  bankrupt  had  by  his  acceptance  of  a  bill  for  300Z.  made  ^ooae^w  not 
t  payable  at  the  house  of  the  defendants,  who  were  his  suchacrcdi- 
Mmkera;  it  fell  due  on  the  8th  of  Jngust,  a  Saturday,  and  on  ofaWiidJ^n, 
;hat  day  was  presented  to  them,  and  they  paid  it,  having  at  J^'jH^*^^**' 
that  time,  as  it  afterwards  appeared  upon  a  statement  of  the  the  customer, 
bankrupt's  banking  account,  a  balance  of  S4I.  only  in  their  5J"|^|^**^ 

e.  59.  f.  1.  U 
«e«t|n|  wlHwatJIptice,  \h»  amount  of  his  debt  after  tlie  baakraptcy  of  bis  customer. 

hands : 
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1814.        hands:  the  bankrupt^  on  the  morning. of  Monday  the  1 0th,  a» 

rz  noon  as  the  defendants'  shop  was  open,  paid  them  250t  to  the 

I,,  credit  of  his  account  there.    He  had  committed  an  act  of 

Wbitkbeao  bankruptcy  on  the  preceding   Wednesday  the  5th  of  Augtut, 

and  a  docket  was  stmck  against  him  on  the  8th,  on  which 
a  commission  issued  on  the  17th.  The  defendants  when  they 
received  the  money  had  no  knowledge  of  HalVs  having  com- 
mitted an  act  of  bankruptcy.  Ttie  jury  found  a  verdict  for 
the  Plaintiffs. 
[  445  ]  Shepherd  Solicitor-General,  now  moved  to  set  aside  the  ver- 

dict, and  enter  a  nonsuit,  contending  that  the  payment  of  the 
2501.  was  protected  by  the  statute  19  G^  2.  c.  32.  s.  1.  for  that 
the  defendants  were  creditors  in  respect  of  a  bill  drawn  by  the 
bankrupt,  namely,  his  direction  to  them  to  pay  his  acceptance: 
if  he  had  drawn  a  draft  upon  the  defendants,  aiid  tliey  bad 
paid  it,  that  would  have  been  a  thing  upon  which  they  could 
have  maintained  an  action  against  him,  and  this  direction  to 
pay  his  acceptance  was  equivalent  to  it. 

GiBBs  C.  J.  If  this,  instead  of  an  acceptance  made  by  the 
bankrupt  payable  at  the  defendants',  had  been  adraftdrawnupon 
them,  it  would  not  even  then  have  been  within  the  statute:  the 
statute  contemplates  bills  accepted  by  the  bankrupt  in  respect 
of  which  debts  arise  to  the  cre<Iitor.  If  a  man  draws  a  bill 
on  another,  who  pays  it,  the  drawee  cannot  afterwards  bring 
an  action  against  the  drawer  thereupon,  as  if  he  was  the 
bearer  of  the  bill.  He  does  not  take  the  bill  as  an  indorsee : 
he  discharges  the  bill.  It  has  been  held  at  law,  that^  if  one 
of  two  obligors  discharges  a  bond,  he  cannot  set  it  up  and 
recover  on  it  against  the  other :  here  the  bankrupt  desires 
by  an  order  written  on  the  bill,  that  the  defendants  as  his 
agents  will  pay  the  bill.  The  defendants  never  become  in- 
dorsees, or  holders  of  the  bill :  the  case  is  the  same  as  if  the 
bankrupt  had  written  a  letter  to  the  defendants,  desiring 
them  to  pay  a  sum  of  money :  when  they  have  done  it,  there 
is  an  end  of  the  letter;  it  is  not  transferred  to  them  as  a 
negotiated  instrument.  This  is  not  within  the  words  of  the 
act,  which  are  "  a  person  who  shall  be  really  and  bond  fide 
a  creditor  of  the  bankrupt,  for  or  in  respect  of  any  bill  or 
bills  of  exchange,  really  and  bond  fide  drawn,  negotiated^  or 
accepted  by  such  bankrupt." 
[  446  ]  Chambrb  J.    This  is  merely  a  loan  of  money.    The  act 

is  confined  to  two  cases^  first,  where  the  mosey  may. ,  be 

recovered 
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recovered  in  an  actio^  for  goods  sold  and  delivered,  and  ieT4. 

secondly,  where  an  action  may  be  brought  against  the  bank-  — — 

nipt  upon  the  bills.    This  is  neither  oi  those  cases;   it- is  ^n^ftv 

merely  the  case,  that  the  bankrupt  finding  his  account  over-  WsitsKsio 
drawn,  and  thinking  it  a  hard  case  on  the  bankers,  sends 
them  this  sum. 

Rule  refused. 


LivBSBT  and  Others  v.  Willm.  '        '4prUwo. 

WWMilS  was  an  action  for  money  had  and  received :  it  was  The  aisikBM 
JL     tried  before  Gibbs  C.  J.  at  the  Ltmdcm  sittings  after  ^Si5^ 
Jffilory  term  1814.    The  Defendant  having  accepted  a  bill  fifr  Taneedtoa 
SproHonM,  for  £271.,  to  indemnify  him,  they  directed  him  to  ^^ib^Jti 
land  Sonne  barillas,,  their  property,  in  his  own  name,  for  the  soiveotinid,  • 
pwpose  of  selling  it,  and  to  pay  the  freight  and  charges  sininMiit  ^ 
tberepn;  which  he .  accordingly  did.    Before  any  sale,  tbiey  J^tj^P^^^ 
aUril^ed  dieir!  property,  for  the  benefit  of  their  cr^itors^  to  forpaynentof 
ttie  Pkintifis,  who,  upon  a  representation  by  the  defendant,  JSg^,^ 
that  lie  could  sell  the  barilla  at  a  price  named,  which  would  npoa  hu  rs- 
leave  a  surplus  after  discharging  his  lien,  and  that  he  wanted  tiMt^eimkl 
a  sum  to  pay  the  custom-house  duties,  advanced  him  lOGL  ''^^!^^ 
for  tb^t  purpose;  the  defendant  contracted  for  the  sale;  bat  dfadiargit 
tbe  i^urcbaser  finding  the  bulk  not  answerable  to  the  sample,  ^dTaSie?^ 
refiiSed  to  complete  the  purchase;  and  the  defendant  after-  sorpliufMr  ^ 
wards  sdd  it  for  a  less  sum  to  another,  whereupon  the  plaia-  ^le  Ii  .that 
ttfis  sued  for  repayment  of  the  money  they  bad  advanced,  S^f^^'^u 
and  obtidned  a  verdict ;  which  that  the  u- 

•  Vaughan  Seijt.  now  moved  to  set  aside,  upon  the  ground  fc^otw  bl'^' 
that  the  defendant  had  a  lien  upon  the  barilla  for  the  amount  the  som  they 
of  the  acceptance  for  which  it  was  pledged,  and  that  as  the  to  pay  the 
sale  had  produced  no  surplus  above  that  amount,  the  plaintifi  Katies. 
^ere  not  entitled  to  recover  any  thing.  t  *447  J 

GiBBS  C.  J.  I  reserved  the  point,  but  without  giving  the 
flefendant  much  encouragement.  If  the  Sprogtom,  who  put 
these  barillas  into  the  hands  of  the  broker,  had-  themselves 
ndvanced  him-  this  sum,  it  never  could  have  been  recovered  u ». 
*baoJc»  With'  the  trustees  it  > was  a  differ<^nt  jcase^ .  'The 
*     '  ■  •  I  plaintiffs 
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1614.        plaintiffs  have  paid  the  money  upon  a  qonsidenition  which  has 

£BiUed.    The  consideration  on  lyliich  they  paid  it,  was,  that 

^  the  barilla  should  be  sold  for  34Z.  per  ton,  but  for  causes 

Willis.      unknown  to  them,  and  for  which  they  were  not  angwerable, 

the  barilla  produced  less.     The  Court  is  unanimous  that  the 

verdict  is  right,  and  that  the  plaintiffs  are  entitled  to  recover 

their  1051. 

Rule  refused. 


4p^  *®-  PiWTO  ©.  Santos. 

Ateqkaririio  J^ESIT  Seijt.  moved  to  8tt  aside  the  verdict  which  hvd 
"tSS^iSepro-  {NMBed  for  ihe.Defendant  in  this  case,  at  the  trial  at 

peff^of  MTPo-  ibe  Lond^tL  sittiiigs  after  last  ESheary  tenn,  before  Gjft&i  C.  J., 
Um^^  ^^'^^'^  ^  Allowing  circumstances.  The  Plamtiff  Aniomo 
i«wtwiioii  iVrHo  was  owner  of  the  ship  Fame^  and  part  of  the  caiffo. 
divilTlt  The  Aip  hatf  been  captured  and  brought  into  this  country^ 
X^S^iJi^^  «nd  libelled  in  the  Court  of  AdmAraUyi  and  lEWiafitid  Pvulto 
porttou  was  employed  as  the  ufsmtj  not  only  of  this  plamtifl^  but 
bi^Nr^not,  of  the. oWBds  of  the  general  cargo,  to  prosecute  the  matter  In 
after  psrt  of  that  C6urt.  *A  isentence  of  liberation  was  pronounced,  and 
bM^drm  the  whole  money  was  paid  by  the  r^^trar  of  that  Court  in 
^Srib^^rte  ^^"^^^^^  Jarge  sums,  in  each  of  which  every  claimant  had  an 
agent,  liiSie  interest,  to  Emamui  PkUOf  who  paid  the  whole  to  bis  bankers 
^^£!lt^^  Goietoiio  de  Semto^,  the  defendant's  testator,  and  two  others 
tiosf«rkit       who  died  before  him.    Oaieiano  de  Santas  was  himself  4he 

translator  and  interpreter  of  all  the  papers  of  the  cause  in 
^  ^    (the  Admkalty  Court,  and  among  them  was  a  proceeding  of 

the  Court,  in  which  the  Court  decreed  how  much  of  the 
,  proceeds  should  be  restored  to  each  of  the  several  individual 
claimants  for  the  ship  JFomeand  cargo,  as  agent  for  air  of* 
whom  Gaietano  de  Santos  had  'himself  been  privy  to  making 
the  claim,  and  instituting  the  proceeding;  S<mtos  therefore, 
as  Best  contended,  knew  from  these  several  papers,  not  only 
that  JSmaniiel  Piitfo  wa3  merely,  an  agent,  but  he  knew  how 
much  of  the  joint  fund  belonged  to  each  of  the  claimants. 
JEmanml  Pinto  drew  out  vmous  aums,  to  the  amount  of 
793001.  and  at  length  went  abroad,  and  having  some  dispute 
•  with  the  other  proprietors,  they  revoked  bis  aufjioritx  ^  act 
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as  their  agents  and  he  gave  notice  to  the  defendants  to  pay 

over  the  residue  of  the  money,  which  was  about  2,7001.,  to  no 

one  without  his  own  order :  tlie  plaintiff,  who  liad  by  far. the 

lai^gesl  share  in  the  property,  claimed  all  this  remaining  money 

as  his  own :  the  defendants  declared  their  readiness  ^to  pay  to 

whomsoever  it  belonged,   but  said,  that  as  they  received  it 

from  Emanuel,  they  could  pay  it  to  no  one  else.     Gibbx  C.  J. 

thought  this  differed  very  much  from  the  case  where  a  person 

deposits  in  a  bank  the  money  of  one  individual,  fur  whom  he 

is  employed  as  agent;   here  the  bankers  saw  about  7^0002. 

drawn  out  by  Umanuel  Pinto,    knd  distributed  by  him  as  It 

'became  due;   the  bankers  took  no  notice  to  whotn  it  was 

distributively  due,  and  the  Chief  Justice  thought  it  tbo  much 

Xo  say  they  were  answerable  to  any  p^r6on  except  Bfman&^l 

J'tfi/o,  who  deposited  it,  and  so  left  it   to  the  jury,  who 

^und^  under  his  direction,  a  verdict  for  the  defenilant. 

Best  now  contended,  that  after  the  authority  of  EmatMel 
Pinto  W2»  countermanded,  Santos  had  no  furtfter  right  to  pdy 
any  of  the  money  to  him.  This,  he  urgcid,  was  taken  out  of 
the  general  rule  by  the  circumstance  of  the  defendant  having 
notice  that  Emanuel  was  only  an  agent,  and  that  th^  tnOn&f 
was  th^  money  of  others;  the  express  prohibition,  givien  by 
Emanuel  to  Santos,  on  which  much  stress  had  been  placed 
by  the  defendant,  was  immaterial. 

GiBBs  C.  J.    Hiis  is  not  like  the  case  of  one  man  paying 
into  a  bahk  a  sum  1)eIonging  to  one  other  person.    EmcLnuel 
receives  a  large  sum  of  money,  about  10,0001.,  to  be  dftet- 
wards  dbtributed  by  himself  to  certain  other  persons.    He 
pays  it  to  the  defendants  as  bankers;  he  draws  out  7^3001. 
and  leaves  2,7002.  in  their  hands :  Antonio  riequires  the  de- 
fendant to  pay  him  that  money,  because  Emanuel  was  only 
an  agent,  and  the  money  was  partly  the  plaintiffs.     The 
defendant  refuses,  because  he  knows  that  Emanuel  ^\^as  an 
agent  for  many,  and  though  he  knows  that  the  plaintiff  has 
an  interest,  he  cannot  tell  how  much  Emanuel  Pinto  hUs 
distributed,  or  to  whom  he  has  distributed  any,  or  what 
shares ;  and  therefore  he  cannot  tell  how  much  of  the  residue 
l)elongs  to  the  plaintiff,  or  to  the  others,  and  declares  he  will 
account  to  Emanuel  and  to  him  only,  or  that  if  the  plaintiff 
will  file  a  bill  in  equity,  he  is  willing  to  account.    The  action 
under  these  circumstances  cannot  be  maintained. 

The  rest  of  TJte  Court  concurring, 

The  Rule  was  rciuscd. 


1814. 
Pinto 

V, 

Santos. 
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Mt^  2.       Browning  and  Another,  Assignees  oS  Morgan,  a  Bankrupt, 

v.  Stau^rd* 

« 

A.  sells  goods  ^i^HIS  was  an  action  brought  by  the  Plaintiffs  to  recover 

Sg^rwc  to "  *®  v^'^®  ^^  *  ^^'^  ^^  S**"  ^^'^  '^y  M^g^^  ^^  bankrupt. 

Day,  transfers   under  the  following  circumstances.    The  gin  was  ordered  by 

who'promises   and  delivered  to  Phillips,  a  publican,  who  becoming  unable  to 

^iem  *^9hb  U  I^y  ^^^  ^^*  8f*v®  *^  ^ver  to  the  Defendant:  when  the  rider  of 
a  new  sale  to    Morgan  applied  to  PMUips  for  payment  of  his  demand,  PJdlUps 

me^i^\s\  ^Id  ^^^»  ^^^^  ^  ^  ^^^  1^^  ^f  ^i^  ''^^U  he  could  say  nothings 
iw  c.  to  pa^  as  to  this  cask  of  gin,  be  had  sent  it  to  another  of  the  pub- 
licans, who  would-  pay  him  when  he  came  round  again. 
The  defendant  came  in^  and  this  was  repeated  in  his  presence, 
and  he.agr.dj^  to  it.  PeUSeijt.  for  the  defendant,  objected 
that  this,  w;hi€h  was  not  in  writing,  was  void,  as  being  a 
mere  promise  of  the  defendant  to  pay  the  debt  of  another, 
and  that-  the  gin  having  been  originally  sold  to  Phillips,  the 
m^e  t&king  possession  of  it  by  Staliard  would  not  give  the 
plaintiff'  any  jcause  of  action  upon  any  other  groimd. 
Oiambre  J.  before  whom  it  was  tried,  thought  this  was  a 
transfer  of  the  sale  by  the  consent  of  all  parties,  and  not  an 
agreement  to  pay  the  debt  of  anothler,  and  the  jury  found 
a  verdict  for  the  plaintiff. 

Pell  Seijt.  now  moved  to  set  aside  this  verdict,  and  have  a 
new  trial. 

The  Court  held  that  this  was  not  an  agreement  to  answer 
for  the  debt  of  another,  but  was,  with  the  consent  of  PhUUps 
and  the  plaintiffs  and  the  defendant,  a  transfer  of  the  goods  to 
the  defendant.  An  action  could  after  that  consent  no  longer 
have  been  maintained  against  Phillips  for  the  goods.  It  was 
a  new  sale  of  them  to  the  defendant. 

Rule  refused. 
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1914. 


Jacob  V.  King.  Maift. 

^HEPHERD  Solicitor-General,    moved  to  set  aside  the  Neither  the 
proceedings  in  this  Court  in  replevin,  and  that  the  sheriff  distreat  fot* 
might  restore  the  goods  to  the  Defendant,  whose  property  J^"*j^2"**'* 
be  contended  they  were,  under  the  following  circumstances:  miset  after 
the  defendant  had  distreined  for  rent,  and  had  caused  the  ?^*  iJisJ?^ 

'  an  appraiae- 

goods  distreined  to  be  appraised  on  the  premises,  und^  the  ment  of  the 
Stat.  11  G.  2.  c.  19,  *.  10,  and  at  the  end  of  five  days  had  gwlSTSis^** 
removed  the  goods  from  the  tenant's  premises,  to  a  pouaA  •^■•"?]'L!|^* 
c^overt,  where,  before  they  had  been  actually  sold,  the  VlaKm     '^**^' 
tiff  had  since  replevied  them.    The  Solicitor-General  con- 
'tended  that  the  right  to  replevy  ceased  upon  the  plaintiff's 
^removing  the  goods  at  the  end  of  the  five  days ;  or  that  at  all 
^srentB  it  ceased  upon  the  appraisement  being  made,    by 
^^vbich  process  the  goods  had  become  the  property  of  the 
landlord,  at  the  price  ascertained  by  the  appraisemtmt.    He 
^bIso  complained  that  the  sheriff  had  been  guQty  of  laches 
3n  delaying  the  taking  a  replevin  bond. 

GiBBs  C.  J.    The  goods  are  distreined,  they  remain  in  the 
landlord's  custody  on  the  premises  five  days,  they  are  ap- 
praised; at  the  end  of  the  five  days  they  are  removed  from 
the  premises  and  not  sold,  and  after  they  are  removed,  and 
while  they  continue  unsold  the  tenant  replevies  them,  and 
the  sheriff  restores  them.    The  defendant  contends,  that  after 
the  five  days  the  right  to  replevy  ceased,  or  at  least  that 
by  the  appraisement,  the  goods  became  the  property  of  the 
landlord.    I  cannot  think  that  the  statute  of  William  if  Mary 
takes  away  the  right  to  replevy  aft«r  the  five  da)'S,  nor  can 
I  think  that  the  statute  of  19  G.  2.  c.  19.  s.  10,  makes  the 
appraisement  on  the  premises  so  to  change  the  property,  that 
the   tenant  may  not  replevy  them.    Aiter  a  sale  I  grant  the      [  452  ] 
purchaser  has  a  right  to  take  the  goods  and  retain  them; 
l^ut  until  a  sale,  I  think  it  is  competent  to  the  plaintiff  to 
Replevy  the  goods.    I  therefore  see  no  ground  to  set  aside  the 
^Proceedings. 

Hbath  J.    There  are  in  the  statute  no  negative  words 
Xvhatsoever,  and  at  common  law  the  goods  were  at  all  times 
^eplevisable. 

Hie  other  Judges  concurred  in  refiising  the  application. 
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Ai^2. 


King  v.  Joskph. 


8ubmU«ioii  to 
arl^iti'atuiii  by 
deed  may  he 
reyplLod  by 
defid  and  no- 
tice of  revoca- 
tion, before 
award  made. 

Bnt  the  ar- 
iMtrators  <ire 
right  in  aCter- 
wards  pro- 
ceeding to 
award,  be- 
caase  the  par- 
ty continuing 
In  submission 
Is  entitled  to 
his  action  for 
damages  on 
non-perform- 
ance of  the 
covenant  to 
abide  the 
award. 

So,  if  bound 
In  a  penalty, 
the  penalty  is 
not  avoided  by 
the  rev<M:a- 
tion. 

Bnt  after 
the  revoca- 
tion, the  sub- 
mission ought 
not  to  be  made 
a  rule  of 
Court. 

[  *453  ] 


fWlHE  parties  had  submitted  to  arbitration^^  and  by  deed 
•■-  covenanted  to  perform  the* award:  the  PlaintifT,  after 
the  c^use  had  been  heard^  by  deed  of  2i$t  September,  revoked 
his  submission^  and  on  the  94th  gave  notice  of  the  revo- 
cation to  the  arbitrators  and  Defepdant.  The  arbitrators  made 
their  award  on  the  25th  of  September,  and  the  defendant  on 
the  6th  of  November  made  the  submi^^ion  ^  rule  of  Court* 

Shepherd  Solic^tor-Gener^^  for  the  defendant,  had  obtained 
a  rule  for  an  attachment  ogainst  tbe  plaintiff  for  not  per- 
forming the  award;  and  Pell  Seijt.  for  the  plaintifl^  had 
obtained  a  rule  mn,  for  setting  aside  as  well  the  attadhment 
as  the  awards  upon  affidavits  of  the  merits^  (which  were  not 
gone  into,)  aiid  that  the  rule  for  making  the  submission  in 
rule  of  Court  might  be  discharged.  The  cross  rules  were  mow 
discussed  together.  PeU  urged  that  the  revocation  bdng 
valid,  as  was  settled  in  Milne  v.  Gratrix,  7  East,  608,  the 
award  ought  never  to  have  been  made,  and  the  Court  would 
^t  it  aade:  if  it  were  contended  that  the  submission  was 
not  in  this  case  well  revoked  by  the  deed  *  of  21st  Sepfeiffber, 
because  the  submission  was  to  WUUam  Ijidlam,  ax\d'''tbwo 
others,  and  the  revocation  was  of  the  authority  given  to 
James  Ludlam  and  two  others,  the  answer  was,  that(,itbe 
submission  is  ita  quhd  the  award  be  made  by  the  arbitrators 
or  any  two  of  them,  so  that  the  authority  was  well  revoked 
as  to  two  of  the  three,  at  least ;  and  William  Ijadlam  alone, 
even  if  his  authority  stood  ynrevoked,^  could  make  no  award. 

Sheplierd  contr^,  insisted  that  after  evidence  given  the  plain- 
tiff had  no  longer  a  power  of  revocation;  and  even  if  he 
had  the  revocation  of  the  authority  supposed  to  be  given 
to  James  Jjudlam  and  two  others,  was  no  revocation  of  the 
authority  given  to  William  Ludlam  and  two  others,  which 
was  an  entire  authority,  as  to  any  one  of  them;  and  he 
was  therefore  entitled  to  maintain  his  attachment. 

GiBBs  C.  J.  If  the  plaintiff  has  covenanted  to  perform  an 
award,  and  an  award  is  made,  the  party  cannot,  by  re- 
voking his  authority,  relieve  himself  from  the  action  of 
covenant;  nor  will  the  Court  in  such  case  set  aside  the  award. 
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because  it"  would -deprive  the  other  party  of  his  action;  and        Idl4. 

if  the  award  is,  according  to  the  plasntiff's  own  doctrine, 

void^   it  would  be  superfluous  so  to  do.    My  present  im-  ^^ 

pression  is,  that  if  there  be  a  penalty,  the  penalty  cannot     Jossm. 

be    revoked:    but  that  the  authority  may  be  revoked  at 

any  time  before  award  made.    I  take  it  to  be  quite  clear, 

that  where  an  award  is  made  under  such  circiunstances, 

the  Court  will  not  grant  an  attachment  for  non-performance 

of  tiie  award,  but  will  leave  the  pldntiff  to  his  action :  that 

dlqxraes  of  the  rule  for  an  attachment.    As  to  that  part 

of  the  rule  which  has  for  its  object  the  setting  aside  the 

role  of  Court  recording  the  submission,  the  submission  should 

never  have  been  made  a  rule  of  Court  after  this  revoca- 

€km:    as  to  the  last  point  made,  the  Court  will  certainly     [  454  ] 

wt9(t  sustain  the  attachment  upon  it,  though  it  is  an  extremely 

fingvoiotis  and  acute  suggestion  of  the  attorney. 

Chaubbs  J.  The  distinction  is  taken  in  Mine  v.  Gratrh, 
Ikst  after  the  agreement  to  make  the  submission  a  rule  of 
-eowrt  is  executed,  and  the  rule  obtained,  the  authority  to 
make  it  a  rule  of  court  cannot  be  revoked,  but  after  the 
agreement  to  make  the  submission  a  rule  of  court,  and 
before  the  rule  is  obtained,  it  may ;  witliout  such  an  agree- 
laent  It  cannot  be  made  a  rule  of  court  at  all.  « 

Hie  role  for  the  attachment  was  discharged ;  the  rule  for 
iMIiig  aside  the  award  was  discharged :  the  rule  to  set  aside 
the  rule  for  making  the  submission  a  rule  of  Court,  was 
absolute. 


AhjyRK  V.  Savill  and  Others.  A%  2. 

^V^HE  Plaintiff  declared  in  his  first  count  that  he  was  xa  award  be- 
-■-    possessed  of  a  term  in  a  farm  in  the  parish  of  Esher.  twecnaicwec 

*  ^  and  a  neipi- 

wiear  the  river  Mole,  and  that  the  Defendants,  contriving  to  boor,  awaid- 

ing  an  act  to 
be  done  for 
'tiie  benefit  of  the  latter  by  the  lessee,  which  would  be  waste  upon  the  estate  of  the  lessor,  is  bad. 
SemMej  that  if  a  mili-head  pens  back,  the  water  upon  the  adjoining  lands  and  injures  them, 
Irat  fai  conseauencc  of  defective  construction  and  want  of  repair  in  the  wheels  and  waste-gates, 
^be  niill-poml  is,  by  the  working  of  the  mill  at  seasons  wholl^  selected  by  the  miller  without  Uie 
control  of  the  land-owner,  so  soon  and  so  irequeutly  exhausted  that  the  adjoining  lands  are  fre- 
^ently  relicTed  from  the.  stagnating  water,  and  suffer  but  small  damage,  the  miller  is  justified 
in  repairing  and  improving  tiie  construction  of  his  mill,  and  thereby  penning  badL  the  water 
upon  his  neighbour's  land  on  the  same  level,  for  longer  periods^  although  he  thereby  occasions 
hub  a  greater  damage.  '' 

injure 
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injure  him  in  his  occupation  thereof,  wrongfully  constructed 
certain  floodgates  and  machinery  of  and  belonging  to  certain 
mills  in  their  occupation  over  or  near  to  that  river,  and  kept 
the  same  so  constructed  for  a  long  *  space  of  time,  and 
thereby,  during  that  time,  on  divers  days  wrongfully  penned 
up,  obstructed,  diverted,  and  turned  divers  large  quantities 
of  the  water  of  the  river,  out  of,  and  from  its  ancient  and 
accustomed  course,  and  caused  the  same  to  run  and  flow 
iiigher  than  it  before  had  done,  or  ought  to  do,  and  to  over- 
flow the  plaintiff's  farm  and  lands,  &c.,  and  that  he  had 
thereby,  and  otherwise  by  means  of  the  premises,  been  greatly 
prejudiced  in  his  possession.  The  plaintiff,  in  his  second 
count,  alleged,  that  by  means  of  certain  floodgates  iud. ma- 
chinery, the  defendants  wrongfully  diverted  and  turned  lAge 
quantities  of  the  water  of  the  river  into  and  upon  and  caused 
the  same  to  overflow  the  plaintiff's  lands.  At  the  Surrey 
Lent  assizes  1813,  the  parties  agreed  to  refer  upon  terms,  in 
pursuance  of  which,  an  order  of  tttn  prtt<^  was  afkerwaH|i 
drawn  up,  referring  it  to  a  gentleman  of  the  bar  t6  iaitfe 
all  matters  in  difference  in  that  cause  between  the  parties, 
and  to  order  and  determine  what  he  should  think  fit  to  be 
done  by.  either  of  them  respecting  the  matters  in  dispute. 
An4  it  was  ordered  that  the  costs  of  that  cause  should  abide 
the  event  of  the  award.  Upon  the  view  of  the  arbiUWor 
and  examination  of  numerous  witnesses,  it  appeared^  ditf  the 
defendants  were  occupiers  of  a  mill  upon  the  river  Mole,  and 
the  plaintiff  was  the  occupier  of  certain  meadows  adjajhitaiii^ 
that  part  of  the  river  which  was  the  defendants'  mill-pond, 
and  situate  about  a  mile  higher  up  the  stream  than  the 
mills :  certain  ditches,  coming  down  from  lands  more  remote 
from  the  river  than  the  plaintiff's  farm,  traversed  these 
meadows  the  level  of  which  was  below  the  water-level  of 
the  full  mill-pond,  and  were  intended  to  discharge  into  the 
river  the  drainage  of  the  country.  At  the  mouths  of  these 
ditches  the  former  occupiers  of  the  plaintiff's  land  had,  about 
30  years  before  the  action,  erected,  and  occasionally  repaired 
certain  penstocks  or  valves,  which  freely  opened  to  the  river 
whenever  the  water  on  the  land  side  was  so  high  that  its 
pressing  the  valve  outwards  overcame  the  contrary  pressure 
of  tlie  water  in  the  river,  and  thereby  let  out  the  water 
from  the  ditches  into  the  bed  of  the  river;  and  whenever 
the  water  in  the  river  was  higher  than  the  water  in  the 

'  ditches, 
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ditches^  its  pressure  on  the  outside  of  the  valves  kept  them 
olosely  shut  against  the  upright  posts  to  which  they  were 
CLpplied^  and  prevented  any  water  from  the  river  from  en- 
tering the   ditches.    These  valves  were  at  present  disused 
and  inefficient  from  want  of  repairs.    Some  of  the  plaintiff's 
land  adjoining  to  the    ditches  was  injured  by  stagnating 
water.    The  defendants  had  purchased  the  residue  of  a  term 
In  the  mills,  which  had  been  demised  by  the  proprietor  to 
&  tenant  named  Puplett,  in  whose  time  the  machineiy  con- 
fined in  the  mills  was  of  a  very  imperfect  construction,  and 
Ae  water  wheels  and  waste  hatches  were  much  out  of  repair, 
SDcl  the  water  was  very  wastefuUy  applied;  so  that  when  he 
wrought  the  mills,  the   level  of  the  head  of  water  in  the 
o^Ul-pdnd  was  in  a  very  few  hours  drawn  down  much  below 
^  level  of  the  meadows,  and  the  water  from  the  ditches 
WAS  at  such  times  freely  discharged  into  the  bed  of  the  mill- 
P<>Xid,  so  that  the  plaintiff's  lands  during  that  period  suffered 
^XSL  ^^.^^  ^™  stagnating  water.    The  defendants  had,  since 
^  jdaintiff  had  become  occupier  of  his  farm,  rebuilt  the 
o^U^on  an  improved  principle,  made  the  waste-water  gates 
^d  mill  hatches  tight  and  efficient,  and  applied  the  water 
<^<^ix>mically  to  their  machinery,  so  that  the  head  of  water 
Was  rarely  drawn  down,  and  the  same  or  nearly  the  same 
'^v^  m  the  mill-pond  was  consequently  continued  for  a  much 
^lyptf  ^Ime  together,  than   it  used  to.  be  during  PupletVs 


^cupano^;  and  by  reason  of  such  alteration  in  the  mode  of 
^^^^cmu^igen^  the  water  in  the  ditches  accumulated  and  stag- 
^^UqTnir  a  much  longer  time  than  before  on  the  plaintiffs 
'^tldy  which  certainly  was  thereby  deteriorated ;  but  it  was 
clearly  proved  that  the  defendant's  improved  mill  and  waste- 
water gates,  the  ground  sills   of  which  had  remained  un- 
^tered^  did  not  confine  the  water  in  the  mill-pond  to  so 
^igh  a  level  as  the  mill  and  gates  which  existed  in  PnpletVs 
time  used  to  confine  it ;  and  the  arbitrator  declared  himself 
^tisfied  of  that  &ct.    No  evidence  was  given  of  the  state 
of  the  defendants'  mill  at  any  period  anterior  to  Puplett's 
^TUk.    The  attornies  both  for  the  plaintiff  and  defendants 
had  applied  to  the  associate  for  orders  of  reference,   and 
^  defendants'  attorney,  who  applied  last,  obtained  an  order 
df^wn  up  in  pursuance  of  his  own  conception  of  the  terms 
^'  the  reference,  and  empowering  the  arbitrator  to  order 
^»Ht  he  should  think  fit  to  be  done  by  either  of  the  parties, 
V0L.V.  li  '  as 
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as  well  respecting  the  matters  in  difference  in  that  caui 
as  also  all  matters  in  dispute  between  tlie  parties ;  and  orde 
ing  that  tlie  costs  of  the  cause  should  abide  the  event  of  tl 
award  in  respect  of  the  matters  in  difference  in  the  caw 
The  plaintiff's  order  of  reference  was  that  which  was  left  wi 
the  arbitrator  for  his  guidance,  the  defendants  not  beii 
aware  of  the  diversity  in  the  terms.  The  arbitrator,  recitii 
that  disputes  subsisted  between  the  plaintiff  and  defendant 
concerning  damage  alleged  by  the  plaintiff  to  have  been  do] 
and  occasioned  to  his  meadows  by  the  penning  back  of  tl 
water  of  the  river  by  the  floodgates  and  machinery  of  tt 
mill,  and  that  an  action  had  been  brought  to  recover  damage 
for  such  injury  so  alleged  to  have  been  done  to  the  plaintiff* 
meadows  by  the  means  above  stated  in  the  declara^ 
awarded  that  the  defendants  should,  within  four  months 
make  and  complete,  in  a  workmanlike  manner^  an  over 
full  or  tumbling  bay  for  the  discharge  of  the  water  of  th 
river  at  a  convenient  place  between  the  plaintiff's  meadow 
ami  the  waste-gate  of  the  mill,  of  specified  dimensions^  an 
that  the  defendants  should,  at  their  own  costs,  maintain  sue 
tumbling  bay  at  that  height  and  width  during  their  possessio 
of  tlie  mill,  tind  pay  the  plaintiff  1501.,  whereupon  the  partii 
should  execute  mutual  releases  up  to  the  date  of  the  submu 
sion. 

Shepherd  Serjt.,  in  Micliaelmas  term  1813,  moved  for  tl 
defendants  for  a  rule  nisi  to  set  aside  this  award,  upon  ti 
following  objections :  first,  that  the  arbitrator  had  not  di 
tinguished  in  his  award,  whetiier  the  damages  which  ii 
awarded  were  given  as  a  recompence'for  any  injury  alleged  ii 
the  declaration,  or  for  causes  on  which  the  plaintiff  had  00 
declared,  and  had  therefore  left  it  uncertain  whether  tb 
costs  of  the  cause,  (which,  according  to  the  defendants*  nii( 
of  reference,  were  to  abide  the  event  of  the  actioui  sn 
not  of  the  award  generally,)  were  to  be  sustained  by  th 
plaintiff  or  the  defendants.  Secondly,  that  the  arbitrator  ha 
exceeded  his  power  in  awarding  that  the  defendants,  wh 
were  mere  lessees,  sliould  within  a  certain  time  make 
tumbling  bay  tgid  keep  it  in  repair,  inasmucli  as  this  won! 
be  an  act  of  waste  in  the  tenant :  for  the  iandiord  was  n 
party  to  the  award,  and  the  defendants  would  incur  a  foi 
failure  of  their  lease  by  performing  it ;  neither  could  the 
re -enter  to  repair  after  their  lease  should  have  expired;  an 
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the  defendants  iwore  they  had  no  permission  from  their  lessor 
to  erect  it. .  Thirdly,  he  relied  on  the  affidavits  of  engineers, 
that  if  the  plaintiff's  penstocks  were  put  into  proper  repair, 
they  would  effectually  keep  the  water  out  of  the  ditches, 
to  a  certain  height,  and  they  would  do  more  good  than  a 
tumbling  bay,  which,  it  was  swom^  would  cost  more  than  the 
fee-simple  of  the  land  injured. 
The  Court  granted  a  rule  niri. 

Be$t  Serjt  also  obtained  a  rule  nw  to  set  aside  the  rule  of 
Court  which  had  been  obtained  confirming  the  defendants' 
order  of  mn  prtti^.     And  in  Hilary  term  1814,  he  shewed 
eaqse  iigainst  the  defendants'  rule  to  set  aside  the  award. 
As  to  the  second  point,  he  urged  that  the  land  on  which 
Ifae  tumbling  bay  was  erected,  was  demised  to  the  defen- 
dmtB  by  the  same  lease  as  the  mills.     The  terms  of  the 
order  of  submission  were,  that  the  arbitrator  should  determine 
wfaathe  should  think  fit  to  be  done;  therefore  this  direction 
to  matte  a  tumbling  bay  was  within  his  authority.    If  the 
power  was  larger  than  the  defendants  intended  to  grant,  they 
nig^t  have  applied  to  the  Court  to  reform  the  rule;   but 
liaving   submitted,  they  were  bound    to    perform   all  acts 
awarded,  whatever  might  be  the  consequence  to  themselves. 
was  no  foundation  for  the  objection  drawn  from  the 
that  the  lessees  could  not  re-enter  to  repair  after  their 
fiir  the  award  required  them  to  keep  it  in  repair, 
ily  ao  long  as  diey  or  any  of  them  remained  in  possession 
the  mill.    At  all  events  this  objection  did  not  extend  to 
'^he  whole  of  the  award,  which  wa9  good  for  the  1 501.  da- 
moBgeB ;  and  the  arbitrator  having  decided  on  the  merits,  the 
<3oiut  would  not  entertain  that  question.    As  to  the  objection 
inspecting  the  costs,  though  the  reference  was  of  all  mat- 
'"ten  between  the  parties,  no  evidence  was  given  but  on 
_  BUtttera  in  the  cause ;  therefore  it  must  necessarily  be  in- 
ferred that  this  sum  was  given  for  damages  comprehended 
in  the  cause :   but  it  was  immaterial  whether  the  whole 
damages  are  given   for  the  grievances  in  the  declaration; 
if  any  part  of  them  was  for  damages  in  the  action,  the 
plaintiff  was  entitled  to  the  costs  thereof.    The  award  in  this 
respect  was  consonant  to  the  rule  of  reference,  which,  it 
Was  sworn,  the  plaintiff's  attorney  had  obtained  fix)m  die 
associate,  the  first  of  the  two,  and  on  which  the  arbitrator 
bad  acted  throughout.     If  this  rule  was  incorrect,  or  if 
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1814.  the  defendant  was  dissatisfied  with  it,  he  should  *have  ap- 
plied to  the  Court  to  alter  it;  but  not  having  been  altered,  it 
supports  the  award. 

Shepherd  Serjt.,  in  support  of  the  rule.  Inasmuch  as  tlie 
costs  of  the  cause  were  to  abide  the  event  of  the  action,  the 
protlionotary  could  not  know  for  whom  he  was  to  tax  the 
costs,  unless,  it  appeared  on  the  award  whether  the  damages 
or  some  part  of  them  were  within  the  declaration.  The 
evidence  dictinctly  disproved  the  gravamen  laid  in^the  decla- 
ration, which  only  averred  a  raising  of  the  water  higher  than 
ordinary,  whereas  the  proof  was  that  it  was  not  higher,  but 
lower,  and  the  arbitrator  expressly  declared  that  he  was 
satisfied  of  that  fact :  and  gave  damages  merely  because  the 
defendants  did  not  empty  their  mill-pond  and  afford  an  out- 
let to  the  stagnating  water  so  frequently  as  heretofore  ,waa 
used :  in  omitting  to  make  the  distinction,  the  arbitrator  had 
deviated  from  his  authority,  such  as  it  was  expressed  in  the 
defendants'  order  of  reference,  which  it  was  swom^was  ob- 
tained from  the  associate,  and  was  drawn  up  conformabl} 
to  the  only  terms  which  any  reasonable  persons  could  hav< 
agreed  on« 

Hbath  J.    With  respect  to  the  tumbling  bay,  if  the  de- 
fendants had  been  seised  in  fee,  the  award  would  have  beei 
good,  but  the  power  given  to  the  arbitrator  to  deterinin< 
what  he  should  think  fit  to  be  done,  must  be  confined  to  rea 
sonable  acts ;  and  the  making  a  tumbling  bay  on  the  lessor* 
land  would  be  waste  in  the  defendants :  we  cannot  pennt 
them  to  be  attached  on  the  one  side,  for  doing  that^  upon 
which   they  would  on  the  other  hand  be  sued  for  waste. 
The  Court  cannot  try  the  merits^  of  the  case ;  but  as  to  the 
damages,  it  is  to  be  intended  that  they  ar^*  given  for  thi 
injuries  alleged  in  the  declaration,   unless  the  contrary  ap* 
[  461  ]     pears,  and  damages  could  not  be  given  unless  it  were  foi 
penning  the  water  too  high.    The  keeping  it  penned  uj 
for  a  longer  time  than  usual,  woidd  not  entitle  the  plaintif 
to  recover  a  single  farthing,  if  it  were  not  penned  up  highe: 
than  usual.    It  is  fit  that  a  reference  should  be  made  t 
the  associate  to  ascertain  whether  of  the  two  rules  of  re 
ference  is  drawn  up  conformably  to  his  minutes  of  the  agree 
ment  made  at  the  trial,  aud  if  the  associate  reports  in  favour  c 
the  defendants'  rule,  let  a  reference  be  made  to  the  arbitratoi 

requesting 
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requesting  him  to  state  upon  what  ground  he  gave  the 
damages. 

In  this  term  the  associate  reported  that  according  to  his 
minutes^  the  plaintiff's  order  of  nisi  prvus  was  the  prior  and 
the  correct  order;  whereupon  the  Court  made  the  plaintiff's 
rule  absolute  for  setting  aside  the  defendants'  rule  of  Court, 
confirming  their  order  of  reference^  but  without  costs,  on  ac- 
count of  the  manifest  injustice  of  making  the  costs  of  the 
action  abide  the  event  of  matters  which  could  not  be  and  were 
not  decided  in  the  action.     The  Court  made  the  defendants' 
nde  absolute,  for  setting  aside  so  much  of  the  award  as 
related  to  the  erecting  a  tumbling  bay,  but  discharged  the 
nde  as  to  the  residue. 


18U. 

Aldee 
n. 

Savill. 


Rbdman  v.  Lowdon. 

npHE  Plmntiff  declared  upon  a  policy  ^^  at  and  from  London 
^  to  Berbice,^'  upon  any  kinds  of  goods  and  merchandizes, 
^  also  upon  the  body,  &c.,  of  the  good  ship  ^<  the  Sir  Sydney 
&aifti"  beginning  the  adventure  upon  the  said  goods  and 
merchandizes  from  the  loading  thereof  on  board  the  said  ship 
^^  sea,''  upon  the  said  ship,  &c.,  and  so  should  endure 
during  her  abode  there,  upon  the  said  ship,  &c»,  and  fur- 
Aer,  until  the  said  ship  with  all  her  ordnance,  &c.,  should 
be  arrived  at  '^Serbice,**  &c.  and  that  the  policy  was  declared 
to  be  ^*  on  ship,"  and  the  plaintiff  averred  that  the  ship 
^  in  good  safety  at  London,  and  sailed  from  thence  on 
the  sdd  voyage,  and  was  captured.  Upon  the  trial  of  the 
cause,  at  the  sittings  after  Michaelmas  term  1813,  before 
Uansfield  C.  J.  the  plaintiff  proved  the  subscription  and 
policy  as  declared  upon,  in  which  the  several  words  '^  London 
to  BerHce,**  "  Sir  Sydney  Smith,^*  and  '*  at  sea,"  were  written 
into  the  blanks  of  the  usual  printed  form  of  a  policy,  and  the 
Words  *^  on  shijp,"  were  written  in  the  margin.  The  defence 
^as,  a  deviation  by  the  ship's  having  gone  to  Madeira,  and 

?^«dTeiitiire  has  deviated  from  that  description,  thejr  are  nevertheless  bOund 
T^  they  have  chosen,  and  the  previous  deviation  is  fatal. 

having 
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The  owner  of 
a  vessel  bound 
from  L/mdoH 
to  BerHce, 
which  had  de- 
viated by 
taking  in 
goods  at  Afa- 
tUira,  insured 
her,  with  no- 
tice to  the  un- 
derwriter of 
the  circum- 
stances, "  at 
and  from  Lon- 
don  to  Ber' 
Hce/*  and  in- 
serted the 
words  **  at 
sea"in  another 
part  of  the 
policy.    Held 
that  the  devi- 
ation was  a 
good  defence. 

If  parties 
describe,  in  - 
the  usual 
terms,  the  voy- 
age they  in- 
sure, both 
knowing  that 
by  the  descrip* 
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having  taken  in  goods  ,tbere.    To  rebut  this*  the  pUntiff 
proved  that  at  the  time  of  effecting  the  policy,  the  broker 
told  the  underwriter  the  ship  .was  at  sea,  and  put  into  his 
hands  a  letter,  dated  at  sea  after  the  vessel  had  quitted 
Madeiray  in  latitude  23«  33'  N.,  and  longitude  35*  47'  W^ 
when  the  ship  was  out  of  the  course  fropn  London  to  Berbice', 
and  the  plaintiff  contended,  that  the  underwriter  having  full 
notice  of  the  ship's  course  and  situation,  the  words  '^  at  sea," 
so  qualified  the  description  of  the  voyage  ^'  firom  JLtrndon  to 
Berbice/'  as  to  make  it  to  insurance  upon  so  much  as  re- 
mained from  the  place  of  dating  that  letter,  of  a  voyage  from 
London  by  way  of  Madeira  to  Berbice;  whatever  deviation 
might  have  .been  made  from  the  usual  course  to  BerVce 
before  the  policy  was  effected,  was  immaterial  to  this  risk, 
because  it  had  been  sustahied,  before  the  risk  conunenced, 
and  was  not  included  in  the  insurance ;  or  else  it  might  be 
taken  that  the  underwriter  in  effect  had  consented  to  and 
ratified  the  ship's  having  previously  so  deviated.    Monoid 
C.  J.  directed  a  nonsuit,  reserving  liberty  to  move  to  enter 
a  verdict  for  the  plaintiff. 

Shepherd  Solicitor-General,  in  Hilary  term,  accordingly 
obtained  a  rule  nisi,  and  on  this  day 

Best  and  Vaughan  Seijts.  shew^  cause.    It  was  iasisted 
that  the  words  '^  at  sea"  denoted  the  inception  of  the  risk: 
but  the  whole  sentence  must  be  taken  together,  and  then  it 
must  be  construed  thus,  beginning  the  adventure  fin>m  the 
loading  of  the  goods  on  board  the  said  ship  at  sea;  and 
no  goods  having  been  laden  at  sea,  that  qualificadon  never 
at  all  attached,  and  it  was  simply  an  insurance  upon  a  voyage 
at  and  fi'om  London  to  Berbice,  with  the  usual  qualities  and 
circumstances  of  that  voyage,  in  which  case  the  deviation  was 
fatal.     The  latter  words  were  not  sufficiently  dbtinct  or 
intelligible,  to  enable  the  Court  to  alter  the  previous  and 
clearly  expressed  contract  ^^  at  and  firom  London  to  Berbice;*' 
if  the  words  ^'  at  sea"  had  any  meaning  at  all,  they  were  not 
words  of  contract,  but  merely  words  of  intiipation  that  the 
vessel  was  at  sea,  when  the  policy  was  effected.    If  there 
had  been  no  deviation,  and  the  ship  had  sustained  an  average 
loss  at  sea  before  effecting  the  policy,  it  is  manifest  that  tb^ 
insertion  of  these  words,  ^'  at  sea,*'  would  not  protect  th^ 
underwriter  from  paying  that  loss,  upon  the  ground  that  1-^ 

it  hud  occurred  before  the  date  of  the  policy. 

Shepherd 


IN  THS  FiFTT-VOUETH  YXAR  OF  GEORGE   HI.  463 

Shepherd  Serjt.  took  a  distinction  between  the  written  and        1814. 
the  printed  part  of  the  policy,  but  the  two  repugnant  *  clauses      ^ 
being  both  written,  it  did  not  avail  him.     He   then  urged  ^ 

that  if  an  act  amounts  to  a  deviation,  it  is  only  a  consequence  Lowdon. 
of  a  contract,  depending  op  circumstances:  it  is  not  parcel  of  [  ^464  ] 
the  terms  of  the  contract.  But  if  an  insurance  be  effected  on 
u  voyage  lialf  performed,  and  even  if  the  policy  is  to  attach  at 
Ijmdon,  yet  if  the  previous  deviation  was  communicated  to 
the  underwriters,  it  is  not  competent  to  them  to  resist  pay- 
ment on  the  ground  of  that  previous  deviation. 

GiBBS  C.  J.    The  policy  is  completely  insensible ;  this  is 
not  an  insurance  on  goods,  but  on  ship ;  yet  the  words  are, 
beginning  the  adventure  upon  the  said  goods  from  the  load- 
ing thereof,  on  board  the  said  ship  at  sea.    The  pleader  has 
stated  it  in  the  declaration  as  a  contract  beginning  the  adven- 
ture as  to  the  goods  from  the  loading  thereof  on  board  the 
said  ship  at  sea^  but  that  as  to  the  ship,  it  is  an  insurance  at 
and  from  London  to  Berbice;   the  pUiintiff  states  the  focts 
throughout  his  declaration,  as  on  a  policy  on  the  ship  at  and 
from  London  to  Berbice;  if  he  meant  to  insure  only  fi-om  the 
chip's  leaving  Madeira^  he  should  have  shaped  his  contract 
ac<x>rdingly,  and  have  insured  from  a  certain  latitude  to 
Berbice;  or  if  he  meant  to  include  the  risk  of  average  loss  in 
the  previous  part  of  the  voyage,  he  might  have  expressed  it 
to  be  an  insurance  from  London  to  Berbkcy  notwithstanding 
the  previous  deviation ;  but  since  the  parties  have  made  the 
policy  in  its  present  form  of  ui  insurance  on  a  voyage  at  and 
firom  London  to  Berbice,  the  legal  requisites  of  a  voyage  at  and 
irom  jLondon.to  Berbice  must  be  performed  in  this  case,  as  vil 
say  other.    It  is  a  sad  objection,  and  the  Court  would  help 
the  plaintiff  if  they  possibly  could. 
The  rest  of  the  Court  concurred  in 

Discharging  the  Rule. 
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^«y  3.  TmrERTON  v.  Conybrs. 

The  building-  fWlHE  Plaintiff  declared  upon  his  possession  of  a  messuage 
c.  78,  has  not  '''  and  Workshop,  and  a  flight  of  stairs  leading  thereto,  situ- 
riX'to  uteral  »*«  *»  *^'  ^onard's,  Shorediich,  in  which  there  were  and 
windows  ought  to  be  divers  ancient  windows,  through  which  the  light 

before  that  ^  and  air  ought  to  enter  for  the  convenient  and  wholesome  use 
•^  and  enjoyment  thereof,  and  that  the  defendant  wrongfully 

of  windows  in  erected  a  certain  wall  and  building  near  to  the  windows, 
^d  np^ov«  whereby  the  messuage,  workshop,  and  flight  of  stairs  were 
a  party-wall,  greatly  darkened,  and  the  light  and  air  prevented  from  coming 
Se  provisions  *">  ^^^  the  premises  rendered  close  and  unfit  for  use,  particu- 
of  the  build-  larly  for  the  trade  of  a  coach-maker,  which  the  plaintiff  car- 
nevertheless  ried  on  there.  The  cause  was  tried  at  the  Middlesex  sittings 
'®^?^Ythe  ^^^^^  Hfichaelmas  term,  1813,  before  Dallas  J.  It  was  proved 
owner  of  the  that  the  land  of  the  plaintiff  and  the  land  of  the  defendant  were 
who  contri^  Contiguous,  and  were,  until  1803,  divided  by  a  wall  of  brick  and 
bated  to  the  mortar,  which  stood  wholly  on  the  plaintifTs  land.  The  plaintiff, 
eniiuc  the  '  ^bo  was  a  coachmaker,  had  erected,  thirty-four  years  before  the 
^^A^'  difi  action,  a  workshop  for  the  purposes  of  his  trade,  which  required 
built  not  con-  the  fiill  enjoyment  of  light ;  the  windows  fronted  to  the  defen- 
thebuiiclinV  d*^"^'^  IsLtidj  the  sill  of  them  was  on  a  level  with  the  top  of  the 
act,  in  respect  wall.  The  wall  which  separated  the  two  properties  being 
conviction  is  ruiuous,  was  on  inspection  comlemned  by  the  district  surveyor, 
had  within  g^j  taken  down,  and  in  lieu  thereof,  a  party  wall,  eighteen 
under  #.  60,  u  inches  thick,  was  erected  by  the  plaintiff,  half  on  the  land, 
notrl^dered  *"^  half  at  the  expence,  of  each  proprietor.  The  plaintiff  at 
legal  by  the  the  same  time  rebuilt  his  manufactory :  the  elevation  of  that 
timet  but  may  81^^  of  it  which  adjoined  the  defendant's  land,  consisted,  as  to 
be  afterwards  ^he  lower  part,  of  the  *  party- wall ;  and  as  to  the  upper  part,  of 
against  under  a  frame- work  of  wood,  covered  with  slate,  the  base  of  which 
^^aUasj.  ^"^  ^'^  wholly  placed  on  the  plaintiff's  own  land,  and  for  the 
r  •^gg  1  greater  part  of  its  length  rested  on  his  own  half  of  the  party- 
wall,  in  an  indent  made  in  the  brickwork  for  that  purpose  ; 
and  the  frame,  as  it  rose,  slightly  inclined  inwards  from 
tlie  defendant's  land,  but  a  part  of  the  elevation  which  con- 
tained one  window  that  lighted  the  stair-case,  sprung  from  a 
part  of  the  wall  which  wholly    stood  within  the  plahitiff's 

land. 
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Liidy  on  the  site  of  a  part  of  the  old  wall^  and  which  whidow 
''as  in  feet  never  removed,  but  was  under-propped  while 
le  brickwork  below  it  was  taken  down  and  replaced.  The 
II  of  the  lowest  tier  of  windows  was  placed  exactly  at  the 
line  height  as  the  sill  of  the  plaintiff's  former  windows  had 
een^  and  another  tier  of  windows  was  placed  in  an  upper 
:ory,  which  did  not  exist  in  the  old  workshop.  While  the  old 
rail  stood,  the  defendant  had  made  use  of  it  by  erecting 
gainst  it  on  his  land,  a  shed  which  did  not  rise  higher  than 
ihe  wall.  He  had  recently  carried  up  an  additional  height  of 
Perpendicular  wall  upon  his  half  of  the  new  party- wall,  and 
iiad  built  up  his  shed  to  the  same  height,  and  had  thereby  ob- 
structed, in  such  a  degree  as  to  render  the  place  unfit  for  the 
purposes  of  the  plaintiff's  trade,  the  lights  of  the  lower  story 
of  the  plaintiff's  manufactory,  as  well  those,  the  sill  of  which 
i^ted  on  the  party-wall,  as  that  which  rested  on  the  piece  of 
v*^  built  wholly  on  the  plaintiff's  land.  The  jury  found  a 
^erdict  for  the  plaintiff,  subject  to  the  point  reserved,  upon 
^bich  the  defendant  had  rested  his  defence,  that  the  windows 
^^mselves  in  the  plaintiff's  building  were  a  nuisance,  because 
^«y  were  inserted  in  a  party-wall,  and  prohibited  by  the 
^tute  14  6.  3.  c.  78-  and  that  therefore  the  plaintiff  could 
K>t  maintain  an  action  for  any  injury  done  thereto. 

Bett  Serjt.  in  Hilary  term,  obtained  a  rule  mri,  to  set  aside 
be  verdict  and  enter  a  nonsuit. 

Shepherd  Solicitor-General  in  this  term  shewed  cause.  The 
^ase  is  reducible  to  three  questions.  1st,  Inasmuch  as  the 
daintiff  had  an  original  right  to  windows  in  his  building, 
whether  the  passing  of  the  building-act  broke  in  upon  it. 
Idly,  Supposing  that  it  did  not,  but  thai  the  plaintiff  had 
that  right  until  he  made  an  alteration  in  his  building, 
Krfaether  in  making  that  alteration  he  forfeited  that  right. 
Mly,  Supposing  that  he  had  not,  but  that  he  had  violated 
the  building-act,  whether  that  circumstance  takes  away  those 
dghts  which  he  would  otherwise  have  had,  or  whether  the 
punishment  for  misconduct  in  those  particulars  was  not  con- 
fined to  ihe  remedies  prescribed  by  the  building  act.  As  to 
the  first  point,  it  was  a  monstrous  proposition,  and  would 
introduce  infinite  mischief  and  disturbance,  to  suppose  that 
the  effect  of  the  building  act  was  to  enable  every  man  who 
had  a  share  in  a  party-wall  to  obstruct  or  destroy  every 
window  which  his  neighbour  happened  to  have  in  his  higher 
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contiguous  building,  looking  laterally  over  the  brad  of  the 
other.    2.  Although  the  defendant  has  concurred  in  buUding 
the  party-wall  to  a  certain  height^  in  lieu  of  the  plaintiflfE 
former  fence-wall,  the  defendant  does  not  thereby  acquire 
the  right  indefinitely  to  raise  his  half  of  the  wall  4o  the 
prejudice  of  his  neighbour ;  the  relative  rights  of  the  par- 
ties remain  as  before.     The  plaintiff  having  first  put  hii 
windows  on  his  half  of  the  wall,  has  a  right  to  carry  thena 
up  unobstructed.    He  has  confined  himself  to  his  own  soil 
3.  The  upper  part  of  this  structure  would^  under  14  &•  8 
c.  78*  «•  60,  be  a  nui8ance,<'if  it  is  to  be  considered  ais  i 
party-wall,  and  tried  by  that  criterion,  fi>r  it  is  deficient  ii 
thickness  and  not  constructed  of  statutable  materiAls,  aiM 
has  openings  and  windows  in  it;  but  it  is  no  party-wall 
It  is  only  a  renewal  of  the  antient  building,  and  since  tfaa 
continued  legal  notwithstanding  the  act,  the  plaintiff  was  ii 
like  manner  legally  warranted  notwithstanding  the  statute,  Ii 
reinstating  the  present  building,  which  decay  had  compelle 
him  to  repair,  in  the  same  positicm,  and  with  the  same  righl 
as  the  old  one,  which,  if  it  were  now  standing,  woidd  hav 
been  obstructed  by  the  acts  now  complained  ot    The  14t 
section,  which  defines  party-widls,  only  requijies  them  to  b 
^^  between  house  and  house,  or  other  buildings,  or  so  muc 
thereof  as  shaU  not  have  a  separate  and  distinct   wall. 
The  party-wall  therefore  needs  only  to  be  commensural 
vnth  the  plane  of  joint  contact  of  the  two  contiguous  bmk 
ings,  and  extends  no  fiirther  than  the  lesser  of  them.    Wbei 
the  fesser  terminates,  and  the  greater  is  continued,  the  statut 
neither  requires  a  party-wall  to  be  <;arried  up  between  tb 
greater  building  and  Ibe  void  space  of  the  adjoining  estati 
nor  does  it  require  the  several  walls  of  the  greater  buildin 
to  possess  the  qualities  of  a  party-wall.    This  constructio 
is  strengdiened  by  s.  26,  which  requires  the  party-wall  t 
rise  18  inches  above  the  roof  of  the  highest  building,  onl 
in  case  where  such  building  gables  against  such  party-wal 
which  is  not  tiiis  case,  for  the  plaintiff^s  building  fronts  to  tl 
party-wall,  not  gables  to  it,  and  the  party-wall  was  carric 
up  18  inches  higher  than  the  defendant's  adjoining  she* 
S.  27,  which  directs  how  timbers  shall  be  let  m,  does  n< 
aid  the  defendant's  argument,   for  it  assumies  tiie  meanii 
of  party-walls  to  be  known,  but  does  not  help  to  define  thei 
The  42d  section,  in  enabling  **  the  prqprietor  or  occupier 

ai 
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any  building  to  which  any  party*wall  of  the  required  tliiclaiess       1814* 
hdofs^p^  to  raise  the  same,  together  with  the  shaft  or  shafts  « 
of  the  chimnies  belonging  thereto,  by  and  at  liis  expence,  ^, 

to  any  height  he  sliall  think  proper ;"  and  the  43d,  in  directing    Contbbs* 
that  .^  any  party-fence-waU  may  be  raised  by  or  at  the 
expence  of  the  proprietor  or  occupier  of  the  ground  on  either     [  469  ] 
side  adjoining  thereto/'  apply  only  to  cases  wherein  the 
liberty  thereby  given  can  be  exercised  without  interfering 
wiHk  the  prior  rights  of  others.    If  the  plaintiff  had  not  pre- 
▼loudy  had  any  windows  in  his  building,  the  defendant  might 
haye  availed  himself  of  this  permission  to  carry  up  the  party- 
wall  for  his  own  purposes  to  any  height  consistent  with  the 
elass  of  buildings  to  which  its  thicloiess  confines  it,  but  the 
general  rule,  ita  utere  tuo  ne  aUennm  Usdas,  still  over-rides 
and  restruns  this  power.    The  act  does  not  authorize  any 
one  to  raise  a  party-wall,  so  as  to  obstruct  ^the  lights  of 
another,  whether  the  person  prejudiced  thereby  be  a  stranger, 
(upon  which  case  there  could  not  be  a  doubt,)  or  be  the 
joint  contributor  to  the  expence  of  erecting  the  original 
paity-wall.    The  60th  section  enacts,  that  if  any  person  shall 
build  or  alter  any  building  contrary  to  the  regulations  of  that 
act,  and  shall  be  convicted  thereof  the  building  so  irregularly 
Iiailt  or  altered  shall  be  deemed  a  common  nuisance,  and  the 
Iniilder  and  owner,  or  one  of  them,  shall  enter  into  a  recog- 
nizance to  abate  or  demolish  it,  or  to  amend  it  according  to 
"the  regulation  of  the  act;  and  that  on  de&ult  of  entering  into 
such  recognizance,  the  defaulter  shall  be  committed  to  gaol, 
until  he  shall  have  abated,  demolished,  or  amended  the  same, 
or  until  such  irregular  house  or  building  shall  have  been 
demolished  by  order  of  the  magistrates,  which  order  they 
are  thereby  im  powered  to  make,  provided  that  such  con- 
viction be  had  within  three  months  after  the  building  be 
finished;  the  legislature  therefore  meant,  that  unless  the  vi- 
gilance of  the  district  surveyor  points  out  the  irregularity 
within  three  months,  for  quieting  men's  rights  and  posses- 
sums,  length  of  time  and  public  acquiescence  should  sanction 
the  deviation  from  this  act,  and  the  buildei:  should  not  be 
afterwards  molested.  If  the  building  is  a  nuisance  at  common 
law,  the  plaintiff  may  be  indicted  at  any  time.    By  s.  62,  a 
district  surveyor  is  appointed :  by  ^.  63,  notice  must  be  given      [  470  ] 
to  him  before  any  alteration  made,  and  a  certificate  of  con- 
formity is  to  be  issued  by  the  surveyor;  tiierefore  the  plaintiff 
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having  taken  all  these  precautions,  (which  in  feet  were,  and 
the  plaintiff  has  a  right  in  argument  to  assume  that  they  were, 
complied  with,)  the  plaintiff's  building  is  no  nuisance  unless 
a  conviction  had  taken  place  within  the  first  three  months. 
At  all  events  the  plaintiff  was  entitled  to  a  verdict  for  the 
injury  done  to  that  window  in  the  staircase  which  stood  upon 
that  piece  of  wall,  which  was  jiot  a  party- wall,  but  was 
wholly  built  within  the  plaintiff's  land^  in  the  place  of  the  old 
wall. 

Best  and  Vauglian,  Serjts.  contrit.  If  the  plaintiff  maintains 
hii^  verdict  on  the  last  ground,  it  is  a  mere  Norfolk  groat;  but 
as  the  atention  of  the  judge  and  jury  never  was  directed  to 
to  that  point,  and  as  the  models  produced  shew  no  apparent 
distinction  between  the  main  range  and  the  staircase  window; 
if  the  Court  have  any  doubt,  they  will  send  that  point  to  a 
new  trial.  As  to  the  second  principal  question,  it  is  said  the 
pbdntiff  had  an  old  wall  on  which  his  windows  formerly 
rested.  It  is  unnecessary  to  enquire  what  were  the  plaintiff's 
ancient  rights.  The  moment  that  this,  with  the  consent  of 
both  proprietors,  became  a  party-wall,  all  those  rights  were 
done  away.  The  plaintiff  has  deserted  them  and  availed 
himself  of  the  building-act  to  take  the  defendant's  ground 
and  build  on  it ;  if  he  has  the  defendant's  ground,  the  defen- 
dant is  entitled  to  have  in  return  the  reciprocal  benefit  of  the 
protection  fix)m  fire,  which  tlie  act  contemplated.  Having 
once  gone  into  the  building-act,  the  plaintiff  must  conform  to 
it  in  all  things.  As  to  the  third  point,  the  fix)nt  in  question  of 
the  plaintiff's  building  is  to  all  intents  a  party-wall,  but  it  is 
not  constructed  conformably  to  the  building-act.  If  the 
plaintiff's  construction  prevails,  all  the  effect  of  the  act^ 
which,  were  its  expression  equally  good  as  its  int^tion, 
would  be  the  best  of  statutes,  will  be  taken  way.  The  great 
object  of  it  is  to  prevent  fire.  That  can  only  be  effected  by 
carrying  up  the  party-wall  the  whole  height  of  the  highest  of 
two  contiguous  buildings.  To  consider  the  case  first,  as  if 
there  were  no  windows  in  the  plaintiff's  building,  s.  27  care- 
fiilly  prevents  more  timber  being  put  into  party- walls  than 
'^  such  templets,  chains,  and  bond-timbers  as  shall  be  neces- 
sary, and  other  than  the  ends  of  girders,  beams,  partings,  and 
other  principal  timbers."  But  the  plahitiff  has  put  timber 
into  the  wall,  not  for  a  bond  to  hold  the  wall  together,  but  as 
a  frame  to  hold  the  window:    this  section  requires  eight 

inches 
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inches  and  a  half  of  soUd  brick  to  be  left  between  the  end       1814. 
and  ude  of  every  timber,  and  the  timber  of  any  building  -, 
adjoining  thereto.    The  plaintiff  oould  not  carry  up  a  timber  ^ 

building  without  windows  thus  mdented  into  the  party-wall :     Conyses. 
for  the  timber  b  let  into  the  wall  throughout  half  its  thickness 
at  the  indentation,  and  the  other  half  is  brick-work  which 
rises  higher  than  the  bottom  of  the  timber.    If  the  defendant 
takes,  as  he  may,  the  same  liberty  with  his  side,  as  the 
plaintiff  has  done  with  his,  there  could  not  be  eight  inches 
and  a  half  between  timber  and  timber.    The  statute  directs 
in  s.42f  that  ^^  no  wall  shall  be   raised,  unless  it  can  be 
done  with  safety  to  such  wall,  and  the  several  buildings 
adjoining  thereto,"  meaning  with  that  kind  of  safety  against 
fir^  which  it  was  the  purpose  of  the  act  to  secure.    If  the 
plaintiff's  argument  is  correct,  no  reason,  except  the  obstruc- 
tion thereby  occasioned  to  the  plaintiff's  windows,  prevents 
the  defendant  from  building  in  the  same  way;  if  then,  there 
irere  no  windovrs,  the  defendant  might  in  like  manner  law- 
fully remove  the  brickwork  left  on  his  half  of  the  wall,  and 
pat  thereon  a  timber  sill,  and  timber  frame-work  similar  to 
the   plaintiff's,  and  carry  it  up  as  high  as  the  plaintiff's 
building:  then  there  would  be  two  buildings  of  timber  in      [  4712  ] 
oontact  with  each  other  i  or  if  this  elevation  is,  as  has  been 
<H>ntended,  to  be  considered  as  a  roo^  because  it  slopes 
inivards,  then  there  would  be  two  roofe  coming  into  contact 
XFith  each  other  at  the  base,  without  a  party- wall  between 
^em^  which  is  contrary  to  the  act.    If  the  defendant's  be 
still  the  lowest  roo^  in  case  of  fire  the  burning  rafters  and 
Iron  of  the  plaintiff's  frame-work  would  &11  on  it,  and  set 
the  defendant's  house  on  fire.    5.  26,  regulates  the  height 
of  the  building,  and  directs  that  '^  every  par^-waU,  and 
addition  to  any  party-wall,  shall  be  carried  up  and  remain 
one  foot  sbc  inches  at  least  aibove  the  roof  of  the  highest 
building."    This  enactment  therefore  answers  the  gist  of  the 
action,  which  is  that  the  defendant  had  no  right  to  build 
his  half  of  the  party- wall  higher  than  it  originally  was :  for  it 
most  expressly  enables  the  defendant  to  make  the  party-wall 
higher  than  the  whole  elevation  of  the  plaintiff's  house.  But  it 
is  said  there  was  no   house  on  the  defendant's  land,  only 
a  ijied :  this  is  a  curious  argument  to  use  as  applied  to  the 
vicinity  of  London,  where  every  foot  of  laud  is  so  valuable,  as 
building  ground.    If  the  plaintiff  makes  this  a  party- wall,  he 
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anticipate?  that  his  neighbour  will  bnild  a  house  against  his 
party- wall,  and  if  he  might  not  do  it,  the  first  builder  would 
preclude  his  neighbours  on  the  four  sides  of  his  house  from 
building.  It  is  not  true  that  there  is  no  nuisance  till  convic- 
tion :  the  conviction  does  not  make  the  illegality,  it  finds  it ; 
that  clause  only  gives  the  specific  remedy  and  punishment, 
but  does  not  prevent  it  firom  being  substantively  and  univer- 
sally ill^fal  to  raise  such  an  edifice.  It  would  be  absurd  that 
a  plaintifiT  should  to-day  recover  damages  for  obstructing  his 
lights  in  a  house  which  to-morrow  may  be  pUUed  down  as 
illegal ;  a  plaintiff  never  can  recover  for  any  damage  done  to 
a  thing  which  the  law  has  declared  illegal. 

GiBBS  C.  J.  This  action  is  brought  by  the  plaintiff  agunst 
die  defendant  for  obstructing  lights,  which  the  plaintiff  avers 
that  he  was  entitled  to,  and  that  the  defendant  has  no  right 
to  obstruct.  The  plaintiff  founds  hi$i  claim  on  near  forty  years' 
possession,  which  certainly  is  primd  facie  evidence  that  he 
was  entitled  to  them.  The  state  of  the  buildings  was  tibis: 
the  defendant  and  the  plaintiff  had  adjoining  premises,  the 
defendant  had  a  shed  resting  against  the  wall  which  was  built 
entirely  on  the  plaintiff's  own  land.  Overlooking  the  roof  of 
the  defendant's  shed,  the  plaintiff  had  this  range  of  buildings, 
the  lights  in  which,  as  he  now  complains,  are  obstructed. 
After  the  passing  of  the  building-act,  the  wall  between  die 
plaintiff's  house  and  the  defendant's  shed  was  rebuilt^  and 
rebuilt  in  such  a  manner  as  the  plaintiff  was  obliged,  not 
enabled  only,  under  that  act,  to  build  it :  and  it  thenceforth 
•became  a  wall,  resting  partly  on  his  own  and  partly  on  the 
adjoining  land,  instead  of  standing  as  it  before  did,  entirely  on 
his  own  ground.  He  carried  it  up  as  a  party-wall,  as  high  as 
the  former  wall  had  been.  Upon  the  top  of  his  former  wall 
used  to  spring  a  fi^me,  containing  windows ;  upon  the  half  of 
his  new  wall  he  sprung  another  fitime,  containing  similar 
windows,  and  also  other  windows  above  them,  about  which 
there  is  no  question.  After  the  plaintiff  had  built  this,  the 
defendant,  not  acting  under  any  provision  of  the  building-act, 
raises  this  shed,  and  obstructs  the  plaintiff's  windows.  The 
plaintiff  complains  of  the  obstruction :  the  defendant  contends 
that  the  plaintiff  is  not  entitled  to  any  redress :  first,  because 
the  building-act  has  prohibited  all  lateral  lights  which  existed 
before  the  act,  in  any  situation  wherein  they  do  not  conform 
with  those  regulations  thereby  imposed  in  the  case  of  new 

contigfuous 
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otittgiKniB  buOifings;  seconcHy^  became  the  plaintifT,  by 
eserting  *his  ancient  wall  and  carrying  up  his  new  building 
a  a  party-wall^  has  abandoned  his  ancient  right,  if  he  had 
ny;  and  having  brought  himself  within  the  scope  of  the 
uilding-aoty  is  bound  to  raise  no  edifice  but  such  as  in  a  new 
ite  would  be  conformable  to  that  act.  As  to  the  first  pointy 
re  are  clearly  of  opinion  that  the  law  is  not  so,  and  that  not* 
dthstanding  the  building-act,  the  plaintifTs  right  to  his 
siteral  lights  remained.  Secondly,  as  to  the  question  whether 
he  plaintiff  has  given  up  these  rights;  with  respect  to  his 
trailing  himself  of  the  building^act,  he  was  obliged  to  rebuild 
iccording  to  the  regulations  thereof,  when  his  old  party-wiJl 
wns  condemned.  But  it  is  said  he  has  carried  this  wall  up, 
lot  in  the  way  required  by  the  building-act;  that  he  ought  to 
lave  carried  up  an  entire  wall  above  the  top  of  bis  house,  and 
houid  have  inserted  neither  timber  nor  lights  in  it,  and  that 
herefiM^  he  cannot  recover.  Without  meddling  with  the 
uei«tion  whether  the  plaintiff  was  or  was  not  justified  in 
arrying  up  this  wall  and  inserting  these  lights,  we  are  of 
piniiHi  that  the  objection  is  no  answer  to  the  present  action. 
^his  is  not  an  action  against  the  plaintiff  for  raising  an  illegal 
i^all^  but  against  the  defendant  for  obstructing  these  lights ; 
7e  are  of  opinion  that  the  plaintiff's  title  to  these  lights 
emained,  notwithstanding  his  nusing  the  wall  in  this  manner; 
f  the  defendant  receives  any  grievance  firom  the  plaintiff's 
railding,  let  him  proceed  against  %im  by  such  course  as 
le  tiiinks  this  statute  gives :  if  he  thmks  that  the  act  gives 
luthority  for  pronouncing  a  sentence  abating  any  part  of  it  as 
%  nuisance,  let  him  pursue  his  remedy ;  and  the  plaintiff  amy 
bring  an  action,  and  the  defendant  may  justify  under  tiie 
bidMing-act,  but  I  think  upon  the  present  circumstances  that 
the  verdict  ought  to  stand. 

HxATH  J.  I  am  of  the  same  opinion.  The  act  gives  spe- 
cific remedies,  if  the  provisions  tl\ereof  are  infiinged :  those 
remedies  are  not  pursued  in  the  present  case,  and  the  defen- 
dant cannot  therefore  avail  himself  of  the  enactments  of  that 
statute  as  a  justification  of  what  he  has  done.  It  is  pretended 
that  this  building  is  a  common  nuisance,  and  that  the  de- 
fendant has  a  right  therefore  to  obstruct  the  windows,  or  to 
do  any  other  act  for  the  abatement  of  it ;  that  doctrine  would 
go  to  the  extent,  that  this  defendant  or  any  other  person 

whatsoever 
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;]ai4.       whatsoever  may  pull  down  this  house.    There  is  therefore  no 

Tit  e"^n   ^^^^^^^'^  ^^X  ^**^  plaintiff  should  not  recover. 
t,.  Chambre  J,  entirely  concurred. 

CoNYEKs.        Dallas  J.    The  plaintiff  has  been  in  the  possession  of  these 
lights  near  forty  years.    The  former  wall  in  which  they  stood 
was  pulled  down,  and  he  has  been  possessed  of  the  newly 
erected  wall  with  the  present  lights^  for  ten  years. .  It  nmst 
be  presumed  that  the  wall  has  been  built  under  the  authority 
of  the  district  surveyor^  and  it  must  therefore  be  presumed  to 
be  legally  built    I  am  not  now  to  put  myself  in  th«  place  of 
the  district  surveyor ;  but  if  I  were,  I  should  doubt  wlietber 
the  act  were  duly  complied  with.    It  has  been  argued,  dmt 
because  tliree  mmiths  have  passed  since  the  buihttng  was 
erected,  and  the  .time  is  elapsed  for  a  conviction  under  the 
60th  section,  therefore  that  building  which  was  in  its-  origin 
illegal,  is  become  legal;  but  this  is  too  absurd  a  propOritloii  to 
be  supported.  The  65th  section  requires  the  disUict  surveyor, 
in  case  the  workmen  employed  in  building  any  building  or  wall, 
or  in  the  cutting  into  any  such  party-wall,  shall  not  obiserve 
[  476  1     the  regulations  of  the  act,  to  give  information  thereof,  and  that 
if  the  mayor  or  justices  upon  a  hearing  find  that  any  breach  of 
the  rules  of  the  act  has  been  committed,  they  shall  cause  such 
irregular  building  or  wall  to  be  demolished  or  amended. 
This  section  contains  no  limitation  in  point  of  time*    I  am 
therefore  clearly  of  opinion,  that  there  is  a  remedy  under  the 
building-act,  by  the  ^strict  surveyor  laying  an  information, 
and  the  magistrates  ordering  the  building  to  be  pulled  dowi^ 
if  it  be  improperly  built,  and  if  the  defendant  thinks  himself 
'  aggrieved,  he  must  resort  to  that  remedy :  but  whether  the 
plaintiff's  building  be  constructed  according  to  the  building- 
act  or  no,  I  am  clearly  of  opinion  that  the  circumstance 
furnishes  no  defence  to  the  defendant  in  this  action. 

Rule  discharged. 
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Bbi«l  and  Another  v.  Kyh br  and  Others.  Affly  3. 

rHIS  was  an  action  of  assumpsit  brought  by  the  charterers  The  indorsee 

of  the  ship  JEftid,  to  recover  from  the  Defendants  the  f^d^gof^^^ 

eight  of  goods,  shipped  at  St.  D<mdngo  by  D'Jrcy,  and  for  goods  shipped 

hich  the  master  had  signed  bills  of  lading,  deliverable  "  to  ^*eSii?^ 

le  shipper's  order  or  his  assigns,  he  or  they  paying  freight  veraWe  to  the 

1.  .  ^  1        ,  t»      Vi  1      1   •       consignee  or 

MX>rding  to  the  terms  of  the  charter-party.  Darcy  had  m-  his  assigns, he 
>reed  the  bills  of  lading  (o  Goodall,  who  consigned  them  to  frJ^gP^^^r? 
letcher  in  this  country.    The  goods  were  landed  at  the  West  ding  to  the 

K&a  docks  before  payment  of  the  freight:  the  deliveiy  of  *h™er-party, 
te  goods  was  begun  on  the  4th  oi  August j  and  completed  on  is  liable  to  the 
le  1st  of  September  1809.    Fletcher  had  applied  to  the  defen-  assumptit  for 
mts,  with  whom  he  had  had  no  previous  dealings,  as  brokers,  ^^^'^u*^ 
»  sell  the  goods  and  to  advance  him  40U0i.  on  the  credit  goods  were 
kereof,  which  they  did  on  the  8th  of  August,  and  he  indorsed  lr4# /^^f  * 
» thfjm  the  bills  of  lading.    The  defendants  sold  part  of  the  docks  before 
H)d8  so  early  as  the  13th  oi  August,  other  pan  on  the  18th  of  ding,  was  in- 
ckbeTy  and  in  December  1809  they  rendered  an  account  of  ^^^j^f 
les;   they  had  in  the  meantime  made  further  advances  to  stop  was  pnt 
^ler  on  account,  and  in  April  1810  they  made  him  a  pay-  l^the^oc^ 
^t  of  2,500i.,  which  was  not  an  exact  balance,  but  left  him     And  though 
5ir  debtor  after  accounting  for  the  whole  proceeds.    It  is  had  paid'^over 
Hal  for  masters  of  ships  to  make  an  application  for  payment  S^J-P*"**^?®^ 
freight  at  tlie  end  of  two  months  from  delivery  of  the  goods,  freight  was 
d  it  is  also  the  iiractice,  if  goo<ls  have  been  landed  at  the  ^^^^^^^  ^^ 
^  India  docks  without  payment  of  freight,  for  the  masters 
diips  to  put  on  the  goods  what  is  called  a  stop,  that  is,  to 
[Hire  the  officers  of  the  docks  not  to  deliver  the  goods  until 
•  freight  is  paid.    The  Plaintiffs  had  not  pursued  either  of 
Se  measures.    They  did  not  apply  to  the  defendants  for 
mient  of  the  freight  till  June  1810,  after  the  defendants  had      [  478  ] 
9ed  to  have  any  of  the  proceeds  of  the  cargo  in  their  hands, 
en  the  plaintiffs  requested  to  see  the  bills  of  lading,  which 
defendants  refused  to  permit ;  and  thereupon  the  plaintiffs 
ed  for  payment  of  the  freight,  which  the  defendants  also 
jsed,  and  referred  the  plaintiffs  for  it  to  Fletcher,  saying  that 
he  application  had  been  made  while  they  retained  the  pro- 
foL.  v.-  K  k  ceeds. 
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1814.      ctfii»9  they  could  have  communicated  with  Fletcher  respecting 

the  payment  of  the  freight,  but  that  they  now  had  no  funds  for 

^  that  purpose.   The  jury,  under  the  direction  of  Mat^field  C.  J. 

KvMsa.  before  whom  this  action  was  tried  at  the  jBuildhaU  settings  after 
Michaelmas  term  1813,  found  a  verdict  for  the  plaintiffi. . 
Shepherd,  Solicitor-General,  iu  HUary  term  1814,  obtained 
'  a  rule  nisi  for  setting  aside  the  verdict  and  having  a  new  trjal^ 
which  rule  the  Court,  stopping  Lens  and  JSeftSegtwlip  would 
have  shewn  cause,  now  called  on  the  Solicitor-General  to 
support,  and  to  distinguish  this  case  from  that  of  Cock  y.  jR^f- 
lor,  13  East,  399^  He  relied  on  the  case  of  Wilson  v,  Kymer^ 
1  Maule  fy  S^Iw.  157.)  as  establishing  the  principle,  that,  wdets 
by  reason  of  an  especial  practice  of  deaUng,  between  the 
parties,  no  such  assumpsit  as  was  here  contended  for  coold  be 
raised;  the  transaction  upon  which  the  present  action  wbb 
founded,  was  the  first  dealing  between  these  parties^  and 
therefore  afforded  no  ground  for  such  an  inference.  Secondly, 
that  in  this  case,  as  in  Wilson  V.  Kymer,  the  goods  were  landed 
before  the  bills  of  lading  were  indorsed  to  the  defendants,  so 
that  the  credit  for  the  freight  was  not  given  by  the  matter  to 
them,  but  to  the  consignee  upon  the  security  of  whose  Uabili^ 
the  master  had  let  them  come  over  the  ship's  side,  upon 
which  ground  Lord  £Uen6drougA  C.J.  would  have  nonsuited 
the  plaintifis  in  that  case,  had  not  the  course  of  dealing  be- 
tween the  parties  evinced  an  unplied  promise  by  the  defen- 

[  479  ]  dants  to  pay  the  freight.  When  the  master  of  the  ship  delivers 
the  goods,  the  indorsee  of  the  bill  of  feding  has  an  opportunity 
of  asking  him,'  whether  the  freight  has  been  paid  or  not :  if  he 
does  not  ask,  it  is  to  be  presumed  that  it  has  been  paid,  the 
usual  terms  of  a  bill  of  lading  being  so.  It  is  the  usual  ooone 
for  the  captain  of  a  ship  to  give  a  notice  at  the  docks,  ctSUd  f 
stop,  to  prevent  the  delivery  of  the  goods  till  frdght  is  paid. 
But  if  the  mdorsee  finds  no  stop  entered,  he  has  no  reasoriiOMe 
notice  that  the  freight  is  not  paid.  The  freight  note  is  usbally 
p^d  within  two  months,  but  in  this  case  no  applicatichi  Was 
made  to  the  defendants  for  payment  of  the  freight,  for  the 
greater  part  of  a  year,  nor  until  long  after  they  had  paid  6¥^ 
all  the  proceeds  to  Fletcher. 
GiBBs  C.  J.  The  three  puisne  Judges  in  the  King's  Bench 
*  held  that  the  case  of  Wilson  v.  Kymer  differed  from  Cbtfft  v. 

Taylor,  on  the  ground  that  it  wa:^  a  case  where  Die  goods  irere 
delivered,  not  on  the  bill  of  lading,  but  upon  an  express  order 
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-fiom  tfie  principal  to  deliver  th^m  to  the  broker;'  \mt\tbaf  •U       isi4. 
three  agreed  with  Cock  v.  Ttiylory  that  if  the  goods  frer#  delt- 
▼ered  to  the  defendaot  on  the  bill  of  huUQg,  that  would  be         ^ 
suflfeient  to  sui^pqrt  the  action.  I  conceive  the  dock  company      Kvioii. 
to  be  ai^ts  finr  the  ship  owners  in  delivering  otit  of  die 
gHodi;  and  what  they  do  is  the  same  in  eflect,  a&  if  it  were 
dotae  by  the  ship  owners.    They  deliver  out  the  produce  to 
Ih^  defendants  as  to  the  owners  of  the  bill  of  lading.    The 
deftndants  ought  not  to  pay  over  the  proceeds  to  anotfaeify 
witheat  deceiving  from  him  the  freight.    These  defeodanCs 
wefe  tiie  hist  persons  who  ought  to  have  done  it,  because  their 
etnr  pi&ctice  was,  that  even  when  they  received  olrd^rs  from 
aoetlier  pefMo  to  land  goods,  they  were  in  the  habit  of  payii^ 
Ihe  freight  for  them;  therefore  itrithout  referring  to  the  more 
JMient:  decision  against  them,  which  took  plate  in  the  cause  of 
Moonon  t.  E)fmer,  BRL  T.  1814,  at  a  time  subsequent  to  this     [  480  ] 
tnoaaotidn,  their  practite,  as  it  appeared  in  fVikon  v.  Kymer, 
IMtores  their  knowledge  of  the  law  that  they  ought  not  to  pay 
tover  ibe  proceeds  without  paying  freight.    The  Court  think  it 
2s  impossible  to  distinguish  this  case  from  that  of  Cock  v.  Taylor, 
therefore  the  rule  must  be 

Discharged. 


Afi^S. 


y^jjniHIS  was  an  action  upon  a  policy  of  insurance  at  and  from     p^iie.  ^t 
jL    Pemambucoy  or  any  other  port  or  ports  in  the  ]BrazilSy  to  and  finm  Per- 

AB^^MAA  J^Atf  ,^^dk  ^^^K 

ImyioUf  upon  the  ship  Lim,  beginning  the  adventiu-e  on  the  any  other  port 
termination  of  her  cruize  and  preparing  for  her  voyage  to  ^'P^'H.®??^ 
Jjondan,  with  or  without  letters  of  marque,  mth  leave  to  jBruxii9,to 
ehase,  capture,  man  prize  or  prizes,  and  see  them  into  port,  ^^J^^J^' 
but  not  to  cruize,  and  with  liberty  in  that  voyage  to  proceed  snredy  if  he 
and  sail  to,  amd  touch  and  stay  at  any  ports  or  places  whatso-  ^i!^l\iP,% 
ever,  and  to  call,  take  in,  deliver,  or  exchange  goods  at  any  gotowyother 
place ;  to  return  the  whole  premium  if  the  risk  did  not  com-  tiu  he  f^tu  a 
mence.    The  Plaintiff  averred  that  on  the  20th  ofJuguft  the  J5S'„'j|'^ 
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cruize  terminated^  and  tb^t  the  vessel  thereupon  prepared  for, 
ipd  departed,  and  set  sail  upon  her  said  voyage  to  London^  in 
parts  beyond  the  seas,  to  wit,  at  Pemawbuco  aforesaid,  and 
that  while  she  was  sailing  and  proceeding  on  her  said  voyage, 
she  was  lost.    The  second  count  stated  the  loss  to  have  hap- 
pened while  the  vessel  was  sailing  towards  London.    In  the 
second  of  these  causes  the  declaration  had  been  amended  be- 
fore the  trial,  and  it  was  now  therein  averred  that  the  loss 
happened  "  while  the  ship  was  sailing  on  the  voyage  described 
in  the  policy/'  The  Defendants  paid  the  premiums  into  court. 
These  causes  were  tried  before  Man^ld  C.  J.,  at  the  attings 
after  Michaelmas  term  1813,  when  the  evidence  was,  that  the 
Lion  had  been  fitted  out  as  a  private  ship  of  war,  and  was 
sent  to  cruize  for  three  months  in  the  South  Seas,  with  instmc- 
tions  after  that  time  to  bring  home  a  cargo  of  merchandize. 
On  the  18th  of  June  the  cruize  terminated;  tlie  vessel  was 
then  on  the  coast  of  ^roxil,  considerably  to  the  northward  of 
Pemambuco',   the  master  sent  an  officer  ashore  to  inquire 
whether  a  cargo  could  be  obtained  at  Pemambucoj  and  filling 
that  it  could  not,  and  having  taken  on  board  there  no  goods 
whatever,  he  stood  for  St.  Salvador ^  a  port  of  Brazil^  600  miles 
to  the  southward,  and  more  distant  from  London  than  Pemam- 
bucoy  intending  to  try  for  a  cargo  there,  and  in  the  passage 
thither  the  vessel  was  lost.    For  the  defendant  it  was  objected 
that  either  the  vessel  had  not  begun  to  prepare  for  her  voyage 
to  London,  because  she  had  taken  no  goods  on  board,  and  was 
sailing  in  a  contrary  direction  fi*om  London,  and  so,  at  the  Ume 
of  the  loss,  the  risk  had  never  attached ;  or  else,  if  she  had 
sailed  fi'om  Pemawbuco  on  her  voyage  to  London,  and  the 
policy  had  attached,  she  was  bound  to  touch  at  no  other  ports 
of  the  Brazils,  imless  in  the  order  in  which  they  occurred  in 
the  course  of  the  homeward  voyage,  and  therefore  had  in  that 
case  comipitted  a  deviation  in  standing  for  St.  Salvador,  which 
was  out  of  the  course  from  Pemambuco  to  London.    It  was 
also  objected  that  there  was  a  variance  in  the  description  of 
the  loss,  inasmuch  as  the  first  count  of  the  declaration  averred 
that  the  vessel  had  set  sail  on  her  voyage  to  London,  whereas 
the  evidence  was,  that  she  had  not  sailed  for  London,  but  was 
lost  !n  her  voyage  to  St.  Salvador.    Nor  was  the  allegation 
true  in  the  second  count,  that  she  was  sailing  towards  London, 
whereas  she  was  holding  a  wholly  different  course.    These 
t^tflions  of  a  supposed  variance  did  not  apply  to  the  amended 
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dedamtion  in  "the  ioi»e'  of  Lawbert  y»  Gregory.    Xb^qj^iy*^        1614. 
found  Terdiots  for  the  -platntifT^  subject  to  Uie  objection%  jefIi^c^ 
bis  Lordship  reserved. 

In'  JHUory  term  1814^  FaugAoR  Serjty  in  the  two  first  of 
these'cwises^  and  Copley  Seijt^,  in  the  last^  obtained  rviles  iu^ 
to  set  aside  the  verdicts,  and  enter  nonsuits,  or  eise  to  reduce 
the  damages  by  the  deduction  of  the  premiums  paid  into  court, 
whidi  the  juries  had,  by  an  oversight,  omitted  to  allow, 
'  ^Shepherd  jSolicitor-Genei'al,  and  Beat  Seijt,  in-  this  term 
Aewed  cause.  This  was  a  trading  voyage,  for  the  purpose  of 
eoUeoting^a  cargo  in  the  several  ports  of  the  BraziU^  not  a 
foyage  direct  for  London.  By  the  terms  of  the  policy,  at  and 
kmxk  Pemambucoj  or  any  port  or  ports  of  the  Bra^iUs,  the  as- 
flired  liad  a  right,  after  arriving  at  the  first  port  of  the  Brazih, 
la  go  ftfxa  thence  to  any  other  port,  and  so  from  port  to  port, 
nany  mrder  that  he  might  find  convenient,  still  keeping  in 
riew  the  object  of  procuring  a  cargo  for  London,  till  h^  had 
completed  his  loading.  It  is  urged  he  had  selected  Peruana 
huso  as  his  port  of  loading,  and  had  lliereby  renounced  the 
rest  I  this  is  not  so.  This  is.  like  the.  case  of  Bragg  v.  Ander-- 
•0%  antCf  iv.  229.;  and  as  Man^ld  C.J.  there  says,  the  Court 
ifr  required  to  make  a  new  contract  for  the  parties,  and  to  sub- 
atitule  for  ^'  any  port  or  ports  of  the  Brazils  "  such  port  or 
peats  of  the  BrastUi  as  lie  in  a  direct  course  between  Pemam- 
taco  and:  London.  The  reason  is  the  more  forcible  here, 
iMeause  no  pc^  of  the  Brazils  lies  between  Pemambuco  and 
LMtm;  and  St.  Salvador  was  the  nearest  port  to  the  Soutk- 
wordy  and  the  most  convenient  for  obtaining  a  cargo.  The 
policy  attached  as  soon  as  the  ship  had  finished  her  cruize,  and  [  483  ] 
uriTcd  at  Pemamfruco  ;  she  was  from  that  time  preparing  for 
ker  homeward  voyage,  and  she  made  no  subsequent  deviation. 
Am  to  the  supposed  variance,  and  averment  that  a  ship  is 
laiiing  oa  her  voyage  for  London,  did  not  mean  that  ^he  was 
aontinually  sailing  with  her  head  right  for  London.  The  aver- 
nent  was  satisfied  if  the  vessel  had  sailed  on  a  voyage,  of 
ivhich.  London  was  the  ultimate  destination.  If  it  had  been 
espvesaed  ^  firom  Pernambuco  to  London,  with  liberty  to  touch 
wSt.Saioeuior,**  an  averment  that  the  ship  sailed  on  ''her 
royage  U>  London  aforesaid,"  would  sufficiently  de^gnate  that 
royage,  -as^well  while  her  course  was  towards  St.  Sateodor^  as 
ifteiHfrards^  The  substance  of  the  allegation  is,  that  the  loss 
bdppened while  sliierwea  sailing  ,on  the  voyage  in  parts  beyond 
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the  seas;  for  Pemombuco  ki  immed  under  a  yidelidei,  and  Buqr 
be  rejected.  The  second  .^count  rightly  describes  k  jm.  a 
voyage  towards  London. 

Leng,  Vdughan,  and  Copley,  Seijts.  endeavoured  to  support 
the  role.  The  terms  of  this  policy  are  not  adapted  to  describe 
tile  adventnre  on  which  the  plaintiff  seeks  to  recover;.  The 
policy  imposes  three  requisites^  which  must  te  complied. with 
before  the  risk  can  attach :  1.  The  ship  nviist  b8V0:ie]:siai]iatcid 
her  cruize;  2.- she  must  have  prepared- fi^  her  ^royERge^to 
London;  and,  3.  she  must  be  at  some  port  or  ports  hat  the 
JBraxUs.  Though  the  cniizing  had  ceased,  the  pdiicy  had  joot 
ilttached,  because  the  ship  was  not  prepa^ng  to  cooie  to 
Ltfhdon.  if  she  had  begun  discharging  her  ballast,^  or  taking 
in  bo*  stores,  it  might  have  sufficed.  Neither  iras  she  ever  at 
aoy  port  of  the  Bmsiit  /  for  she  never  was  in  tlie  poitof 
Pemambnco,  but  lay  off  a  long  distance  to  the  Nmihwwrd^  and 
merely  sent  an  officer  on  shore  to  obtain  inteUigene^  of  a 
cargo.  It  was  necessary  that. she  should  .have  drofqied  lier 
aadior  in  the  port,  and  have  lain  there  94  houn  in  good 
safety  beforie  the  risk  could  attach.  If  the  policy  did  attach  at 
Pernanibuco,  .the  ship  aflerwaifds  deviated;  *  She  hiMJl  coaled 
cruizing,  and  the  assured  had  elected  her  portof  loading', aa 
he  was  bound  to  do,  lor  it  cannot  be  contended  that  lipoa  :tlns 
imihense  coast  of  Brazil  the  assured  might  go  firom  poit  .to 
porit  as  often  as  he  would:  that  construction  woulfi  makevtiie 
diiratton  of  the  adventure  little  less  than  infinite.  Tha  asnced 
elects  a  port,  Pemambuco,  whereby  he  renounces  ^4;>tlieB 
ports,  and  he  afterwards  abandons  that,  and  goes  In  qnesV<rfa 
new  port,  when  he  has  no  longer  the  <^ion.  This  is  not  like 
the!  case  cited  of  Bragg  v.  Jnderson,  where  the  words  were 
a%  and  fiom  MarHnique  and  all  and  every  of  the  IPetf  India 
liktnds;  the  words  of  this  policy  are  in  the  alternative 
Pev^mbuoOf  or  a;ny  other  port,  or  ports;  not^  firom  PemamF' 
Imeo  and  any  other  port  and  ports.  The  words  more  nearly 
resemble  the  oepressions  In  the  case  of  Gakrdner  v.  Senhomie^ 
ante^  iii;  16.  at  and  from  London  to  THnidad,  and  any  port 
6r  ports  of  discharge  in  the  Spanish  Main,  all  er  dther,  with 
leave  to  call  at  all  or  any  of  the  West  India  islands  <Mr  settle* 
ments,  Jamaica  and  Si.  Domingo  excepted :  whef^^poh  it  was 
held  that  such  ports  only  could  be  taken  as  lay  in  the  direct 
eoume,  and  that  they  must  be  taken  in  the  successive  order  in 
Whidi  they  lay  in  the^voyage.    Therefore^  even  if  Ae^Cpprt 

could 
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iould  read  this  policy  as  an  insurance  from  Penumilmco  '^  and'' 
my  other  port  ^*  and "  ports^  still  it  would  be  confined  to 
Knrts  which  lie  in  the  course  of  the  voyage.  S«  P,  HQgg  v* 
^tomer,  J  Porit  on  Int.  6th  edit.  394. ;  1  Marsh,  on  Ins.  2d  edit. 
91.  So,  Bankin  yJ! Reeves,  B.  R.  upon  a  policy  at  and  from 
he  coast  of  4/Hca  to  England,  which  necessarily  included  all 
iocfts  on  the  coast  of  JfriccL,  and  the  vessel  havioig  taken 
certain  ports  there^  without  observing  their  gepgrapliical 
vrd&p  the  objection,  that  she  had  thereby  deviated^  was,  upon 
he  first  trial,  oveimled,  but  the  Court  granted  a  new  trial 
hereon,  in  which,  on  the  very  day  before  these  actions  were 
ried,  the  jury  found  a  verdict  for  the  defendant.  As  to  the 
"arianoe,  one  of  the  plaintiff's  counsel  relies  on  the  first  count, 
he  other  on  the  second.  Neither  truly  describes  the  voyage; 
he  words  ^'  at  Pemambuco,"  tliough  laid  under  a  videUcU, 
imiot  be  rejected,  because  they  are  material.  The  ship  was 
Kit  then  on  her  voyage  to  London,  but  on  her  voyage  to 
it.  Sahador.  She  was  no  otherwise  lost  in  her  voyage  to 
'jmdan  than  as,  in  a  loose  sense,  she  might  be  said  to  be  on 
er  voyage  to  London  fi-om  the  time  she  first  left  England  ,- 
!iat  is,  Lofndan  was  the  port  ot  her  ultimate  destination;  but 
le  had  not  then  reached  the  place  whence  her  homeward 
oyage  was  to  begin. 

GiBBs  C.  J.  read  the  terms  of  the  policy.  The  ship,  as  it 
[^ears  on  the  policy,  was  engaged  on  a  cruize  as  a  privateer 
r  letlm*  of  marque,  being  about  to  terminate  her  cruize,  and 
egin  a  trading  adventure,  the  assureds  looked  to  insuring 
liemaelves.  No  doubt  the  parties  might  make  a  contract, 
^th  would  protect  them  against  all  risjcs  from  the  termina- 
iim  -of  their  cruize,  while  tbey  were  getting  a  cargo,  and 
hence  home ;  it  appears  to  us  that  they  have  done  it.  The 
aptmin  endeavoured  to  get  a  cargo  at  PemanUmco,  but  filing. 
Q  ibBt,  he  went  for  St.  Sahador,  and  in  the  course  thither  the 
hip  was  lost.  The  underwriters  say  that  the  policy  never 
Uached^  or  if  it  did,  that  the  plaintiff  has  so  conducted  iiim- 
tf  since  it  attached,  as  to  forfeit  its  protection.  They  say  the 
iqi  never  arrived  at  any  port  where  she  began  to  take  in  a 
i£]go^  .and  .that  till  she  did,  the  insurance  never  took  effect, 
id  if  this  doctrine  be  sound,  the  &ct  is  certainly  true  that  she 
»ver  reached  any  port  where  the  loading  commenced.  Or, 
ij  tbey,  if  ^e  policy  did  attach,  tlie  ship  was  from  that 
loment  jboiind  to  pursue  only  the  direct  course  to  Londqo. 
...      -         '  The 
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ThcS  words  of  the  policy  give,  I  think,  an  answer  to  both  these 
constructions.  If  it  had  been  an  insurance  from  Pemambuca 
or  any  other  port,  there  would  have  been  mo^e  colour  for  the 
argument;  but  since  the  expression  is  from  any  other  port 
or  ports,  it  certainly  was  in  the  contemplation  of  the  under-- 
writers,  to  ^ve  the  assured  liberty  to  load  from  more  ports 
than  one ;  it  was  certainly  meant,  and  the  policy  expresses, 
that  she  niight  touch  at  more  ports  than  one;  and  the 
defendants,  to  support  their  objection,  must  argue  thus:  if  the 
plaintiff  elects  Pemambuco  as  his  port  of  loading,  he  is  bound 
to  confine  himself  to  that  one  port,  though  if  he  goes  to  any 
other,  he  may  go  to  one,  two,  three,  or  four  ports.  I  cannot 
think  this  is  the  true  construction  of  the  policy.  Theplaintifis 
meant  to  protect  themselves  fi^m  the  time  of  the  termination 
of  the  cruize,  and  at  any  port  or  ports  to  which  they  might 
find  it  necessary  to  go,  in  order  to  take  in  a  cargo.  It  is  sidd, 
the  ship  was  not  yet  preparing  for  her  voyage  for  London.  1 
think  that  when  she  gave  up  her  cruize,  and  sent  her  officers 
on  shore  to  look  for  a  cargo^i  she  was  preparing  for  a  voyage 
for  London.  I  am  of  opinion,  therefore,  that  the  risk  attached 
at  Pemambuco,  and  that  the  ship  not  finding  a  cargo  there^ 
she  was,  within  the  policy,  entitled  to  go  to  any  other  port  of 
Brazil,  where  she  might  get  a  cargo.  I  think  this  is  not  like 
the  case  cited  by  my  brother  Copley,  of  an  insurance  at  and 
from  Africa  home ;  that  exi^ression  was  by  no  means  so  large 
as  this.  Another  objection  is  taken,  that  the  declaration  does 
not  correctly  describe  the  loss,  for  that  this  ship  was  not  lost 
on  her  voyage  to  London.  I  think  that,  considering  the 
former  allegation,  this  expression,  ^  her  said  voyage  to  Lon- 
don,'* sufficiently  designates  the  voyage  fi-om  Pemambuco  or 
any  other  port  or  ports  to  London,  such  as  it  had  been  pre- 
viously described.  I  think  therefore  that  there  is  no  objection 
to  the  declaration,  and  that  the  loss  was  sustained  in  the 
course  of  the  voyage  insured. 

Hbatq  J.  I  am  of  the  same  opinion.  The  policy  had 
attached.  There  is  no  pretence  to  say  this  was  a  voyage  of 
election.  Part  of  the  cargo  might  consistently  with  this 
policy  be  obtained  at  PemanAuco,  and  part  at  St.  Salvador. 
It  was  intended  that  all  the  ports  of  the  South  Seas  should  be 
open  to  the  plaintiff  to  obtain  a  cargo. 

Chambrb  J.  I  am  entirely  of  the  same  opinion.  The 
questions  made  in  this  cause  admit  not  of  the  smallest  degree 
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cf  doubt.    The  ship  had  finished  her  cnuze^  and  tvas  pre-, 
paring  for  her  Toyage  to  England.    What  preparation  was 
she  to  make  ?    Sbie  was  not  coming  in  ballast  to  JSnglatid; 
she  was  to  get  a  cargo.    She  goes  to  Pemambuco;  she  en- 
quires there  for  a  cargo,  and  does  not  obtain  one;  but  can  it 
be  saidy  that  while  she  was  so  employed,  she  was  not  pre-, 
paring?    She  went  thither  for  the  very  purpose  of  preparing. 
Not  getting  a  cargo  there,  she  goes  to  another  part  of  the 
coast  for  the  same  purpose.    The  policy  attached  at  Pemam- 
baco,  and  there  was  no  subsequent  deviation,  she  had  a  right 
to  go  to  any  of  the  other  ports,  to  perfect  her  caigo ;  I  there- 
fore think  the  rule  must  be  discharged. 
DaUiAs  J.  concurred* 

Rule  discharged. 
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^■iHIS  was  an  acdon  of  auumpnt  for  money  had  and  re- 

^     ceived  which  was  tried  at  the  sittings  in  London^  after 

-^ficAaebmu  term  1813,  before  Mansfield  C.  J.  when  a  verdict 

^^88  found  for  the  Plaintifis,  damages  lOOOL,  subject  to  a  case, 

"^ii^ch  in  substance  was,  that  the  Defendants,  who  were  bilU 

brokers,  were  possessed  of  a  navy-bill  which  purported  to 

^ave  been  issued  by  the  transport  board,  and  to  bear  date, 

^uid  have  been  reg^tered  on  the  17th.  of  July  1818,  and  to  be 

^Miyable  on  the  15th  of  October  1818,  and  to  be  drawn  on  the 

'%ieMurer   of  the  navy  in  pursuance  of  a  charter-party  of 

^26  June  1806,  made  with  Messrs.  Bell  and  Hobbs  on  behalf  of  the 

^^wners  of  the  IVolga,  Ward  master,  hired  to  serve  his  majesty 

^fts  a  transport,  for  payment,  ninety  days  after  date,  to  BeU  and 

^Jlobbi  or  their  order,  of  18751.,  and  more  to  them,  for  interest 

'thereon,  from  7  J^ly  to  5  October  following,  when  that  bill 

^would  become  due,  being  90  days,  at  3d.  per  cent,  per  diem, 

191  16f.  JOd.,  together  1884i.  I6s.  lOd. 

sB.        J?,     d. 

1884    16    10 

Deduct  property-tax      -       -  1     19      9 


A  persoawlio 
dUcooaU  a 
forged  naTjr- 
bill  for  an- 
other who 
paMed  it  to 
him  without 
knowledge  of 
the  forgery, 
may  recover 
back  the  mo- 
ney as  had 
and  received 
tohisnie 
upon  failure 
of  the  consi- 
deration. 

So,  a  per- 
son who  re- 
ceives forged 
bank-notes 
in  payment. 


^0 


1883    16      3 


In 
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1814.       la  beth,  the  8um  of  eigbt  bondred  and  eighljr-^ur  pmnds 
^  8urteea  AhUUngB  and  tenpence.    On  the  23rd  of  .Agw^  . the 

^^  defiBodaats  discounted  this  bill  with  the  pkintifb^  who  ww» 
.AzjuB.  stock  and  bill  brokers;  they^  calculating  die  interest  upon 
18831. 1&*  3d.9  the  apparent  amount  q{  the  bill^  for  fiS^daya, 
from  2aAi^pist  to.  15  Octoier  mclnsive^  to  be  13L  18#.6iL, 
then  paid  the  defendants  18701. 28.9d.aB  the  diffiNrenee,  and 
recebred  &om  them  the  bill.  Oq  :27ih  Juguii  the  plamlift 
[  489  ]  diseounted  the  samebill with  WUlkuMf  who  calculatiiig  Iba 
interest  upon  the  sanie  apparent  amount  for  49  dmfs,  6vnb 
that  dajr  to  the  16th  of  Octobers  to  be  122.  12$.  Idd,  <paid 
them  187  !!•  3««  6d.  as  the  difference,  and  received  tcomliuam 
the  bill.  The  bill  issued  from  the  Tmnspoct^office  lor  684L 
ISs.  lOd.  omly,  but  before  the  23d  of  August  some  person  had 
altered  it  by  prefixing  the  figure  1  to  the  figures  8841. 1&.  lOd., 
and  8831.  \6s.  3d.  in  the  several  places  where  those  aoms 
occurred,  and  by  prefixing  the  same  figure  1  to  each  of  the 
dates  7th  July  and  6th  October,  so  that  before,  and  when  it 
was.  discoupted  1^  the  several  abave^montionad  parties,  who 
were  all  unconscious  of  the  alteration,  it  had  thereby  acquired, 
in  thie  partieidars  altered,  ithe.appearaati^  of  a  biUifor  the  net 
sum  of  18832.  IQe.  9d.  dated  17tii  July  «ad  paypdrie  16th 
Oetiqber.  Qa  6th  (><rtab#r,  WWimie  pr^oentiBd  It  at  4be  Mwy 
]^  Office  for  payment,  wb¥^  was  refiiaed  on  aecount  Of  the 
alteraikms;.upqn  the  leqaisition  of ,the  comsuanoneri^ JFU- 
Uame  deported  w^  theni,  withwt  Uie  knpwledge.^^  the 
defendants,  the  altered  bill^  ;aad  in  Ueaofittaoeepted  fiRMB 
them  a  new  bill  for  the  original  amottnt,  and  received  in 
discharge  thereof,  88I32.  IQt.  3tf.  «foer  alfewxog  IL  Of.  7d.  far 
the  property-tax  charged  on  the  interest.  .fFiUkme  thexaufom. 
dy^manded  of  the  plaintiflb  xepi^rment  of  MXXN.,  the  difimnee 
between  the  sum  he  had  received  from  Ae  Navy  Pay  Offiee 
and  the  sum  he  had  pud  for  the  bill  tx>  the  piaintii&,  wbsdi 
tfiey  prepaid  htm,  and  brought  Xhe  present  action  to  recover 
fix^m  the  defend^nta  the  ttke  difference  of  lOOOf. 

Lens  Seijt.  contended  that  the  pkuntiflfs  were  entitled  to 
recover,  because  to  the  extent  of  10002.  theconsideration  upon 
which  they  had  paid  the  money,  had,  without  fraud  or  blame 
attaching  on  either  side,  foiled.  The  plaintiffs  did  not  intend 
to  speculate  on  the  value  of  the  biU,  both  parties -assumed  the 
value  as  a  known  quantity,  subject  to  no  hazard  except  the 
[  490  ]     insolvency  of  the  parties.    Price  v.  Neale,  3  jBarr.  1354,  was 

very 
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ety  dtodngniriiabley  for  there  the  ■ceq>tQr,  who  of  dl  pier*       ^SU. 
in  the  world  cfiigbt  to  be  moit  eonverBont  with  his  own  ^  j^ 
^writimTy  acknowledged  the  forged  acceptance  to  be  his  ^      v. 
nfl  paid  it    [Gibb$  C.  J.  ace]    The  plaintiflb  had  not  in      Rtds* 

aae  the  same  facility  of  knowing  whether  the  material 

of  diis  bill  were  genuine. 
[fSaugbtm  Seijt.  oontrft.    This  money  having  been  paid  in 
mtnal  ignorance  of  the  facts,  and  without  fraud  on  either 
idby  ^btre  i>emg  cqUal  equity,  and  equal  diligence  On  both 

pofior  atf  £oifdMi>  passideniis,  and  he  may  retain.  This 
I^wsoi  without  indcHPsemeat,  by  delivery  only; 
bl}  tmasaelliDfi  w«k  a  aaere  aale  of  the  bill  for  18701. 9i.9d., 
h^t  pWnliff  not  requtring,  and  the  .defendant  nfii  giving 
■ffindoffsemcnt,  warranty,  or  other  security;  the  vendee 
laMsa  it  :iBlo  the  hands  of  WiUkuMf  who,  on  discovering 
hm  defee^  adopted  and  made  the  bill  his  own^  for  be  dkl 
101  ,gife  aojr  .informaiion'to^  or  make  any  demand  on  the 
pWptt|i:or  Ae  defendant;  but  at  his  own  peril  compromised 
«itk  gpNrenoMMt,  and  vohintarily  gaive  up  the  Irill,  without 
iqiiDy  .to  enforoe  it,  and  therefore  coildd  not  compel  any 
fSpsfjmettt  bam  the  plaintiffs;  fViUianu  ought  io  have  re- 
UDBd  lliftittstniment  and  endeavdttred  to  recover  the  whole 
oontsnts  against  government;  if  he  had  foiled 
\,  theve  mig^t  be  some  pretetice  for  his  and  the  pli^n- 
tifW^jtfteniptB  to  recover  iram  those  bom  whom  they  had 
kpfcen  H^  .but  as  he  volunlBrily  gave  up  the  security,  be  was 
mt  entitled  to  recover  from  the  plaintiffs ;  and  if  they,  the 
^Untiflb,  have  refiinded  any  numey  to  WilUami,  they  have 
aid  it  in  their  own  wrong,  and  cannot  recover  U  bom  the 
who  came  to  the  bill  by  the  delivery  of  a  person 

CEWcnted  for  the  forgery,  and  against  whom  they  can 

rircOver  over,  Bree  v.  Holpech,  Dougl.  665.  Upon  sale 
r  •  focg^d  mortgage  by  .an  administrator  with  Uie  will  [  491  | 
naezedi  ibe  consideration  failed ;  yet  it  was  held  that  the 
urchaser  oduld  not  recover  back  his  money,  having  found  it 
naoBg  his  tcstator^s  papers,  and  parted  with  it  without 
rsod.  That  case  was  not  distinguishable  frpm  the  present. 
The  same .  argument  which  prevailed  in  Price  v.  Needle,  may 
le  pressed  lier^.  ^^  It  can  never  be  thought  unconscientious 
D  the  defendant  to  retain  this  money,  when  he  baa  once 
received  it  upon  a,  bill  of  exchange  indorsed  tp  him  for  a  fair 
ndl  valuable  consideration,  which  he   bad  bepit  fii^  paid, 

widiout 


Jones 
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1814.  without  the  least  privity  or  suspicion  of  forgery."  ;  The  cfr- 
cumstanoe  that  the  defendants  took  this  bill  in  their  ciapacity 
of  bill  brokers,  shews  that  they  did  not  intend  to  make 
Ryde.  themselves  personally  liable.  The  bill  has  tamed  out  to  be 
of  the  value  of  8831.  I6s.  3d.  and  therefore  the  cotisSdera- 
tion  has  not  failed,  though  the  value  of  the  bill  has  proved 
to  be  less  than  the  plaintifis  had  in  their  speculatidn  esti- 
mated. 

Lens  in  reply.  It  is  argued  by  the  defendants,  titot  the 
payment  made  by  government  to  WtUiafns  was  merely  gra- 
tuitous. He  effect  of  the  argument,  if  correct,  is,  that  the 
plaintiffs  are  entitled  to  recover  from  the  defendants  the 
whole  18831.  I6s.  3d.,  without  giving  them  credit  for  the 
sum  received  fi^m  government.  This  is  not  a  comfiromise 
made  with  government  at  the  risk  of  the  plaintifi  -or  of 
WflUams.  The  plaintifis  could  not  have  resisted  the  daim 
of  the  latter.  Bree  v.  Holbech  turned  on  the  natore  of 
the  usual  covenants  for  title.  An  administrator  aseigning  a 
mortgage  covenants  only,  that  he  has  not  incumbered,  wUch 
precludes  his  further  liability*  The  defendant  has  suffered  no 
inconvenience  by  not  having  been  earlier  consulted  respecting 
the  bill,  for  neither  any  diligence  of  his,  nor  his  possessiicm  ^ 
the  bill  could  have  bettered  his  situation.  The  defendant  him- 
[  492  ]  self,  in  discounting  this  bill,  treats  it  as  a  genuine  instrument 
for  the  whole  amount,  and  calculates  interest  accordingly. 
Both  parties  alike  have  dealt  with  the  bill  on  that  hypothesis, 
:  and  both  have  been  alike  mistaken:  where  the  deluaon. 
begins,  there  the  right  to  retun  the  money  ends. 

GiBBS  C.  J.    This  is  very  distinguishable  from  the  case 
Price  V.  Neale,  because  there  the  bill  was  paid  by  the  p«rso! 
who  of  all  others  was  the  best  judge  whedier  the  accq>tani 
was  his  hand- writing  or  not,  and  he  says,  on  looking  at  i 
this  is  my  hand- writing,  and  I  pay  it.    The  case  of  Barber  v 
Gingellf  3  Esp.  60,  is  a  much  stronger  case  even  than 
It  was  an  action  on  an  acceptance  written  in  the  name 
GingeU;  the  defendant  had  not  accepted,  nor  ever  ackiiow — 
ledged  that  he  had  accepted  that  bill;    but  it  was  pcoveA 
that  he  had  pcdd  bills  with  similar  acceptances,  which  in  focC 
were  forgeries  of  his  son;  and  Lord  KenyonC.  J.  held  tbaC 
the  defendant,  having  given  credit  to  similar  acceptances  in 
the  like  course  of  dealing,  was   bound,  to  pay  the  bill  in 
question.    The  C!ourt  are  of  opinion^  that  the  plaintiff,  is 

entitled 
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entifled  to  recover  the  sum  he  seeks  to  recover  by  this  action; 
and  we  think  so  on  the  ground  on  which  it  b  put  by  my 
brother  Ijen9y  that  this  transaction  is  in  the,  nature  of  an  ex- 
change ^between  the  two  parties,  made  by  the  defendant  upon 
the  one  band,  of  a  navy  bill,  professing  to  be  a  navy  bill  for 
1HB4L  16t.  lOd.,  and  the  defendant  representing  it  to  be  a 
genuine  navy  bill  of  that  amount,  and  by  the  plaintiff  on  the 
other  hand,  of  a  sum  of  money  equivalent  to  the  sum  which 
would  be  paid  upon  that  bill  when  it  should  become  due; 
supposing  that  it  were  a  genuine  navy  bill,  mmus  the  interest 
for  the  time  which  it  yet  had  to  run.    Both  parties  were 
mistiaken  in  the  view  they  had  of  this  navy  bill;  the  one 
in  lepresejiting  it  to  be  a  navy  bill  of  this  description ;  the 
other  in  taking  it  to  be  such.    Upon  its  afterwards  turning 
out  that  this  bill  was  to  a  certain  extent  a  forgery,  we  think 
be  who  took  the  money  ought  to  refund  it  to  the  extent  to 
vrhich  the  bill  is   invalid.    The  ground  of  the  defendant's 
rwwtance  is,  that  the  bill  is  not  endorsed ;  and  that  when- 
soever iaatmments  are  transferred  without  indorsement,  the 
Hqpotiator  professes  not  to  be  answerable  for  their  validity. 
Iliis  question  was  much  mooted  in  Fenn  v.  JEfarruon,  3  T.  JR. 
76^9  and  it  is  true  to  a  certain  extent,  viz.  that  in  the  case  of 
note,  or  other  instrument  of  the  like  nature, '  which 
by  iiidon:ement,  if  he  who  negotiates  it  does  not  indorse 
ity  he  does  not  subject  himself  to  that  responsibility  which 
'tlie  indoi^sement  would  bring  on  him,  viz.  to  an  action  to 
l^e  brought  against  him  as  indorser;  but  his  declining  to 
indorse  the  bill  does  not  rid  him  of  that  responsibility  which 
iMtaches  on  him  for  putting  off  an  instrument  as  of  a  certain 
description,  which  turns  out  not  to  be  such  as  he  represents  it. 
TTbe  defendant  has  in  the  present  case  put  off  this  instrument 
mA  a  navy  bill  of  a  certain  description :  it  turns  out  not  to  be  a 
navy  bill  of  that  amount,  and  therefore  the  money  must  be 
S'ecovered  back.     Bree  v.  Holbech  is  very  distinguishable. 
Ck>mmon  prudence  required  an  administrator  not  to  take  on 
liim  more  responsibility  than  his  situation  obliged  him  to 
'Incur^r  viz.  to  covenant  that  he  had  a  good  tide  notwithstand- 
^any  act  done  by  himStelf :  the  covenant  of  an  administrator 
^erdinarily  goes  no  further;  and  wheil  an  action  is  brought 
against  him  for  money  had  and  received,  he  says,  you  have 
all  the  security  against  me  which  a  person  in  my  situation 
eve^  gite^  and  that  does  not  in  the  present  case  make  me 

responsible. 
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responsible.  Compare  ihif  with  the  case  of  Cnpp$  y.  itecNb, 
6  T.  JR.  606^  cited  by  my  brother  HtaOi.  There  was  «d  deed: 
the  whole  rested  in  parol^  and  the  whole  Ivaa  founded  On  the 
presumption  that  the  title  was  such  as  it  puiporledlo  be  t  it 
was  QjOt  such  as  it  purported  to-  be^  and  therefoit  ihe  piir- 
.phasermoney  could  not  be  retained^  In  the  .presen€'ea«^'  die 
navy  bill  is  not  such  as  it  purported  to  be^  puid  therefore  the 
plaintiff  is  entitled  to  recover.  A  case  somewhat  similar  very 
frequently  occurs  in  practice^  on  which  I  should  wjt,  r^as 
governing  the  law^  but  that  it  is  said  by  my  brother  ^bntti*  tp 
be  sanctioned  on  the  authority;  of  a  iQase  ^o  decidi^  at  iiin 
frwsj  by  Mar^field  C.  J.^.  iiaiMly^  where  -forged  btM^k'  notes 
are  taken.  The  party  negotiating  thenii  is  not,  and  does  not 
profess  to  he^  answeii4>le  that  Ae  9aiik  of  England  ^baU  pay 
the  notes  J  but  he  is  answerable  for  the  bills  being  such .  as 
they  purport*  to  be.  Therefore  the  plaintiff  must  recover  the 
difference.  > 

Hbath  J.    I  am  of  the  same  opinion*    If  a  person  giv^  a 
forged  bank  note,  there  is  nothing  for  the  money:  ikja  no 
payment.    In  the  case  of  Cfifp$  v.  Reade^  the  d^pdvit.  9fiiA 
a  term,  supposing  himself  to  be  the  pcn^Qonal  representative  of 
the  deceased^  without  es^ecuting  any  assignmfi||.  .fir^^  v. 
floVbech  was  cited  upon  the  trial  belbr^  Lawrence  f^r.  ^94  ^  -' 
rule  caioeai  emptor  was  urged  i  tlie  C!k>9rt.  refused  a;  ntfe  fiwr  •  -^ 
new  trial.    Lord  Kemfon  C.  J.  said,  that  in  JBree  t<  HMe/A^ 
a  regular  conveyance  was  miide,  and  i|o  furtbcipr  covepaiita^ 
were  to  be  added)  but  in  the  case  of  Orippi  ir.^tUm^^\  Uie^ 
whole  had  passed  by  parol,  and  the  money  had  been  paidfl 
under  a  mistake,  and  the  action  for  money  had  and  reoeivedB 
would  lie  to  recover  it  back. 

Cham  EBB  J.  I  really  cannot  entertain  a  doubt  on  the 
tion :  If  the  defendant's  doctrine  could  prevail,  it  would 
materially  impair  the  credit  of  these  instruments.  They 
not  in  practice  indors^,  (or  not  beyond  the  first  taker.) 
man  takes  this  security,  looking  to  the  persons  who  are  to  pay 
it:  he  takes  it  on  the  presumption  that  it  is  a  navy  bill :  i^ 
was  once  a  navy  bill,  but  fix>m  the  moment  wherein  it  vras 
altered,  it  became  of  no  value  whatsoever.  It  is  unnecessary 
to  go  into  the  authorities.  I  agree  it  is  incumbent  on  the 
plaintiff  to  shew  quite  clearly  that  the  payment  of  the 
8841.  I69.  lOd.  was  of  the  mere  bounty  and  liberality  of  govern* 
ment,  but  no  further.    Every  thing  that  the  plamtiffi  have 
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las  been  done  for  the  good  of  the  defendant.    There        1814. 
aubt  whatever  that  the  judgment  ought  to  be  for  the       - 

«4S  J«    This  is  a  case  in  which  the  parties  are  equally       Rydi. 

it,  and  have  equal  knowledge,  and  equal  means  of 

dge.    I  have  no  doubt  whatsoever  of  the  plaintifis' 

KTeeovar.    The  case  fiilU  not  only  within  the  general 

le^-that  where  a  man  has  paid  more  than  the  Uiing  is 

itty  worth,  and  the  consideration  fiEuIs,-  he  may  recoret 

9  but  also  comes  within  the  express  autboiityiof  Grippg 

lek'  Upon  the  ground^  Aerefore^  that  the  money  was 

paid  by  mistake^  upon,  a  consideration  that  has-fiiiLed, 

f  opinion  that  the  plaiatiffli  are  entitled  to  recover  it 

Judgment  fep  the  Plaij;ilifis. 


Beucb  v.  Brucb. 

illar  case  to  J(mei  v.  Rifde  S^t.  contended  that  that  chciun-      j^f^  i^^ 

tied  on  a  subsequent  day  stance  identified  the  case  with 

term,  on  the  forgery  of  a  Prtoe  v.  Nedle,  3  Burr.  1354. 

bg  bin,'  which  the  Vic-  Bat  the  Court'  held  it  was  dis- 

'  Office,  on  whom  it  was  tingiushable  'from  that  case>  but 

had  paid  before  the  for-  not  from  Jones  y,  Ryde. 

as  discovered  3  and  Pell  Judgment  for  thie  Plaintiff. 
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(IN  THE  EXCHEQUER  CHAMBER^) 

Anbkbws  v.  Mbllish  and  Others.^^In  Error. 

Under  a  po-  ri^HIS  was  a  writ  of  cfrror.  brought  to  reverse  it  jud 
<<m  to^Se  *•  <>f  ^®  Court  of  Kiug^s  Bench^  pronounced  in  an  act 
ship's  dis-  upon  a  policY  of  insurance,  at  and  from  London'to  (he 
or  ports  in  the  discharging  port  or  ports  m  the  JBalhc,  with  Ilberfy  to 
i^^,with    n^  3j,y  p^j^  ^Y  ports  for  orders  or  any  other  purpose, 

touch  at  any  leave  to  carry^  use,  and  exchange  simulated  papers,  . 
Srorder^ or  ^^^ P^  *"*^  exchange  convoys,  warranted  free  from  a 
any  other  DOT-  and  seizure  in  the  ship's  port  or  ports  of  discharge^ 
bi^iichlng'^'  goods  ou  board  the  Minerva,  with  liberty  to  proceed  ai 
fo'  ^'h*  h  ^'  ^^  *^^  touch  and  stay  at,  any  ports  or  places  whatsoey< 
selected  her  wheresoever,  and  to  load  and  unload  goods,  particuli 
chtfg/ u'not  ^^^^  without  being  deemed  a  deviation.  The  los 
confined  to  averred  to  be  by  capture  by  persons  to  the  plaintiff  unli 
in  the  suc^  &iid  not  occasioned  by  capture  or  seizure  in  the  ship's  p 
cessive  order  ports  of  discharge.  A  special  verdict  was  found,  statiiij 
lie  in  the  the  policy  was  as  declared  on,  and  was  subscribed  by  the 
?^ff  tiff  in  error.  That  the  ship  with  the  goods  on  boai 
may  retam  to  Augoit  1810,  sailed  from  London,  upon  the  voyage  ii 
quitted,  for^  policy  mentioned,  and  on  the  13th  of  October  in  the  same 

hw  TOrt*of*    *"^^®^  ^ff  *«  P®>^  ^f  Ckirlsham  m  Sweden,  being  a  port  i 

dischargee.       BaUic :  that  she  went  thither  to  obtain  from  the  agei 

has  selected    ^^^  person  interested  in  the  goods  directions  as  to  the 

5f  r**^*  ^^     ^^^^  course  and  progress  of  the  ship  in  the  voyage  insi 

she  must '       that  on  the  first   of  November   the  captain  received 

oniy*in\hek*  ^®  agent  of  the  person  interested  in  *the  goods,  c 

successive       to  proceed,   in  the  further  prosecution  of  that  voya^ 

^^  Y*       T    Swinnermmde,  being  another  port  in  the  Baltic  belongii 

*■        '  -I    the  kingdom  of  Prussia,  situate  higher  up  in  the  1 

than  Carlsham,  and  there  to  receive  such  orders  and  c 

tions  as  to  the  frirther  course  and  progress  of  the  shi 

the  voyage  insured,  as  the  agent  of  the  person  interest! 

(a)  See  Mettish  v.  Andrews,   16  East,  315.  and  S  Mauk 
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llie  otfgo  diould  give  him,  that  the  ship  and  cargo,  in  pursu- 
wee  of  diat  order,  sailed  from  Carlsham  in  the  further  prosecu- 
doo  of  the  voyage  insured,  and  on  the  8th  of  November  arrived 
off  die  port  of  Sickmemunde,  and  waited  at  a  distance  from  that 
port  for  orders  and  directions  from  the  agent  of  the  person  in- 
terested in  the  cargo,  as  to  the  further  progress  and  course  of 
the  ship  In  the  voyage  insured ;  that  on  the  1 0th  of  November 
Ihe  captaiD  received  orders  ih)m  the  agent,  because  it  was 
imsafe  to  effect  any  landing  there,  to  return  directly  with  the 
Alp  and  caigp  to  Carlsham,  being  the  same  port  where  the  ship 
liad  before  touched  for  orders,  and  there  again  to  wait  for 
orders  firom  the  agent  of  the  person  interested  in  the  cargo,  as 
to  the  future  course  aqd  progress  of  the  ship  in  tlie  voyage 
iiisQrec);  that  the  slilp  and  cargo  on  the  same  day,  in  pursuance 
of  the  orders  so  received  from  the  agents  at  Swinnemunde, 
Sailed  from  that  port  accordingly,  and  on  the  16th  day  of  No-^ 
Member  arrived  off  the  port  of  Carlsham;  that  the  captain  of  the 
ship  so  returned  to  Carlsham  to  obtain  orders  and  directions 
fVom  the  agents  of  the  person  interested  in  the  cargo,  as  to 
ibe  ship's  farther  progress  in  the  voyage,  not  having  at  that 
time  any  specific  port  of  discbarge  for  the  goods  in  view,  but 
nneaning  to  abide  such  further  orders  at  Carlsham,  as  he  should 
^bere  receive,  as  to  such  port  of  discharge ;  that  on  the  ship's 
^urrival  at  Carlsham,  she,  having  sustained  considerable  damage 
mn  the  course  of  her  voyage,  and  being  in  want  of  repair,  was, 
tiiraugh  the  violence  of  the  winds  and  weather,  and  for  the 
^«fi?ty  and  preservation  of  the  ship  and  cargo,  obliged  to  go 
Snto  the  port  of  Carlsham,  and  there  to  procure  such  repairs 
were  then  wanted  3   that  before  she  could  procure  such 
s,  and  while  she  was  lying  in  the  port  of  Cark/iam  for  sucli 
arepairs,  on  the  6th  of  December  in  the  same  year,  the  ship's 
jMqperswere  seized  by  order  of  tlie  persons  exercising  the  powers 
4«3f  government  in  the  port  of  Carlsham,  and  the  ship  was 
^^hereby  wholly  prevented  fh)m  pursuing  her  voyage;  and  that 
^sfkerwards,  on  the  first  of  May  181 1,  and  while  the  ship's 
^[Wpers  were  so  detained,  the  goods  on  board  were  forcibly 
asdzed,  and  confiscated  by  the  persons  exercising  the  powers  of 
government  in  Carlsham,  and  thereby  wholly  lost.  After  judg- 
^anent  for  the  plaintifEs  below,  the  defendants  below  assigned  the 
j^eneral  errors. 

Toddy,  for  the  plaintiffs  in  error,  argued,  that  every  adven* 

tare  innired  is  limited  either  by  time  or  by  place ;  if  by  time, 

yoL.V.  Ll  .         th« 


1814. 
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V. 
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1814.        be  vessel  may  roam  any  where  at  pleasure^  if  bf^  spfKSey.ber 

course  is  not  limited  in  time,  but  it  is  a  i^ettled  rule^  thfl  h^ 

course  must  not  be  retrograde,  except  in  the  single  ipstmiVi 

where  express  liberty  is  given  (which  was  not  here  found^  to 

trade  backwards  and  forwards ;  but  that  all  the  permissions  apd 

liberties  given  to  the  vessel  must  be  exercised  at  the  a^e^t 

ports  and  places  which  occur  on  the  voyage,  only  in  tbeo^c^ 

ccssive  order  in  which  those  places  occur.    AJthougb.  tbi. 

liberty  here  given  was  to  touch  at  any  port  or  ports,  for  Qi!^ 

or  other  purpose,  it  was  not  an  indefinite  liberty  of  going  to 

them  toties  quoties.  Clason  v.  Simmonds,  6  T.  ii.533.  ru.  Undei: 

an  insurance  from  London  to  the  ship's  port  or  port»  of 

discharge  in  the  Streights,  as  higli  as  Messina^  with  power,  ta 

stop  and  stay  at  any  ports,   it  was  held  that  the  vessel  gwf 

first  to  Genoa f  then  to  Leghorn,  and  thence  coming  back  to 

Marseilles  to  discharge  there  a  cargo  of  lead  shipped  in  Xondn 

[  499  ]      for  that  port,  was  not  protected  against  a  loss  by  capture  oa 

her  voyage  from  Leglwm  to  Marseilles  s  for  that  she  could  not 

return  on  her  steps  to  find  her  port  of  discharge.    Soheretlie 

power  to  call  at  all  ports  for  oixlers  will  not  avail,  fixr  it  in 

«     restricted  to  ports  taken  in  the  order  in  which  they  occur  ia 

the  course  of  the  voyage.    Hogg  v.  Homer,  1  Marsh,  bi.  19U 

Under  a  policy  at  and  from  Lisbon  to  England,  the  libjertj  tPI 

call  at  any  one  port  in  Portugal,  was  held  restricted  tQ  a  {KM* 

in  the  direct  course  of  the  voyage.    The  state  of  JEurope  could 

not  affect  the  interpretation  of  the  record.    If  the  ship  could 

make  one  retrograde  movement  in  quest  of  orders,  no  limitar 

tion  can  be  assigned  to  the  repetition  of  the  same  act»  (fikif 

than  that  which  the  interest  of  the  assured  may  demand,  baft 

this  cannot  be  the  rule,  because  it  might  protract  the  advenr 

ture  for  an  indefinite  and  unreasonable  period*    No  ward^ 

could  be  conceived  more  extensive  than  those  in  which  tb^ 

East  India  policies  used  to  be  expressed.    Yet  in  1  Dosig*V4m 

the  Uberty  given  in  Lavabre  v.  fVilson,  to  touch  in  the  wt^ 

ward  or  homeward-bound  voyage  at  the  isles  of  Frcaicc:  usA 

Bourbon,  and  all  or  any  places  what  and  wheresoever,  will^ 

power  to  proceed  and  sail  to,  touch  and  stay  at  any  pcurt.iP^ 

places  whatsoever  as  well  on  this  side  as  on  the  other,  side.  <Pit 

the  Cape  of  Good  Hope,  and  the  description  given  in  Jlisff  ^^ 

Fletcher,  ibid,  of  the  voyage,  at  and  from  L'Orient  to  the  irf^ 

of  France  and  Bourbon,  and  to  all  or  any  ports  and  [daces  whfiF^ 

and  whatsoever  in  the  East  Indies,  Giina^  P&r^i^t  pt  ds^yrlvenc^ 

t ^A 
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hwUlS^  OapeofOond  Hope,  from  place  to  place,  ancTduring 
iMp^  stay  and  trade,  backwards  and  forwards,  at  all  ports 
l^flatses,  and  until  her  safe  arrival  back  at  her  last  port  of 
c^al*|fe-ln  Francej  being  accompanied  with  a  designation  of 
<Mflsr.port»  to  which  the  ship  intended  to  go,  viz.  the 
iiWFirance,  P(mdicli€rry,  and  Chinoj  the  isles  of  France  and 
KifM,  the  terms  were  held  not  to  justify  the  going  from 
kdMierry  to  Bengal,  and  thence  back  to  Pondicherry,  and 
itee  to  L' Orient;  for  that  their  latitude  was  restricted  by 
i^J^roids  "on  the  outward  and  homeward  voyage."  The 
tey  in  question  therefore  does  not  authorize  the  ship  to 
HI  about  in  search  of  a  discharging  port,  nor  to  take  an 
eflilite  time  to  make  her  election,  nor  to  pursue  a  retro- 
ide  course  in  search  for  orders. 

PiiUer,  contr^,  admitted  that  the  assured  had  not  an  indefi- 
^  Kberty,  but  that  the  course  pursued  was  within  the 
ailing  of  the  contract.  Though  it  was  not  competent  to 
pr  to  the  state  of  Europe  for  the  circumstances  that  dicta- 
;  tbe  terms  of  the  policy,  yet  the  expressions  used  shewed 
it  there  was  sorpe  necessity  which  induced  the  parties  to 
itract  for  a  larger  liberty  than  usual.  It  was  not  necessary 
,t  the  port  where  the  ship  was  to  receive  her  orders  should 
in  the  course  to  the  discharging  port.  No  distinct  point  of 
t  Bailie  being  named,  to  which  the  ship  should  go  for  orders, 
s  Blight  go  for  orders  to  the  most  extreme  point,  which 
m\d  render  it  necessary  for  her  to  take  a  retrograde  course 
flei  that  point  to  her  port  of  discharge.  Otherwise  the  liberty 
pea  diould  have  been  thus  limited,  to  call  for  orders  at  any 
rt  in  the  Baltic,  provided  her  port  of  discharge  lay  beyond 
The  probable  duration  of  the  time  to  which  the  risk  may 
leiid^  is  a  matter  for  the  consideration  of  the  parties  before 
ey  enter  into  the  contract,  but  it  cannot  affect  the  constnic- 
m  of  the  policy.  If  the  liberty  given  had  been  abused  by 
IstiDgtime  in  the  Baltic,  while  the  assureds  were  waiting  for 
Ktical  changes,  that  would  have  been  a  good  ground  of 
fimoe  on  the  merits ;  but  here  it  is  to  be  inferred  that  the 
latttiff  has  made  only  a  fair  use  of  the  policy.  This  case  dif^ 
s^  fixim  those,  in  which  the  parties,  by  naming  certain  ports 
a  successive  order,  have  designated  the  order  in  which  t^ey 
idl  be  taken,  as  in  Beatsm  v.  Haworth,  6  T.  R.  531.  In 
fioabre  f.  If^tUon,  the  liberties  given  were  abused :  the  voyage 
waa  fraudulent.    The  words  '^  backwards  and  for* 
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(li  l>'j^/ii-r<i;.v    ii„v    r.i   '.,t,  ~  i    I   -'"S  Ir  I-iu<i  ■ 'i  '  1* 

if8w|s,''..TT*idl-oreiSome|3iiie?  ascd,  would  in  effect  otlBW  A^d 
natiboig.lD  the'Utitud^-Qf  the licence  here  given,  aud  therefor^ 
oa  ^rgotnent  caa  be<'sd(luc(?il  from  their  omissiun.  When  tlie 
sbipiw^off  Smumgtnunde,  it  syas  of  ttecDsdty  thi^t  either  ^lie 
should  hSTS  gone  into  that  pon,  where  she  would  havebeep 
captured,  or  have  returned  to  Carlsbam  for  orders.  The  linn-' 
tatlon  of  the  risk  which  hiis  been  conteQ<lcd  for,  is  bd  arbitrary 
BSBUmption :  th6  terms  of  the  contract  expressly  give  agr^ater 
latitude. 

'  Taddy,  in  reply,  contended,  that  the  atithorlUe^  supported 
his  position,  that  all  ports  were  to  b«  taken  in  the  Dstorsl 
course  of  the  voyage  in  which  they  lay,  uoleea  the  parties  haa 
Bubstitated  a  different  order  by  inverting  the  names.  .He  did 
not  put  this  case  on  an  ahiuieof  the  liberQr,  buton.the  groun^ 
that  die  master  had  no  liberty  at  all  to  sail  in  a  retrograde 
course.  It  might  often  happen,  as  here,  that  the  most  prudent 
tmiRe  to  foe  taken  for  the  benefit  of  all  concerned,  mi^U 
nevertheless  avoid  the  policy. 

.    GiBBS'C.  J.  recapitulated  the  policy.    No  question  arises  iu 
this  case,  except  on  those  circumstances  which,  It  is  contended,       .^ 
amoimt  to  a  deviation.    The  &ctK  are,  that  the  ship  sailed      M 
from  Lontlon  to  the  fiolfic  iu  search  of  a  port  to  discbarge  ber  -^ 
cargo.    She  proceeded  to  Carltham.    The  agent  there  of  the  -^^ 
"asnired  directed  the  master  to  proceed  to  Swinnemunde.     Hc-^^m 
proceeded  with  the  phlp  to  Swiitneniunde,  and  was  told  by  Ibi       ■! 
agent  of  the  assured  at  that  place  that  he  onild  not  safely  tan<E:3K 
there,  and  should  return  to  Carlsham  for  orders.     In  ohedienc^^»-f 
to  these  directions,  he  did  return  to  Carlifuim,  and  sustaine£=3H>) 
some  damage  in  his  way  thither;  and  while  he  was  repairing 
it  at  Carlshatn,  the  ship  was  seized  there  by  the  governments 
the  country,  and  the  cargo  thereby  lost.    For  the  plaintiff  i^^ra 
error,  it  has  been  contended,  and  that  truly,  that  upon  an  in — ^- 
surance  at  and  from  London  to  the  ship's  discharging  port  o^^ 
ports,  the  assured  is  not  at  liberty  to  take  those  ports  in  an^wy 
order,  other  than  that  in  which  they  lie  la  proceeding  from  th^ve 
terminut  a  quo  to  the  first  of  such  ports,  and  so  fi^jm  port  ^Bo 
port,  imtil  he  comes  to  the  last.    Also,  that  under  the  Hber^Ky 
to  touch  and  stay,  the  assured  cannot  touch  and  stay  at  ac^y 
port  otherwise  than  in  tlie  above-mentioned  line.    To  all  tl^  i^ 
•we  agree.    Bat  in  aiXl  the  cases  which  have  been  decided  cxi 
that  principle,  the  ship's  port  or  ports  Of  discbarge  ^as  beecs  ^ 
'fixed  point;  to  such  case^  tlie  principle  maybe  applied:  tft*^ 
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^in's  port  of  dUcharge  bem;t  fixed,  she  U  not  warranted  in        1814. 

passing  ricvoiid  her  port  of  "discharge,  and  retuntlngf  W' h  ,■»-";•   - 

again.     In  tht- c;l=c  of  r?n.«onv:Sw;B»i«n(fr,where thelimiiwicg  _^ 

wis  from  Lnndon  to  ttie  »!iip'«]^rtof  d}«eharg<e in theStpflig^Uii  MilusbI 

ns'ltigh  as  Messina,  tfic  a«urrf  elected  Gtnoa  for  Tils  port  «f  ' .       iM 
3^arpe,  by  passinj^  Mnrxeillet  uiA  proceeding  to  Genoa,    in 


dis^ai 
tu'e  pre! 


■sent  case  it  iviis  impottAnt:  that  the  power  of  etecting 


ffi4  port  of  cris.cliarge  shonld  be  continued  to  the  tery  latest 

tour  of  the  voyage.     It  is  cvident-from  the  liberty  to  seek  for 

orders  in  any  {>ort  or  ports  of  tlie  Baltic,  (without  referring  to 

ufie  k  nowleirgij  we  b&vc  of  the  then  existing  etate  of  the  AoKic,). 

that  this  must  have  been  the  intenlioa  of  the  parties.    U 

bilows,  that  the  assured  must  have  bad  agents  at  several  porta 

gibe  Baliic,  to  which  be  could  apply  bis  ship  far  orders ;  at 

CarUhdm  tin.-  master  is  referred  to  iStmnncmunde,  bat  not  as 

*p6n  uf  discliurge :  It  is  only  for  orders.    He  goes  toiSbnnne-      [  503  1 

gwJf,  tiod  tbere  receives  orders  to  go  back  again  to  CirbAain. 

Toe  orffers  he  received  at  Sunmumtmde  are  such  as  rendered 

it  impo^iblc  fur  him  to  do  any  thing  else,  except  to  go  for 

&rther  orders  to  Carbbam:  he  does  Bceordingly  go  thither, 

liot  liaving  then  as  yet  Ascertained  what  was  -to  be  the  ship's 

diuriiai^ing  port ;  and  upon  nrtving  ^re  he  Is  takeO'    We 

Are  of  opinion,  that  under  a  policy  worded  as  thta  k,  the  as- 

syred  had  a  right  (o  go  backwards  and  finwards  fimn  port  to 

port  for  orders  as  to  his  'p4>rt  of  dbchai^,  until  hl»  port  of 

discharge  was  fixed:  after  his  pott  of  diseharge  was  once  &ce^ 

tlieii  tbu  principle  laid  down  on  behalf  of  tbe  plalntifik  in  emN: 

Vv-buld  have  appliftd.     For  these  reasons  we  think  tbe  judg- 

^len*  of  the  Court  of  King's  Bench  must  be 

.^  Affirmed. 


f    t 
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Thfc  J^/feii.     TTAtlGHAN  Serjeant,  on  the  first  day  of  tins  term,  iti< 

dant  having       '^     ^x    ^  :.      c  l   L  •    i/l   .  j.        L    ^ 

given  bail  to  that  a  wnt  of  habeas  corpiu  might  issue,  directing* 

*^  d^be^K*  in  sheriffi  of  London  to  bridg  up  the  Defendant,  who  was  deta 
cnstody  ot'thc  in  their  custody  on  an  extent  at  the  suit  of  the  crown,  in  c 
SwiAwi^under  *^^  ^^  might  be  rendered  to  the  custody  of  the  warden  oi 
an  extent  of  Fleet  in  discharge  of  his  *  bail  in  this  action,  or  that  an  cs 
this  Court'  retur  might  be  entered  on  the  bail-piece.  The  defendant 
held  that  they  ^^  2d  December  1812,  arrested  and  holden  to  bail  for  14,1 

conld  not  ^  ^ 

grant  his  bail  and  upwards,  in  this  action.    His  bail  justified  on  the  16 

«,«"to'bI-inr  February  1813.    The  Plaintiffs  recovered  a  verdict  in  the  i 

him  up  and  year,  and  on  the  12th  of  January  1814  obtained  final  judgi 

their  di:^  for  15,552{.  and  costs.    The  extent  under  which  the  sh 

FilT^iiX^ut  ^^^  ^^^^  ^™^  ^^  ^^^^'^  25th  March  1814,  and  had  is 
the  consent  of  out  of  the  Cowt  of  Exchequer  for  2000L  at  the  suit  <x 
And^umder  crown,  upon  an  information  for  penalties  due  to  the  en 
the  same  cir-  filed  after  the  plaintiff's  action  commenced,  but  befiin 
they  refused  vcrdlct.  fcmghan  relied  on  the  authority  of  J?ond  v.  J 
permission  to  iffurr.  339,  where  D&nison  J.  refers  to  Boise  v.  Sellers,  1  Str, 

enter  an  exo-  f  ' 

neretur  on  the  and  Foster  J.  observes,  that  that  case  was  founded  on  tfai 

^iltdT  the  ^te  25Ed.  3,  c.  19.  He  also  referred  to  French's  case,l  Salk. 

crown  con-  anj  Chitty's  case,  1  fVilson  248,  and  stated  the  principle  i 

the  defendant  that  where,  without  any  default  of  the  bail,  it  becomes  in 

might  be  gjj^j^  ^^^^^  jj^e  bail  should  surrender  the  defendant,  thev 

brought  up  in  '         • 

the  sheriff's    bc  relieved ;  as  in  the  case  of  a  felony.    A  similar  applic 
committecTto  ^^^  ^^^^  made  in  this  case  to  Gibbs  Chief  Justice  in  the 
the  FUet  in     tion ;  and  as  he  held  that  the  custody  of  the  king's  d 

discharge  ot 

his  bail;  on  could  not  be  changed  without  the  crown's  consent,  the  ol 
condition  that  ^f  ^{j^  crown  Were,  upon  the  application  of  the  bail  foi 
immediately  purpose,  prepared  to  assent,  on  condition  that  the  defe 
th™cSstmiy  of  should  again  be  instantly  rendered  to  the  custody  of  the 
the  sheriffs,  riff;  but  a  doubt  having  then  occurred  to  the  Chief  Jx 
held,  th^t  it    whether^  after  the  defendant  wore  once  taken  out  of  the  sh 

was  not  suffi*  r  «  ^^.   n 

ciently  clear,  [  *  o04  J 

tliat  they  had  authority  to  remand  him  to  the  custody  of  llie  sheriffs,  to  authorize  them  t 

the  order. 

This  Court  not  havinia;  a  crown  side,  as  B,  K,  has.   But  semb.  that  they  would  extend  t 
for  the  bail  to  render  the  defendant  >.    . . 

cu 
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<nistody  and  committed  to  the  warden  of  the  Fleetj  the  sheriff 
coald  be  duly  authorized  by  a  judge's  onier  again  to  receive 
him^  he  referred  the  parties  to  the  Courts  who  granted  a 
rule  nisi. 

On  a  subsequent  day  in  this  term  Shepherd^  Solicitor-Gene- 
raly  appeared  for  the  crown,  Best  Serjeant,  for  the  sheriffs  of 
'L^ukn^  and  Lens  Serjeant,  for  the  plaintiff  in  the  action. 

'  Sh^pkerd^  for  the  crown,  did  not  oppose  the  prayer  of  the 
.  Ml Jta  relieve  themselves  by  entering  an  exoneretur;  but  be 
•Utted  that  tbe  crown  had  important  objections,  for  reasons 
wliich  it  was  imnecessary  to  disclose,  to  permitting  the  defen- 
dant to  obtain  the  object  of  this  application  which  he  had  in 
-view,  of  changing  his  custody:  the  crown  therefore  did  not 
'  consent  to  that  part  of  the  rule ;  and  he  urged  that  the  Court 

-  -  eoM  not  grant  it  without  the  consent  of  the  crown,  ChUty's 
"^^CMe,  1  ffils.  248.  Coates*^  case,  Barnes,  385.  Sandys  v.  Spivy, 

-  BarneSf'dSB.  In  Coates's  case  the  custody  was  changed  upon 
«  Ae  consent  of  the  crown,  in  the  last,  the  crown  withholding 
^itB  consent,  the  Court  had  refused  to  change  the  custody  of  a 
debtor  of  the  crown  on  the  application  of  his  bail.  The  cases 
of  Boise  V.  Sellers  and  French'9  case  were  but  short  notes,  and 
kieitherof  them  stated  the  fact,  which,  if  it  existed,  would 
have  distinguished  them  from  this  case,  that  the  subject  had 
rigned  his  judgment  before  the  crown  had  filed  its  informa- 
tion; for,  by  St.  33  H.  8,  c.  39,  s.  74,  ^^  the  king  shall  have 
first  execution  against  any  defendant  for  his  debts,  before  any 
etlier  persons,  so  always  that  the  king's  suit  be  taken  and 
oommenced,  or  process  awarded  for  the  said  debt  at  the  suit 
of  the  king,  before  judgment  given  for  the  said  other  persons." 
'The  present  information  had  been  filed  before  the  plaintiff  had 
obtained  his  judgment ;  upon  the  date  whereof,  and  not  of  his 
'^    nut  commenced,  it  depended,  whether  he  should  have  priority 

-  "of  tbe  crown,  Butler  v.  Butler,  1  East,  338.  Attorney  General 
^  ^  >V.  jBdarsey,  cit.  1  East,  341.  Some  cases  say  that  where  the 
^   '^Conrtfrhave  inadvertently  taken  the  crown's  debtor  out  of  the 

buMihdy  of  the  crown,  and  placed  him  in  their  own  custody, 
>thei^  the  Court  of  Exchequer  has  issued  a  writ  of  habeas 
~~   -irorpa»to  bring  him  back;  but  it  is  very  doubtful  whether, 
when  a  court  acts  advisedly,  and  with  a  knowledge  of  the 
"^frcta^  the  Court  of  Exchequer  would  interfere  to  bring  him 
.  Jift9k.    The  statute  25  Ed.  3,st.  5,  c.  19,  is,  '^that  notwith- 
standing protections,  (made  by  the  king  to  his  debtors,)  the 
^''i.jrr.  parties 
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Xxww     trai^idf  til0  «sttie  jtiHgmetit  shalV  B^'^nti%'^^^y^ce.^H£tf**e^iy 

j|it4iig>My  {Mi wer  ctf"  surl^eiidertiif^  the  dbftVitf^ t  iH^^d^bU^ <^ 
of  hfe  toil,  prfev^ttte  the  pldWtifF  frbm  ImVI^J^  e*f cftiM^ "  " 
the  crown  ife'BAtisfied.  The  Ccmrt,  therefore,  i?frbW<llf  iiii  ^t^ 
tbis  defeiidant  out  of  the  custody  of  the  sherifT,  utileys'  di^ 
were  assured  that  they  could  legally  remand  him  t6  ttie  same 

euKtody. 

Best  Serjt.,  for  the  sheriffs^  urged,  that  it  was  unnec^s^i'f 
either  to  enter  an  exoneretur^  or  to  bring  up  and  surrendei*  ilie 
defendant ;  there  was  a  third  course^  which,  he  prayed,  mig0 
be  adopted,  by  suspending  the  time  for  the  bail  to  surrciul^Bi^ 
tiie  principal,  until  after  the  crown  should  be  satisfied  ittdeb(4 

I   •;«):         and-  the  de£nidant  enlarged  from  his  imprisonmeni  at  'tlie 
king's  siiit ;  as  was  done  in  the  case  of  Vhe  tRng  v.  jp^Mnik 
who  w^as  tried  before  Heath  i.  at  Kingston  ateiz^^  lor^aii 
attempt  to  set  fire  to  his  house,  and  was  sentenced  to  two 
years'  imprisonment,    6ail  had  been  put  in  for  bim  in  ^ev^eififf' 
suits,  and  Best  had  obtained  a  rule  from  this  Court,  hot  diitkf 
he-  should  be  surrendered  in  discharge  of  bis  bjtil;  for  be 
knew  they  were  not  entitled  to  it,  because  the  plidntiflb^'  d'^.  '^ 
the  expinition  of  the  two  years>  would  have  a  rigbt  to  requurej^s 
the  possession  of  his  person;  but  that  the  time  for  rendering "-3 
him  should  be  enlarged  until  after  the  term  of  his  impriaon-*  — - 

[  507  ]     ment  should  have  expired.  The  Warden  of  the  l^ie^t  also  would  ^M 
be  put  into  great  difficulty  by  the  committal  of  the  prisoner  tCH»   ^ 
his  custody^  unless  the  plaintiff  chose  to    carry  his  cau^   '^ 
thither,  which  he  might  do.  • ...   ^^ 

Lensj  for  the  plaintiff,  declared  him  to  be  content  with  t&e^ 
custody  in  which  the  defendant  now  \vais,  the  plaini^^  niiV' 
being  satisfied  that  he  should  be  a  g^inc^^'by  "^Vitt^  bi^^dk^^ 
cuAion^ljuid  coming  in  ucTder  a  commisiio^  of  b)ihKru{>t^^Hfd(^ 
had  ifisiied  against  the  defend&ht.  The  pttint^  wi^  e^iA^lMf 
I^  bad  no- priority  in  tfae4tate*tf)^h]>id^mfn^^o^k-'t^tJ^^ 
nor  di4  he  atteitipt  to  set  up^ftny  inbW  priofttj?.  TfiP'c!:ftii^W 
to  ask  any  liiing,  but  only  to  watch  thtet  hfe  fijtpiis-^r^'iiirf 
infringed.  The  bail  could  not  compel  ih^^pKa^tftT  xli\i\^fM 
defendant's  body  in  satisfaction  of  his  d^bt  CXf'W^  lo^dW 
defendant  in  ^uch  a  situutioa  -thAt  fte;^  were*  liWg*^^^^^^ 
'^  bimi 
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hini>  t|i^  ^f^g^tdo  so;  if  tli^y  found  htm  in  sach  a  tttimlito        TSMl 
^^  jt^jT;  coijykl  not  render  him,  they  could  not  therefore  other**     „     'yi 
V|^)^.^j^Xf^i[fae  tbemsetves.    The  present  proceeding  of  the  ^ 

b^  ^i^l^in^i  .^f:  .plaintiff  wa»  in  mvUuffn.  The  pUintifiSs  wisl^d  Tw^t^ 
si  (Mf^e^t  to  be  quiety  and  await  the  event,  which  they  bad  a 
h^tvto.  do.  Sharp  v.  Sheriff,  7  T.  R.  226.  The  defendaiA 
t^s  take;i  on  a  charge  of  murder  committed  in  Ireland  ;  if  b« 
Vefe  lK>tidemned,  the  responsibility  of  the  bail  would  be  at  an 
^cU  yet  the  Court  woidd  not  enter  an  exoneretur  on  the  bail- 
pi^ce.  .  Soji  in  the  case  of  Folkein  v.  Cretico,  13  East,  4&7« 
though  the  defendant,  an  alien,  was  in  the  actual  custody  of  a 
messenger^  and  about  to  be  immediately  sent  out  of  the 
coiintry  under  the  alien  act,  the  Court  refused,  either  to 
If  ermit  an  exonereiur  to  be  entered,  or  to  grant  a  writ  of  habeas 
ccfrjpus.  The  Court  will  not  relieve  the  bail  in  this  summary 
Wfiy  upon  the  mere  ground  that  they  are  entitled  to  no  other 
JTelieC  Neither  the  court  nor  the  crown  will  interfere  to  vary  r  506  3 
either  the  rights  of  the  obligations  of  either  party.  They  will 
leave  them  as  they  exist. 

Pofighflfif  in  support  of  his  rule,  urged  that  the  bail  were 

^titled,  as  a  matter  of  rights  to  be  relieved^  where  they  were 

iy  no  &ult  of  their  own,  but  by  act  of  law,  prevented  from 

tendering  the  defendant.    The  plaintiffs,  who,  if  they  had 

used  due  diligence,  might  have  long  since  had  the  defendant's 

Txxly  in  execution,  had  by  their  laches  precluded  themselves 

from  Ql:|jecting  to  the  relief  prayed  for  by  the  bail.    The 

pbuntifls  might  now  deliver  to  the  sheriff  a  writ  of  capiat  ad 

saHrfadendum^  and  thereby  entitle  themselves  to  the  body  of 

the  defendant.    The  sheriff  could  not  return  non  est  inventus, 

for  he  knows  where  the  defendant  is;   the  plaintiffs  may 

therefore  have  the  fruit  of  their  judgment  whenever  they 

p)bise.    Sharp  v.  Sheriff  is  adverse  to  the  plainUffs,  for  there 

the  bail  obtained    permission  to  surrender  the  defendant^ 

\r|4ch  gave  them  the  substance  of  what  they  asked.    As  to 

tti^  crowds  its  consent  is  unnecessary,  for  undoubtedly^  since 

U^,}iW  Ibe  r^ht  to  choose  its  own  custody  for  its  debtors,  as 

^fK^n^  Uie  defendant  is  remo^,  the  Attorney-General  may 

Q^tidi^  J(rom  the  Court  of  Axchequer  a  writ  of  habeas  corpus  to 

i^ripg  him  back,  as  it  is  laid  down  in  Sandys  v.  Spivey.    The 

\2ra[vip|i,n(ay  choose  its  own  custody  toties  quoties.    The  Courts 

^li^l  I^Y^  ^M^ted  on  thi3  principle,  in  French's  case,  where  the 

/^f(^p[i(^y-jGr(^nqraL  made  great  opposition  to  the  removal;  and 

in 
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in  the  case  of  Boue  v.  Sellers,  where  the  pfisonem.ireit 
brought  up  from  the  custody  of  the  crown  in  Wmchestet  gaol, 
and  where  the  Court  seem  only  to  a^^k  the  question  ^of ithf 
priority  of  the  dcbt^  in  order  to  be  satisfied  of  their  right  86 
to  do,  pursuant  to  the  statute  25  Ed.  3.  c.  19.  In  Bond  v. 
Jsaacy  Denison  J.  refers  to  the  same  statute.  Lord  Man^fiM 
C.  J.  and  the  Court  had  no  doubt  of  the  right  of  the  Vail  in 
that  case  to  surrender  him,  but  only  hesitated  as  to  the  dis- 
position of  him  when  he  should  be  surrendered.  The  priority 
of  the  action  to  tlie  filing  of  the  information  is  undoabted  in 
the  present  case.  If  this  Court,  by  reason  that  they  have  no 
crown  side,  as  the  King's  Bench  has,  feels  a  difficulty  how 
to  re-commit  the  defendant,  they  will  grant  the  other  pert 
of  the  application,  and  permit  the  exoneretur  to  be  entered. 
Grant  y.  Fagan,  4  East,  I S9.  Lord  Ellenborough  C.  J,  recognizes 
the  principle  that  where  by  act  of  the  law  of  this  country  it 
becomes  impossible  for  the  bml  to  render  their  principal,  the 
Court  will  exonerate,  for  that  the  performance  of  the  am- 
dition  of  the  recognizance  is  thereby  excused*  In  Wood  t, 
J^tchell,  6  T.  R.  247.  where  the  defendant  was  under  sen- 
tence of  transportation  for  felony,  the  bail  were  exonerated, 
llere  is  no  distinction  in  principle  between  the  case  of  a 
fittud  on  the  Exchequer  and  the  case  of  a  felony. 

Cur.  ado.  vuU, 
GiBBS  C.  J.  on  this  day  delivered  the  judgment  of  the 
Court.  This  was  an  application  made  to  us  on  behalf  of  tbc 
bail,  in  effect,  first,  to  enter  an  exoneretur  on  the  bail-piece] 
in  the  next  place,  if  the  Court  should  think  the  bml  are  not 
entitled  to  that  relief,  then  to  grant  a  habeas  corpus  to  bring 
up  the  defendant  that  he  might  be  surrendered  in  discharge 
of  his  biul,  and  committed  to  the  custody  of  the  warden  of  thi 
Fleet,  and  then  immediately  be  remanded  to  the  custody  o 
the  sherifis  of  London,  fh>m  whose  custody  it  is  sought  to 
bring  him  by  the  habeas  corpus.  Or,  if  the  Court  caDnot 
comply  with  the  latter  part  of  the  request,  then  that  they 
will  grant  to  the  bail,  as  a  matter  of  right,  that  he  may  b^ 
brought  up  in  order  that  they  may  surrender  him  to  the  custody 
of  the  warden  of  the  Fleet,  in  discharge  of  themselves.  The 
circumstances,  as  they  are  presented  to  the  Court,  are  these : 
the  action  of  the  {Plaintiffs,  in  which  the  persons  who  make 
the  present  application  became  bail,  was  commenced  before 
the  information  was  filed,  on  which  the  crown  have  obtMned 

judgment 
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jCMtymeW'aooil  taken  the  ^dcfendftnt  in  execution  nnder  an 

tifttem  $  but  the  Hiformation  of  ihe  crown  was  tiled  before  the 

piaiitiff  recovered  judgment  in  that  action ;    the  plainti£& 

hotviever  recovered  judgment  in  that  action^  before  tho  crown 

obtHfaied  judgment  on  their  information.    The  crown,  having 

sbCaiii^  judgment  on  the  infonnation,  took  the  defendant 

QUd^  an  extent ;  and  under  that  extent  he  was  in  the  custody 

'Of  tiid  sherifls  of  London.     The  bail  then  applied  to  the 

oAoen  of  the  crown  for  their  consent,  that  tlie  defendant 

might  be  brought  up  by  habeas  corpus  in  the  custody  of  the 

flherUft  of  Xondoti,  and  surrender^  to  the  custody  of  die 

^MtleUa  of  the  Fltei  in  discharge  of  his  bail.    The  officers  of 

the  cfown  refused  to  grant  their  consent  imconditionally,  but 

ura  witling  to  grant  it  on  the  condition  that  the  defendant 

«faidl  be  instantly  remanded  to  the  custody  of  the  sherifls  of 

I^md&n.    The  consent  of  the  crown  being  only  conditional, 

that  consent  is  not  given  if  the  condition  cannot  be  complied 

widi.    As  to-the  request  of  the  bail  for  entering  an  exaneretur 

on- Hie  bail-bond,  it  is  clear  that  the  bail  are  not  entitled  to 

d»t  psrt  of  the  request.    The  rule  which  the  Courts  have 

ohservbd  is  this ;  where  there  is  no  objection  to  committing 

tbe  principal  to  the  custody  of  their  own  officer,  there  the 

Court  vriXL  enter  the  esoneretur :  instead  of  going  through  the 

proeesi  of  bringing  up  and  remanding  the  defendant,  they 

wil^  without  going  through  all  the  intermediate  steps,  con- 

Mfr  it  as  if  the  thing  had  been  done,  because  they  can  do  it) 

but  otherwise  Aey  will  not  grant  this  indulgence*    A  similar 

*  cppUcatioih  was  made  to  the  Court  of  King's  Bench  in  the 
<lBe  of  FoVcem  v.  Cretico,  where  the  defendant  was  in  the 
ciuitody  of  a  messenger,  and  about  to  be  sent  out  of  the 
IriBgdom  under  the  alien  act,  and  it  was  refused^    It  wa^ 

'    ycftiaed  upon  the  principle,  that  where  there  is  a  possibility  of 

«  defendant  being  placed  in  a  condition  in  which  he  may  be 

'    varrendered  in  discharge  of  his  bail,  the  Court  will  not  order 

am  eMueretur  to  be  entered  oh  the  bail-piece.    The  Court  will 

'    {nrmt  that  relief  to  th^  bail  only  in  cases  where  the  defendant 

t"  ^  k'  placed  irrecoverably  out  0f  their  reach  t   in  the  case  of 

^ '  Folkeln'V,  Oretico  the  Court  determined^  that  if  the  defendant 

'  bad  at  that  time  been  actually  sent  out  of  the  country,  the 

*  'baO  'vi'ould  have  been  entitled  to  an  exoneretHty  but,  as  it  was 

*  ht  that  ease  possible  that  the  defendant  might  be  agafai  set  at 
|afge>  thefCoQit  refused  to  do  it.    So  here  k  the  defendant  is 

*  ?»')m"^b».i  not 
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ifm^c^frtfody ^  tbe^ anil  of  theero^^>Mider  an  irxteiiApfMili 
4cJbt^e/toHhe  cnHimi  ygtiitis  |i(>88ib)eohfii  of ayit}a(p)lkiRilBb^ 

CmiHIPiiraL  not  ^remme  iha|>'he  iiorerl#ilI|  ;or  tbat{jfai5ifrili 
fhlv0af  a  be  nimble  to  pay  tbftt.46ML  r£Xb^<iaauit^l(km^fiiDfei|fiM 
i^0(giviiiid  for  entoiivg  an  ^voiwrtlur  on  (thA  ItathpteQeaolTka 
nexl  part  df  the  la^iUonftloii:  vUeb  the  baH|  'fimodiAg^  tficfaw 

[  ti^  I    adves  ilpon  4he  ootidtttonal  asientofilM^niiitn^  vftagftiE^ 

that  the  defendant  may  be  bnnig^  np  in  thAicusliidji^iidMi 
Aeriffb  of  LomiMf  and  rendered  to  tii6  cuitodir  oft^ntedeai 
of'ibeFfeel  in  discharge  ofhia  baS^  and.ll^ihbaBx^gr^Aaia 
instantlylie  remanded  to  the  custody  ofitbetrflerift^dSiLaMioaa 
Ihia  ia  pisayed  for,  with  theundeiatan^ffibattiltfannot^'lMr 
dflfti^  without  the .  consent  of  the  crawn»- 1  and  ^thei  «ik»w|ii^ifitt' 
]|6C  consent  upon  any  other  tenpsi  tfaei^fofe  there  ;i8JL«eoaa«i 
aarily  added  a  fiirther  request,  that  the  CowtwiVlidMidoiithfllg 
without  which  the  crown  withholds  its  consent. !  ^ISiia^.if  il{ 
oouM  be  done,  would  remove  all.  difficult} ;  aaa.thei.<kHilft 

[  613  ]  would  readily  grant  it,  if  it  were  dear  that  tb/ey  had  au|bofUgf\ 
tp^do  it.  But  whether  it  can  be  done  witk  that  wS^^mK  i^iKH 
sfMiiouia  question  to  other  parties,  and  s^ch  diffiimltj^diaiigi 
oaiVifa^  the  Court  wiU  not  jtake^upon  thf^q^yi^H^lliakel 
suclrnn  oodee^  StTetvl' eases  ^  faftve  b^en  d^ed^i^Uiu^lMw  jkML 
tfad.Court>ha¥e  the  pawfT  imnHad^My^upon  the  snitwder^ 
the  party,  to  jr»nand  him  to  tbe,e^8fto^y.ottt^oCwhieb^,hle:*^adl| 
been  taken,  Vergm's  ca8ey.>3  45*f^o  WJ7>  JF>w«!l«?  iv.,  j^^ 
4Butr^  a034^  and  JbAn  Toi^V  case,  3  E^t^fmAMt  iPM^ 
to  b)^ob0er¥e<|^'that  tboi&amaUqrim^^!^^  pvQCurrMig]  ii^ 

the  Ckwit  of  King*^  Beneby  audit  |s  eertai9r:th^  thp  QoiUitPf 
King^s  Bench  hi^,  in  other  .caaes  besides,  thp^e  ci^ed,  wh^^ 
peraon  in  criminal  cqstody  baa  been  brought  up  by^^MMK 
corpniE,  and  surrendered  indiscbarge  of  his.bail^ao^  ^Qiiunit|Q4 
by  the  Court  to  the  custody  of  the  marshal,^  immedia^)]^ 
Demanded  him  to  the  custody  in  whfch  h^e  was  before  he  JWi 
mnoYed  bythe  ftoAea#  caf|His.  Bnt  in  all  tbosei  cases.,b4^ 
the  processes,.as  wtll  the  writ  of  habeos  ooffm^  as  l^,i:^le  S^ 
remandiiig  .th&  prisoner  to  the  custody  out  x^^  whif^  bf^ 
was  >ronght,  are  taken  out  ^mi  the  crown  sidf  c<  tl^  Coijit  oi^ 
King*s  Bench ;  and  it  was  determined  in  the  cases  of  Fowler  y. 
IHian  and  of  JbAn  Tayto^.thf^vtiliey  conljlno^jb^.!^^^ 
on  the  crown  side.    The  defendant  is  brougbtr>^ef9f e,  t^wi 
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(OadbokiMiSkili^n  Sekioh  ad  a  cvhotMlr :  ^he  te  i*  tbd  dMody^f      rtW 
ifait^CMaftKis'w  crknhialf  and  thit  Coiir^  after  th^ohmm    ^^^ir 

€iMnrt  aft'tfi^^tn' triraiaal  jwisdietiim  fai  tiie  kingdcno^  Ukt4    MA^' 
ikiAority^^(b  lend^'him  toanf  olh^r  orhBina)  eustody  iili'tM 
Uogdcntfi^iwfticb  ^^y may  lodge  the  fittest  fiir  hh  recep«ldk$ 
fiMT  Mouring'  him  to  answer  the  porposef  of  jtMiee^^)'9 
Ur  ip;  Wcanse  they  are  a  Court  of  crimiiial  jurisdictioii^  lbU» 
thejc^edMToiie  the  power  of  remaadhig  the  party  when -to     [  513  ] 
bfti^gfa^  j|fp«    This  accountR  for  the  cases  where  a  party  hair 
hMOi^broi^^fat  up  by  habeoi  coqme  from  under  a  crimfaMd 
Smtgtf  'Ond  has  been  remanded  to  the  custody  out  of  which  , 
he  w«ft  tnken.    But  see  how  that  Court  conduct  themselyes 
wkere  %  party  has  been  brought  up  before  them  by  halmtm 
4mfu$^'when  he  is  charged  in  custody  only  in  a  ciril  suit !  bi  * 

BOBCMarthose  cases  does  it  appear  that  the  Court  of  King's 
Borisb  has  er^r  remanded  the  party  to  the  eoatody  from  which 
he  had  ^toen  taken.    They  have  considered,  tliat  if  they  do 
ilkyw 'the  habeas  <mpiw,  and  commit  the  defendant  to  tiie  on^v 
tod^of  Ae  marshal^  the  croww  may  hayeukabeaiearpim'^e^      [  ^^<^  J 
starrjr  JMtn  back  to  the  custody  from  which  he  hadbeen  tttkent-' 
bM-lhey  *have  never  removed  him  to  afny  other  euslodyy< 
iesrlng  him  subject  to  the  claims  which  the  eiuwn  hadioft 
mwC    If  die  crown  has  placed  the  defendant  in  the  custodyjaf*. 
the  marriial,  the  Court  of  King's  Bench  has  suffered  hini^ 
tb^reiBain  in  the  custody  in  which  he  is  so  placed.   In  ChUhft 
they  held  that  the  Attorney-General  must  obtain  a  Aoieof 
fi^  Ae  Exchequer^  and  the  marAal  shoilld  return  it 
%o  that  oourti  who  might  then  recommit  Qiiiiy  to  the  FlmL 
I  can  hardly  Aink^  notwitlistaQding  the  dkhun  in  StmAfrr^^ 
SfSxnff  that  this  is  confined  to  those  cases  in  which  it  i&  deb^' 
liiaiN'ertently.    In  one  case  the  defendant  was  in  custody 
^iJUkfier  an  extent:    he  must  hate  been  brought  up  charged^ 
^A  Aiat  extent :  an  extent  cai|  issue  only  at  the  suit  of  the 
4mtwnf  yet  thle  Court  permitted  him  to  be  surrendered  is 
^iiR^harge  off  his  bul«    They  could  hanflyfatt  to  advert  to 
th^  elfcumstance  that  the*  defendantwas  first  in  cifftody od 
fll^  I^-df  tlie  ^tt>wiif  yet  it  was  said  the  crpvm  mi^t  apply 
itt  At!  t^arf  of  Exchequer  mr^tn^ve  him  to  the  custody  out 


.Y  ''Vi?''!  1  ■   ,.   .:j  :» 


-  W  #jUf^  iMtAniiker  against  Tke  Kinj^Jhrn.  Proe,  16t6  M^\ 

MWi^hraiiol;-^  ■■•--:  -^^  '■*•    ^-...  ::':^L^-    ;..*  :)': 

iiwoj  of 


fil3 


" '    !  '  CASES'  iM  BA'STER'  TERM' 


I  M  1     *   I 


1814. 
HoDGSoir 

V. 

TncPLV. 

[*514] 


[515] 


of  which  hb  had  been  taken.  Btit  I'  mentibn  thl^'  Mitf 
incidentally,  for  it  does  not  apply  to  the  points  *^xtfaicAi  ar6 
contended  in  the  present  case.  Looking  therefore  to  ttte 
principle  upon  which  rests  the  authority  of  the  cases,  wherein' 
the  Court  of  King*s  Bench  have  remanded  the  party' to  die 
custody  out  of  which  he  has  been  taken,  and  seeing  that  tibf 
authority  has  been  cited  to  shew  that  this  Court  has  evei' 
done  that,  which  by  this  part  of  the  rule  is  this  day  askecl,  atiff 
seeing  how  the  Court  of  King's  Bench  have  conducted  tliem* 
selves  when  the  proceedings  were  on  the  civil  side^  we  do  not 
fieel  ourselves  authorized  to  grant  that  part  of  the  applicatloti, 
which  prays  that  the  defendant  may  be  brought  np  to  be 
surrendered  to  the  custody  of  the  warden  of  the  Fleet  in 
discbarge  of  his  bail,  and  then  remanded  to  the  custody  of 
the  sheriiT  of  London,  inasmuch  as  it  is,  at  the  least,  very 
doubtful,  whether  we  have  that  power.  If,  therefore,  the 
general  relief  which  the  bail  ask  for  cannot  be  granted 
without  the  consent  of  the  crown,  then  under  the  circum- 
stances of  this  case,  it  cannot  be  granted  at  all ;  because  the 
crown  refuses  its  consent,  except  upon  a  condition,  whidi 
this  Court  cannot  enable  the  bail  to  comply  with.  This  leads 
to  the  only  remaining  question,  which  is,  whether  the  bail  are 
entitled  to  what  they  ask  without  the  consent  of  the  crown. 
Several  cases  have  been  cited  for  the  purpose  of  shewftig 
that  the  bail  are  entitled,  imder  the  peculiar  circumstances  of 
this  case,  to  bring  the  party  up  from  the  custody  in  which 
the  crown  has  placed  him,  and  to  have  him  surrendered  iil 
discharge  of  his  bail,  and  that  it  is  to  be  left  to  the  crowfi 
afterwards  to  apply  for  any  relief  which  the  crown  may  think 
itself  entitled  to  have,  in  the  shape  of  a  habeas  corpus,  for 
remanding  the  prisoner.  It  is  admitted,  that  generally  the 
crown  is  entitled  to  choose  the  custody  in  which  it  shall  keiep 
its  own  prisoner,  and  that  no  subject  can  i^move  him  out  of 
that  custody.  On  behalf  of  the  crown  two  cases  ^ere  cited 
to  prove  this,  and  which  do  prove  it ;  Coatee's  case,  and 
Sandys  v.  Spwey.  In  both  those  eases  the  plaintiff  wished  to 
remove  the  prisoner  from  the  custody  in  which  the  crowh 
bad  placed  him,  and  the  Court  held  the  subject  had  no  rIgUt 
to  do  that ;  and  in  the  latter  of  these  cases  the  Court  enten 
into  a  consideration  of  the  dates  of  the  respective  proceedings 
of  the  crown  and  the  subject,  but  having  shewn  that,  if  it  were 
necessary,  the  cAwn  has  the  priority  in  time,  the  Court  adds, 
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'f.T'bU^iB  iH^  4k  question  of  priority."    So,  neither  is  tlie 
pnoriffpfmit  of  any  importance  in  this  case.    The  defendant 
is  tfie  pritoner  of  the  crown,  and  lie  being  such,  no  subject^ 
^t^wg^  he  would. otherwise  have  a  right  to  take  him  into 
c;i^tQdy9  bas  a^  right  to  remove  him  from  the  custody  in  which 
ttl^  crown  has  placed  him.    These  two  cases  are  authorities, 
tibc^  thiit  the  plaintiff  in  a  suit  has  not,  under  any  circumr^ 
staoce^y  a  right  to  remove  the  defendant  from  the  custody  of 
ti^  OVWPy  without  the  consent  of  the  crown,  even  though  the 
snit  a(  the  subject  may  have  been  first  commenced.    But  in 
cNrder  to  shew  that  the  bail  are  entitled  under  the  circum-i 
stances  of  this  case  to  that  which  they  ask  for,  two  or  three 
antliorities  are  cited,  very  hard  to  understand ;  one  of  them  is 
J'remJi*s  case  in  SalkeUL    There  the  defendant,  who  was  in 
custody  under  an  extent,  was  brought  up  to  be  surrendered  in 
discharge  of  his  bail ;  and  the  reason  given  why  the  plaintiff 
soigfat  remove  him  is,  because  he  had  a  priority  of  suit.    In 
the  margin  is  added,  (by  some  editor  probably  with  a  view  to 
later  cases)  a  reference  to  the  statute  25  E.  3.  c.  19.    In  the 
next  case,  Boi$e  v.  Sellers,  1  Str.  641 .  the  same  question  arose, 
and   the    removal   of  the    defendant  was  resisted   by  the 
Attorney-General :  but  it  was  insisted  the  bail  were  entitled  to- 
what  they  asked,  under  the  statute  25  £•  3.  c.  19,  and  idiat 
they  asked  was  granted  upon  the  ground  of  the  subject's 
priority  of  suit,  without  reference  to  the  date  of  the  respective 
judgments  of  th^  crown  and  the  subject.     CMtty^s  case  akK> 
was  cited:  there  it  does  not  even  appear  that  there  was  a 
priority  of  suiti  therefore  if  one  might  conjecture,  either 
there  must  have  been  In  that  case  some  conditional  consent  of 
the  crown,  or  some  inadvertence  of  the  Court,  or  we  possess  a 
defective  report  of  the  case.    Bond  v.  baac  is  very  distinguish- 
able finom  the  present  case,  because  there  the  party  was  an 
impressed  man,  and  lyas  taken  out  of  the  custody  of  the 
Jceepe r.of  the  Savoy,  who,  it  was  well  known,  would  be  ready 
V)!  receive  him  again ;  but  it  is  cited  as  an  authority  recog^ 
^^izing  the  principle  that  the  subject  might  take  the  defendant 
Out  of  the  custody  of  the  crown,  where  the  subject  had  priority 
^^f  suit ;  and  certainly  Demon  i.  does  there  refer  to  the  cases 
"Wbich  I  have  mentioned,  and  Foster  J.,  following  Denison^ 
Elates  that  the  bail  are  entitled  to  the  relief  they  ask  for  under 
%lie  statute  25  Ed.  3.    I  have  looked  into  that  statute,  and 
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M  my  brothers  have  done  the  miine,  and  we  eannoty  after  IM 
most  attentive  examination,  find  therein  the  slightest  colour 
for  the  position.    Before  the  time  of  that  act,  as  it  appears  hf 
the  recital  in  the  preamble,  if  the  debtor  of  the  crown  could 
procure  the  crown  to  commence  process  agahist  bhn,  whtt^ 
that  was  pending,  it  was  a  protection  against  the  chiiM  ci  tXk* 
others,  till  this  statute  enacted,  that  notwftbstaikKiig  mcb 
protections,  the  parties  which  had  actions  in  the  king's  comtt 
against  their  debtors  should  be  answered  in  the  king's  courts 
by  their  debtors,  and  if  judgment  were  thereupon  given  for 
the  plaintiff,  the  execution  should  be  put  in  suspence  tHl  gree 
were  made  to  the  king  of  his  debt.    But  that  statute  only 
applies  to  what  shall  be  done  up  to  the  time  of  execution  | 
this  case  is,  upon  the  question,  what  shall  be  done  after 
execution.    The  statute  applies  to  the  Plaintiff  himself;  and 
it  plainly  appears  by  the  two  cases  in  Barnes,  that  the  plaintiff 
himself  cannot  remove  the  defendant  from  the  custody  of  the 
dierifis  of  London  to  the  custody  of  the  warden  of  the  FleeU 
If  then  the  plaintiff  himself,  to  whom  alone,  and  to  whose 
interests  the  statute  looks,    could  not  do  this  under  that 
statute,  how  can  it  be  contended  that  the  bail  are  entitled  so 
to  do  ?^  We  therefore  cannot  discover  any  mode  in  which  this 
doctrine  of  the  Court,  that  where  the  subject  has  priority  of   ? 
suit,  the  bail  have  a  right  to  remove  the  defendant,  can  be   ^ 
supported  under  the  statute  of  25  Ed.  3.  nor  can  we  discover  ^ 
any  other  ground,  on  which  that  decision  can  be  supported.  ^ 
We  therefore  are  of  opinion  that  we  cannot  grant  the  things 
required,  to  take  the  defendant  out  of  the  custody  whereht.^ 
the  crown  has  placed  him,  in  order  to  surrender  him  In 
charge  of  his  bail,  without  any  consent  of  the  crown.    It 
not  however  follow,  that  the  bail  are  without  relief.    Tfa«r 
plaintiffs  are  not  to  understand  that  they  c^n  proceed  agaSasI? 
the  bail  to  fix  them ;  there  are  material  difficulties  in  the  way 
of  that  proceeding,  which  I  need  not  now  point  out :  the 
plaintiff,  it  is  hoped,  will  not  attempt  it.    If  the  bail  apply  to 
the  Court  to  enlarge  the  tiipe  for  them  to  surrender  the 
defendant,  we  shall  grant  them  any  reasonable  time  that  they 
may  ask :  it  is  true  they  will  be  still  under  this  difficulty,  not* 
withi^tanding  the  enlargement  of  the  time ;  that  possibly  Ae 
defendant  may  discharge  the  debt  to  the  crown,  get  out  of 
that  custody,  and  elude  his  bail ;  but  this  is  no  more  thn 
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IVHSi  was  on  aetkm  Cor  tke  use  and  oecnpatioa  <ef  a  house.  If  a  landlord 
4  '  wldeh  was  tffied  M,t  the  Middkiex  sittings  afterlaBt  ^flf^^T^ 
HUkaelmaM  -term,  before  Mm^field  C.  J.,  when,  after  the  accepts  from 
'bdaliflr  bad  prored  that  the  Defendant  had  been  tenant  key  of  tbe 
inaag  year  ^to  year  of  the   plaintiff^s  house,  the  defendant  ^^^  ^^^^^ 
>fKyvied<a  p^roLlagreeaftent,  that  the  plaintiff  would  give  up  his  aparoUgr«e- 
'^fkskuV9  Idle  reat^.on  the  defendant's  giving  up  immediate  {["^"^^^^dieii 
urmmirnrth  in  tbe  middle  of  the.  quarter :  both  parties  aceord-  s^^  np  ^^ 
^^  wci|fehe&i)e  a  magistrate^  and  the  defendants  then  gave  j^  mt^^i 
ll^ekc^y^vi^ich  the  plaintiff  accepted,  and  the  defendant  ^^;^r*|'* 
te.nevar  after  that  tune  in  the  possessioa  of  the  pr^nises.  wards  occa- 
be  plaintiff  sought  to  recover  for  a  time  subsequent  to  his  |^|^^ei,  he 
tsamiag  the  key;,  fmd  he  insisted  that  the  tenancy  was  not  cannot  reco- 
iqreby  .determined,  by  reason  of  the  statute  of  frauds  ;,>and  tloq^rtbe' 
i|wA\2i^rilrt  V.  flrayne,  2  Owiip;  108.    -Maii^WC.  J.  I'esei^cd  ^'^J^^JI^ 
leqoertion,  sptgect  wheretxxthe  jury*  found  a  verdict  for -the%i«pfe,.Wljhe 

MPWW»^  aeqaept  to.hU 

.^^tfltSefjft.  in.fit[ortf  term  1814  had  obtained  a  rule  niri- to :»cceptiP8:tiie 
^4asid0.  this  verdict,  and  enter  a  verdict  for-the  [daintiff;^^* 

^Kw^^fm^*^^^  now-^wed  cause.    -As  a'.less'  lease ^lan 
lini^  fiittm  m^h^  created*  bo  amy  it  be  sunrendered,  without 

iMK  i>^  9llFWKrt^<>C)l^  nils.  .  Afcolitrabt  must  be  mutual  to  i 
ifi^lvding.    There  being  no  written  surrender,  the  delivery 
Vol.  V.  Mm  of 
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y^^'      of  the  key  would  not  have  prevented  the  tenant  from  te^ 

(Whitehead  ^^^^^S  it  back  (a) ;  and  as  the  defendant  *  might  by  proccffi 

^^  of  law  have  resumed  her  possession^  so  shall  the  plaintiff  have 

CLirroBD.   an  action  for  his  rent. 

[  *519  ]        GiBBS  C.  J.    The  clause  of  the  statute  of  frauds  which 
restricts  estates  created  by  parol,  to  three  years,  has  notUng 
to  do  with  that  which, requires  surrenders  to  be  in  writing. 
In  MoUet  v.  Brayne  both  parties  did  not  act  on  the  parol 
notice  to  quit,  but  the  tenant  only.    The  present  acdon  can 
never  succeed.     The  action  for  use  and  occupation  depends 
either  upon  actual  occupation,  or  upon  an  occupation  which 
the  defendant  might  have  had,  if  she  had  not  voluntarily 
abstained  from  it.    Here  the  plaintiff  himself  takes  possession 
of  the  house,  and  makes  the  profit  of  the  premises ;  and  !u 
was  therefore  impossible  for  the  defendant,  during  the  same 
time,  to  have  used  and  occupied  the  premises,  if  she  would 
As  to  the  case  in  Campbell,  it  is  very  different  from  this,  an^ 
we  do  not  throw  out  any  opinion  against  it  3  but  when  dt^ 
like  circiunstanccs  arise,  it  will  be  proper  to  consider  them. 

Rule  discharge^ 

faj  See  the  next  cose. 


Dob,  on  demise  of  Rbao  and  Another,  Assignees  of 
Wbstlakb,  a  Bankrupt,  v.  Ridout* 

ftm""^tii  TPHIS  ejectment  was  tried  at  the  Winchester  spring 
▼ear  cannot  -*-  1B12,  before  Qiambre  J.,  who,  in  his  summing  up 
JO aitoTfT^  to  the  jury  that  it  was  brought  to  recover  possession 


the  interest  of  form,  of  Which  the  bankrupt  had  formerly  been  tenant^ 
credUora,iin-^^  Plaintiffs  contended  that  he  still  was  tenant.  He 
less  there  be    entered  on  it  at  Michaelmas  1810,  and  was  therefore,  at 

either  a  legal  ^  1.11.  11 

notice  to  quit,  a  tenant  from  year  to  year,  which  relation  could  on 
derufwriSif.  determined  by  a  proper  legal  notice  to  quit,  or  by  a 
surrender.  A  witness  stated  that  IVestlakc,  being  embar 
assigned  the  form  by  parol  to  his  lessor^  who  was  the 
i  KO  ]      dant;  but  that  it  not  being  a  profitable  time  for  se) 
his  horses^  and  Westlake  therefore  wishing  to  keep  the 
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light  $ell  them  in  the  spring,  he  continued  to  woA  with  1814. 
I  on  the  farm,  in  order  to  work  out  a  debt  which  he  owed  j^^^ 
e  defendant.    An  olgection  had  been  taken  by  the  plain-  «, 

that  there  was  no  legal  evidence  of  the  surrender,  what  Rxdout. 
h1  being  merely  by  parol^  and  Chambre  J.  inclined  to 
i  the  objection  good  upon  the  statute  of  frauds,  but 
•ved  the  point.  It  was  however  for  the  jury  to  consider 
tb^  the  assignment  to  the  defendant  were  not  fraudulent, 
e  being  no  evidence  that  the  agreement  of  working  out  the 
by  the  work  of  the  horses  had  been  followed  by  any  act, 
that  the  defendant  had  superintended  the  fanu,  or  fur- 
ed  implements  or  seed.  The  jury  found  that  the  assign- 
t  was  fraudulent,  and  made  expressly  for  protecting  the 
lerty  from  the  reach  of  the  creditors,  and  the  verdict 
iAg  for  the  plaintiffs,  the  question  of  law  did  not  arise. 


TuRNRR  V.  Wall. 
Down  v.  Crew.  c' 


ATdy  5. 


fUGHAN  Seijt.,  in  the  first  of  these  cases,  and  (hislow  An  nffidavlt 
Seijt.  in  the  last,  moved  for  a  dUtringas,  on  affidavits  of  diXingut^ 
officers,  in  the  first  case,  that  the  officer  had  gone  many  "JJJ^  ^  ^y^J 
is  to  the  dwelling-house  of  the  Defendant,  and  particularly  ponent's  be- 
he  28th,  29th,  and  30th  oiAprU,  and  had  endeavoured  to  aefend«?^ 
e  him  personally  with  a  summons,  which  on  the  30th  he  purposely  ab- 
ed on  a  female  servant  at  the  defendant's  dwelling-house,  to  ayoid  pro- 
ie  foot  of  which  summons  was  an  ^ngUsh  notice,  the  tenor  ^u  "'sute™"** 
reo'f  the  deponent  set  out;  in  the  last  case  the  officer  also  facu,  from 
te  to  the  leaving  a  sumlnons  With  a  servant  at  the  dwel-  courtmay  see 
-house  after  several  vain  attempts  to  serve  the  defendant  that  his  be- 
onally;  and  each  of  the  deponents  verily  believed  *  that  at  grounded, 
times  when  he  so  went,  his  defendai\t  was  purposely     [  «521 
nt  from  home,  and  avoided  being  seen,  to  prevent  his 
g  arrested,  or  served  with  process  for  debt, 
he  CouTthelA  that  the  affidavits  were  insufficient,  inasmuch 
le  deponents  did  not  therein  state  the  facts  on  which  they 
ded  their  belief. ,  The  Court  had  sometimes  refused  the 
.  be<iatiae.  tib^  deponent  had  not  sworn  to  his  belief  that 

'•         M  m  2  the 
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the  defendant  absconds,  but  they  had  never  said  that  it  w» 
sufficient  that  he  should  so  swear,  without  shewing  the  ftcts 
on  which  he  is  led  to  believe  that  the  defendant  absconds. 
Tlie  intent  of  the  proceeding  is^  that  the  affidavit  may  Isjr 
before  tlie  Court  sucli  facts,  as  will  enable  tbenonelves  to 
judge  whether  there  is  sufficient  reason  for  the  inferenei^tiMt 
the  defendant  keeps  out  of  the  way  to  avoid*  proce88. 

Rule  refused  in  b^th'cMs. 


as 


Mt^9. 


Hainbs  r.  finsK. 


It  if  no  an- 
swer to  an 
action  by  a 
broker  tor 
conunisKion 
for  procuring 
freight,  that 
the  charter- 
party  procur- 
ed was  such, 
that  if  the 
charterer 
faned  to  ob- 
tain certain 
licences,  the 
Voyage  would 
be  illegal. 


1^522] 


JNDEBITATUS  assumpgit  for  the  commission  and  bro- 
kerage due  from  the  Defendant  to  the  Plaintiff  finr  having 
procured  a  certain  ship  called  the  Amdiia  to  be  hired  and 
chartered  upon  freight  for  certain  voyages  at.the  defendant's 
request.    The  cause  was  tried  at  the  sittings  after  Hilar; 
term  1814,  before  Dallas  J.    It  was  proved  that  the  |daintiff 
had,  in  December  1812,  procured  for  the  defendant  an  agIe^ 
ment  for  a  charter-party  for  the  good  Riiman  vesad  the 
Amalia,  then  in  the  ThameSy  of  which  the  defendant  was  the 
correspondent,  whereby  the  defendant  agreed  that  Ae  ship 
should  proceed  in  ballast  to  Charlestown,  South  CdroUna,  there 
to  be  loaded  with  a  complete  cargo  of  permitted  goods^  aod 
therewith  to  proceed  to  Cadiz,  Lisbon,  or  one  port  in  the 
United  Kingdom,    or  Gottenburgh,  either  to  be  naioaec^  if 
possible,  before  leaving  C/iarIe«totim,  and  to  deliver  her  cai]|o 
on  payment  of  the  freight  stipulated,  viz.  8  guineas  per  too  oi 
rice  to  Cadiz,  Lisbon,  and  a  port  of  the  United  Kingdom,  or 
9  guineas  per  ton  of  rice  to  Gottenburgh.    If  other  goods  ihiB 
rice  were  laden,  freight  was  to  be  paid  for  the  complement  of 
250  tons  after  the  same  rate  as' for  rice :  the  vesserwas  to  be 
addressed  to  the  correspondents  of  the  freighters  atChorZeitotCTb 
and  at  the  port  of  unloading,  except  it  were  London.-  The 
vessel  was  to  carry  no  British  licence,   neither   copy  nor 
memorandum  of  the  engagement  to- proceed  to  a  j&riiifkport 
The  master  was  to  receive  at  Charlestown  instructions  whether 
to  touch  at  Cadiz,  for  orders  to  unload  there,  or  at  jLiihoin,  or 

whether  to  touch  at  Cork,  for  orders  to  tmlcttd'  in  one  pott  of 

the 
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the  tlmied  Jfiagdom^  or  at  Gottenburgh,  but  the  vessel  should 
ia  no  case  be  caused  to  touch  at  both  Cadiz  and  Cork  for 
ondeisu    The  agreemeut  was  signed  by  both  parties,  but  they 
a^t^rw^rds  differed  upon  the  drawing  up  of  the  charter-party 
^y  a  QOtaq^  and  never  executed  it^  nor  did  the  ship  ever  sail 
on  tibfe  vcqrag^ ;.  apd  the  plaintiff  contended  that  he  had  per- 
formed in  procuring  this  agreement^  all  which  it  belonged  to 
his  provipfie  to  perform^,  and  sufficient  to  entitle  himself  to  his 
usual,  cy^^nmissijon.  a&  a  broker  of  two  and  a  half  per  cent  on 
the  aiiioiigi^t  of  (he  stipulated  freight.    It  was  proved  that  the 
sbip^  was  Bu9iiflji  built,  bore  the,  Rwssian  flag,  and  was  Russian 
owAqd;  she  was^  partly  the  pjroper^  of  the  defendant^  a 
Rf$stipfi  resident  in  London*    It  was  the  intention  of  Ae 
freighters  and  defendant,  ithat  the  ship  should  proceed  to 
KJharlfistown-  to  take  in  cotton  wool,  and  carry  it  to  Irelandf, 
There  was  at  that  time  war  between  England  and  Amertca,. 
|t  WB9.  K^ted  ia  evidepce  that  the  parties  did  not  conceive  that 
ffayi  lichee,  at  ^1  was  necessary  for  this  adventure^  because 
the  ^lif .  wi»  going  to  Jmerica  for  cotton  wool  for  Ireland^  and 
^y  ^ip  tjestimony  of  shipping  brokers  it  appeared^  that  it  was 
^t  t^^  practice  to  obtain  a  licence  for  a  voyage  under  similar 
^irpuBi^tances.    For  tibe  defendant  it  was  objected  that  the 
ptoiatlff  conld  not    recover,  because  the  voyage  contem- 
plated was  illegal.    The  statute  43  G.  3.  c.  153,  refers  to  the 
Stat  12  Car.  2.  c.  18,  where  by  s^  3,  no  goods  or  commodities 
ijrbalsoever  of  the  growth  or  production  of  America  shall  be 
imported  into  England  or  Irelandy  in  any  other  ship  but  i^ 
such  as  do  truly  and  without  fraud  belong  only  to  the  people 
of  EngUnd  or  Ireland,  dominion  of  Wales,  town  of  Berwick,  or 
of  his  majesty's  lands,  islands,  plantations  or  territories  in 
driOf  jtfricet,  or  America,  as  the  proprietors  and  true  owners 
diereof,  and  whereof  the  master  and  three-fourths  a^t  least  of 
the  mariners  are  English;   and  the  first-mentioned  statute 
en^t9^  (^.  IS.)  that  during  the  continuance  of  hostilities  and 
lipitil  six  months  after  the  ratification  of  a  definitive  treaty  of 
peace,  it  shall  be  lawfiil  for  any  person  to  import  into  any  port 
or  place  in  Great  Britain,  9II  sorts  of  wool^  and  into  Ireland 
«m  aorta  of  (inter  alia)  wool  and  cotton  wool,  from  any  country 
or  place  whatsoever,,  in  any  ship  or  vessel  belonging  to  any 
fsountry  at  amity  with   his   nuyesty,  navigated  by  foreign 
%eameii.    But  it  was  urged  that  this  clause  would  not  make  it 
legfl  fiMT  a  British  subject  to  trade  with  an  enemy,  nor  would 

it 


^I4t 

Haines 

V. 

Busk. 
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1814^.'      it  give  to  H  British  subject,  the  owner  of  a  fbreiga  ship 
~     "      navigated  by  foreign  seamen,  those  privileges  wbicb  it  vm . 
9;  the  object  of  the  act  to  give  to  the  gliips  of  states  in  andly^/by 

BvBK.  letting  them  into  a  share  of  the  carrying  trade.  DaUoifJ, 
reserved  the  point,  with  liberty  to  refer  thereafter  to  all  docu- 
ments material  to  the  cause,  subject  whereto  the  jawy  ioimd  s 
verdict  for  the  plaintiff. 

Shepherd,  Solicitor-General,  in  this  term  obtahied'a  rale 
nisi  to  set  aside  the  verdict,  and  have  a  new  trial*    He  aifed 
that  there  were  two  objections'to  the  introduction  of  fintjga 
[  &24  3      g<>ods  from  hostile  states  into  this  country,  one  founded  on  fte 
disabilities  attending  a  state  of  war,  which  the  khig  l^bis 
prerogative  may  dispense  with,  the  other  resulting  fiom  the 
navigation  act,  which  the  king  coutd  not  merely  by  vtrtoeof 
his  prerogative  dispense  with :  that  the  act  43  6. 3.  was  BoC 
made  for  the  purpose  of  dispensing  with  the  belligerent  &• 
abilities,  but  was  made  to  enable  the  king  to  dispense  widi 
the  penalties  imposed  by  the  statute  12  Car.  2.  c.  18.   The 
removal  of  these  last-mentioned  disabilities  would,  at  the  lime 
of  passing  the  act,  lay  a  great  part  of  the  worM  opca  U> 
British  commerce ;  but  in  order  to  extend  the  indulgence  to 
the  rest  of  the  world,  the  king's  licence,  dispensing  witb  the 
disabilities  attending  on  a  st&te  of  war,  must  also  have  been 
obtained. 

The  Court  granted  a  rule  nisi. 

Best  Seijt.  in  this  term  shewed  cause  against  this  rule. 
1.  There  was  no  evidence  that  the  plaintiff  knew  the  intention 
of  the  parties.    2.  If  be  did  know  it,  yet  it  is  not  to  be  maui- 
tained,  that  every  person  who  furnishes  any  goods  or  does  any 
act  in  the  service  of  a  ship,  which  her  owners  are  about  to 
employ  on  an  illegal  voyage,  shall  be  precluded  firom  recover- 
ing his  demand.    3.  The  agreement  does  not  necessarily  import 
an  illegal  intention.    There  were  obvious  reasons  why  it 
would  be  impolitic  for  the  vessel  to  have  on  board  her  a 
British  licence,  or  any  document  by  which  she  might  be 
traced  to  a  British  port. 

The  Ccmrt  called  on  the  Solicitor-General  and  MarAoU 
Serjt.  to  support  their  rule.  They  urged  that  a  broker  who 
makes  a  contract  in  violation  of  the  navigation  laws,  couU 
not  recover  any  commission  for  that  illegal  act :  the  illegal 
Intent  was  conspicuous,  for  the  owner,  a  merchant  in  L(mion, 
stipulates  that  the  vessel  shall  be  addressed  to  the  freigbteo' 

corrcs^ 
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fesj^bmieato  in  CharkHawn,  a  hostile  *  port,  yet  the  parties  ^    1814. 
Bc  that  the  vessel  shall  carry  no  BrUish  licence,  nor  any      ij][^^ 
Y  of  the  memorandum  of  the  charter-party,  and  they  stipu-  9, 

that  the  freighters  shall  have  the  option  to  direct  her  to  Busk. 
nrn  to  a  JBritwh  port;  thus  clearly  contemplating  an  unli-  [  *525  ] 
ied  trading  trith  an  enemy's  country.  The  adventure  is 
wise  ill^;a1,  as  contravening  the  navigation  act;  for  the 
iite  43  6*  3;  c.  153.  does  not  warrant  the  importation  of 
on  wool  into  Ltmdon,  a  port  which  is  mentioned  in  the 
eement,  and  was  clearly  within  the  contemplation  of  the 
Bes.  The  expression  '^  permitted  goo<ls''  only  refers  to 
[Qission  to  ship  them  from  America  ;  it  does  not  contemplate 
srmission  to  import  them  hither.  A  contract  which  con- 
s  one  alternative  stipulation  which  is  legal,  and  another 
ch  is  illegal,  is  not  capable  of  being  supported  upon  the 
md  that  it  is  in  the  option  of  either  party  whetiier  he  will 
ffce  either  the  legal  or  the  iUegal  alternative  as  he  may 
k  fit.  The  whole  contract  is  in  that  case  illegal,  and  can- 
be  enforced  even  to  the  extent  to  which  it  is  legaL  This 
an  objection  stticti  jurisy  but  it  was  well  founded*  The 
y  ought  to  have  had  two  licences,- the  one  to  dispense 
I  the  navigation  act  under  the  16th  section  of  the  statute 
2.3,  c.  153.  (which  enables  ^^the  king  in  council,  by  order 
ouncil,  so  often  as  shall  be  judged  expedient,  to  permit, 
log  the  war  and  six  months  after,  any  such  goods  as  shall 
peeified  in  such  order,  to  be  imported  from  any  port  or 
e  belonging  to  any  state  not  in  amity,  in  ships  belonging 
he  subjects  of  any  state  in  amity  with  his  majesty,")  and 
other  to  protect  the  adventure  against  the  illegality  of 
ing  with  an  enemy.  The  plaintiff  himself  prepared  the 
«ment  for  the  charter-party ;  and  in  the  particular  deli- 
d  of  his  demand,  he  claimed  to  recover  for  the  stamp. 
son ;  so  that  his  full  privity  cannot  be  doubted ;  and  nidess^ 
liews  tiiat  all  necessary  steps  were  taken  to  legalize  the  [  526  ] 
mture,  he  has  not  shewn  a  cause  of  action,  and  cannot. 
ver. 

I  BBS  C.  J.  A  great  deal  of  ingenuity  has  been  exercised - 
dd  support  for  a  defence  the  most  dishonourable  I  ever 
w  brought  forward.  The  defendant,  the  owner  of  a  ship, 
■es  to  have  her  employed  in  a  lucrative  trade,  and  applies 
le  plaintiff  to  obtain  employment  for  her.  The  plaintiff 
eeds  in  procuring  for  her  such  an  employment  as  the 

defendant 
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1^4:       ddB^daht'TiAsIJ^  to  obtain,  atid'^^ 

-^ a  cdihp€fdsatton,  the  defendimt'  ^ay»,  ^1  vAVL  wake' joa  no 

^;         cdmpiefnsatioii;  not  because  you  have 'not  done  your  diitylo' 

Smci  m'e^  bur  beeattsls  the  thin^  which  I  desliM  ym  to  d6y  ki  illegil.'' 
It'  is  a.  vleiy  dishonest  defence :  but  it  muftt*  pi«Ma)«if  k  U  goott 
ill  laV.  Th^  sAiip  is  Rusrim  .*  she  is  to  g&  ki'balbM  toJMstiati 
to  l%(ke  tHere'  d*  cargo  of  such  gbods  aiM  ^oold^  prbihise  the 
gri^atest'  ddvatttage  to  the  peimtis  c^^i^gM'  itf*  tiie  idraMM. 
WU&t  U  th^  dontrabf ?  ThatfshesbMt  phMSctedt^  Glbiyfef^ 
and  tbdre  tat^e  in  a  compliEfti^  cargfo  of  p«nifttted  goods*:'  dMSe 
itfdtops';  what  those  goods  shall  b^V  is  ndtr  deftned>  it  i»M 
to  <he  pdrtJons  who  are  to  loiid'  her.  Shfd'  W  to  protiteA  Ihnw 
to  Lbti&n,  Cbdtr;  or  OoHenlmrgh.  Thi^  poit  i«r  t^  be  aaiMWl}«if 
p6ss{ble,  before  she  quits  CKaltlefMm.  So  that  ileillier  die 
goods' to  be  laden,  nor  the  port  to  which  the  shi{p  is  to  ge^aii» 
fisfdd.  1^  it  tben  necessary  that  she  mukt  at  all  ei^nts  nike 
an  iilegaH  adventure  ?  After  specifying  e^rtaihpHei»<tffiffi^ 
the  contract  proeeei&to  stipulate  that  thel  yiMd  shall  fea^ 
dr^ed  to  th%  eoMspondentis  Of  th^  fl-eifeh^crB  at-  Chmrlulktii^ 
aivd  at  ti^  p^  of  unloading,  cdccept  it  be  landmiT  I  iriSt  giie 
the  defeddaht  the  full  benefit  of  the  &tt^  thaft  it*<fenUiify  im 
in  the  contemplation  of  the  parties  ^At  thef  ship  wteighfy  hi» 
sbmlehow  ot  othe^,  proceed  to  Loadofi^    the  oJdy  fiirtii(i^  iM- 

[  587  ]  teri^  P&i*t  of  the  contract  is,  that  the  ^p  shaM  carry  na 
BriiisH  Kcencey  neither  copy  nor  memorandueni  ef  the  ngage* 
ib^nt  to  proceed  to  a  Brituh  port,  and  that  the  master  daii 
receive  instructions  at  ChafleHcwn  whether  <b  touch*  Al  CkNKi^ 
for  orders  to  unload  there,  or  at  Lisbm^  or  whether  to  tdiokf 
tft  Corky  for  orders  to  unlb^  in  one  port  of  the  VmMi  SUkgMif 
6t  at  Goitenburgh,  but  the  vessel  should  in  no  case  be  forced  W 
touch  both  at  Cadiz  and  Cork  for  orders.  Aiid  if  this  sgie^ 
taaatj  ^ch  as  it  is,  could  have  been  j^fadly  petfbrmed  bf 
taking  certain  steps  afterwards,  the  plaintiff  is  in  that  csb^ 
Entitled  to  recover  a  cbmpensation  for  procurix^  tM  oonUbct 
Noil  c&nstabat  at  the  time  when  the  plamtiff  discharged  W 
duty,  that  whatsoever  was  necessary  to  legalize  the  vojq|c 
would  not  be  gotten.  Under  the  sixteenth  sedtioh  of  ibis 
statute,  a  licence  might  be  obtained  for  the  specific  gobds  in 
the  specific  ship,  which  is  issued  in  numerous  iilshuices  after 
a  general  order  legalizing  the  goods.  It  does  not  atatl  appesr 
that  there  was  arty  Colitrat^t  that  a  licence  shoiild  imt  be  pnv 

cur^d  froth  the  pHty  connd),  but  only  that  tiie  K^nee  shosW 

not 
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narbe  dhibmdrtBe  Mpi-  Vfiai  iMtv^  befiii^  deeided  (a)  timt 

the-  M^jfitM  itmy  make  a  odntMer  which  majr  be  mdered- 

iMTftll  b^^'ftilr^iMympleted.    l%e  defendant  infUsm  tUatif 

cbeM  be-'attf'  out  tstnarm  of  yofsger  which  the  ship-owner  it 

€Migei  ta  pMWie'in  cuse  tlie  ellMterer  electss* it,:  and  if  tftat 

GOtliW!  ti«  illq(tilv  fbe  ^helie  contract  isr  illegal.    Without 

agiWeiiMf  tb*  that^  pmposition,  t  will  grant  him  the  benefft 

dMreo^  and  suppose  the  eai^e  t»  be  so:  is*  there  any  coune 

dealjiflMMdl  bf  tbia^  ohartier-party  which  mnst  of  necessity  Be 

iAfglitP'  t  wUb  tHe  council  kfr  tik^dlefendhn«  had^  stated  uponr 

iMUNT^imiteiof  t<oy«g^  ati^ii1tlhWha«  Fading'  the'  adtenture" 

would  necessarily  be  Mlcgal;    I  can*  see  none,    ft  i9  said  that 

m^'Hifflig&tfbtik  Odrhstbwn  t& BrteH Brkmn  wouftf  requiretwo 

licences;  and  that  they  were  not  procured.    Be  it  so :  if  they* 

liave^iMyf'li^eenf  procm^,  it  is  not  the  fault  of  the  innocent 

plaintifi^  but  of  the  criminal  defendant.    But  it  is  said,  there 

are  cases  which  no  licence  can  legalize;  that  the  13th  section, 

qieaking  of  wool,  allows  the  importation  of  all  sorts  of  wool 

(which,  I  agree,  only  intends  sheep's  wool,)  to  England^  and 

all  sorts  of  wool  and  cotton  wool  from  any  country  or  place 

whatsoever  to  Ireland ;  and  then  it  is  contended,  that  because 

cotton  wool  could  under  no  circumstances  be  legally  imported 

inf6*£i^Iand,  although  here  was  an  infent  to  take  a  cargo  0f 

cottod  i^bbl  for  treXand,  yet  ihaC  the  charterer  might  have 

ivqaired  th^  master  to  come  to  t/mdon  with  that  cargo,  and 

t&af  would  have  been  illegal.    I  aih  6f  opinion  that  the  owner 

could  not  be  required  to  perform  that  voyage.  He  would  have 

dbmpletely  performed  his  charter-party,  if  he  had  carried  to 

eac6  of  the  ports  named,  such  goods  as  might  legally  be  carried 

tb  that  port.    Where  the  cbarter-«party  speaks  of  permitted 

goods,  and  does  not  define  what  the  goods  shall  be,  I  think 

the  eharfer-party  would  be  fully  complied  with,  if  the  owner 

craAied  the  cftrgo  to  such  places  whereunto  the  charterer 

might  legally  reqtlire  it  to  be  carried.    The  charterer  and 

^Swiier  together  had  it  cleariy  in  their  power  to  render  Che 

Voyagfe  I^gal.    There  is  no  evidence  diat  they  meant  to  pursue 

^ny  prohibited  traffic ;  the  contrary  inference  is  afforded  by 

t!be  fiu^ts.    We  are  therefore  of  opinion  Aat  the  plaintiff  is 

entitled  to  recover  a  compensation  for  the  service  he  has  per- 

fofih^. 


HAiaas* 
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iai4^  Hbath  J.    I  am  of  the  same  opipion.    The  words,  jfer- 

mitted  goodsy  over-ride  the  whole.    Cotton  wool  destined*  for 
JE!ngIand  would  not,  under  the  statute  taken  by  itself,  hiive 

BvsK.  been  permitted  goods.  It  is  said  two  licences  were  necessary. 
It  may  be  so ;  but  they  might  have  been  procured.  It  is  saU 
that  the  plaintiff  was  to  see  that  the  matters  requisite  to 

[  5S9  ]  legalize  the  adventure  were  complied  with.  I  do  not  think  so: 
was  it  ever  said  that  an  attorney  who  drew  an  agreement  on 
unstamped  paper,  which  we  know  may  be  Ramped  afterwank, 
was  bound  to  see  that  it  was  stamped,  and  that  if  he  had 
omitted  it  he  was  therefore  not  aititled  to  recover  for  drawing 
the  agreement,  because  it  was  not  stamped  ? 

The  rest  of  the  Court  declared  their  entire  concurrenee, 
and  the 

Rule  was 


ilfdy  9.  Crutchly  v«  Mavn. 

A  bill  made  fVlHIS  was  an  action  on  a  bill  of  excliange  for  200L  dated 
piijjliletothe    J|    ^^  j^^^  1312^  drawn  by  Arthur  Clarance  in  Jatnaica  on  a 

may  be  fiUtd  stamp  of  that  island,  at  60  days  sight,  on  the  Defendant  in 
bLnr  *wL  LondoHj  and  containing  a  request  to  place  the  same,  with  or 
cui  sbew  that  without  further  advices,  to  the  drawer's  account.  The  Ist 
lariy  to  the  count  Stated  the  bill  to  be  payable  to  the  order  of  the  Pluntiffi 
S^tS'ws^^  and  that  the  plaintiff  had  not  indorsed  it  over  to  any  person. 

own  name.      The  2d  Stated  it  to  be  payable  to  the  order  of — > 

biu^be^awn  meaning  such  person  as  the  drawer  should  afterwards  direct 
Uknkamdeaoa^lQ  be  inserted,  and  averred,  that  the  drawer  directed  the  plain- 
that  uiand  tiff's  name  to  be  inserted.  The  3d  count  was  for  not  accept- 
^M^p'iB  "«  *®  ^^^*  When  the  bill  was  produced  at  the  first  triaij 
not  necetsary  which  was  at  GftttId/k»II,  at  the  sittings  after  TViniiy  term  1813» 
ofthe  inser-  it  appeared  to  be  payable  to  the  order  of  the  plaintiff  but  it 
tion  of  the      j^^  originally  been  drawn  payable  to  the  order  of  "nt 

bearersname        ,    ,        .  .     ..<-.  *     *  /         .  •«      .  «'      •  .n  «.  j 

inSmgkmd.     and  the  pkdntms  name  had  been  mserted,  since  the  .bill  baa 

been  in  Etigland,  by  himseljf.    To  prove  that  he  had  authority 

so  to  do,  the  plaintiff  produced  a  letter,  the  direction  of  which 

[  530  ]     ^^^^  ^^  ^^f  ^^^  ^^  ^^  signed  by  the  defendant  on  4th  At^H$l 

1812,  and  stated  his  regret  that  owing  to  want  of  explaoatioii 

he 
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le  bad  been  induced  to  dishonour  Mr.  Claranee*^  bill  ou  him  LSl^ji 
or  900L|.thatf  he  bad  since  seen  that  gentleman;  and  that 
ipon  its  being  again  presented,  it  should  meet  with  due 
lonour.  There  was  no  acceptance  other  than  this  letter :  it 
iras  not  proved  how  the  plaintiff  became  possctssed  of  tbe  bill^ 
r  of  the  letter.  It  was  first  seen  in  his  hands  after  he  had 
«en  to  the  Nare,  to  see  Vashel  the  master  of  a  vessel,  whose 
gent  the  phuntiff  was.  Shepherd  Sci^U  for  the  defendant^ 
bjected,  1.  That  either  the  bill  was  made  a  perfect  instrument 
n  Jamaica  or  not ;  if  it  were,  then  that  the  insertion  of  the 
iluntiflTs  name  was  an  alteration  of  the  bill,  which  destroyed 
t :  if  it  were  not,  then  the  bill,  deriving  its  operation  from  the 

nserdon  of  the  payee's  name  in  £iiglaiid,  was  the  making  of 
I  new  bill,  which  required  an  English  stamp ;  2.  That  there 
ivas  no  proof  that  the  bill  for  2001.  alluded  to  in  the  letter, 
^^as  the  bill  on  which  the  plaintiff  now  declared ;  3.  That  it 
lot  appearing  that  the  letter  had  ever  been  addressed  to  the 
plaintiff,  there  was  no  proof  of  the  plaintiff's  authority  to 
insert  his  own  name.  Mahifield  C.  J.  left  it  to  the  jury, 
virfaether,  as  no  other  bill  appeared,  this  were  not  the  bill  allu- 
ded to  in  the  letter,  ancl  the  jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  other  two  points,  which  his  Lordship 
nesenred* 

Shepherd  in  Michaelmas  term  1813  obtained  a  rule  fiisi  on  all 
three  of  these  objections,  and  also  on  the  ground  that  the 
letter,  which  constituted  not  an  acceptance,  but  a  special 
igreement  to  accept,  ought  to  bear  an  agreement  stamp. 

Best  and  P^U  Serjts.  in  the  same  term  shewed  cause.  1.  A 
»ill  drawn  with  a  fictitious  payee  is  a  complete  bill,  payable 
o  bearer.  Gtfr^on  and  Another  v.  Minet,  I  H.  Bl.  669.  Same 
V  Hinnier^  2  H.  BL  204.  So,  to  Ship  Fortune  or  bearer,  Qrant 
.  Vaughany  Burr.  1516.  So,  a  bill  payable  for  a  blank  sum,  [  581  1 
^tuesel  V.  Langstaffe^  Doug.  514,  The  blank  itself  is  evidence 
if  an  intent  in  the  drawer  that  it  should  be  filled  up  with  the 
isme  of  some  one ;  and  the  unity  of  possession  of  the  bill 
tnd  of  the  authority  is  sufficient  prima  facie  evidence  that  the 
nitliority  to  fill  it  up  was  given  to  the  plaintiff :  he  might 
ndifferently  have  enforced  the  bil^  either  in  blank  or  after  it 
vas  filled  up.  2.  An  EngUsh  stamp  is  not  requisite,  as  held 
n  Snaith  v.  Mtngoy,  1  Maule  Bf  Seho.  87*,  in  the  case  of  a  bill 
Hade  in  Ireland  on  an  Irish  stamp,  with  blanks  for  the  date, 
wn/  time  when  payable,  and  name  of  drawee.    In  like  manner 

.-  the 
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igt4.  tbe  drawer  of  thiR  bill,  in  Januuca  gteeis  his  oorrespondeiiC 
m  England  aaibomty  to  complete  it  here.  Ttie  objjection  -on 
the  neeeesity  of  stamping  the  letter  was  not^  made  at  the 
trial. 

Shepherd  in  snpppct of  hisnile.  In SmM  v.  Mmgofji  the 
attthoritf  was  proved.  These  is  no  evidence  that  this  bill  was 
transmuted  to  the  plaintiff  in  any  letter  from  the  drawer  in 
Jamaica :  the  biU  may  have  been  remitted  to  some  ottier  p^- 
son.  The  aathori;ty  to  fill  up  the  blank  is  a  confidences  com* 
mitted  to  a  particnlar  peison,  and  cannot  bQ  delegated  oyer  Iff 
hiD>;  ^  »  therefore  incumbent  to  shew  that  tike  ptawtiff  is  tb^ 
pevson  to  whom  i|t  was  committad.  There  is/  a  link  waitfii^ 
h»  the  evidence,  wiiiiah  tke  plalnti^T  might  hax^e  8^pplied^  but 
baa  not  80b  done 

Mai^field  C.J*  repivrled  tbiat  the  olgection  upon  the  want 
of  a  stampi  on  tUo  letlcf  iiw  vfA  taken  at  the  trial  ^  but  t^ie 
Court  being  of  opwoon  that  th^^e  was  not  sufficient  evidence 
of  the  authority  to  titio  plaintatf  tQ  fill  up  t^e  bilU  awardeda 
further  ea(|uiry^ 

The  cause  wa^  aceor^ii^lgr  again  tried  at  t^e  sittii^  afker 
Mkhaeimae  tei^m  1013»  before  H^ath  J.  when  it  was  prove4 
that  th0  biU  was  given  by  Clavame  to  Captain  Viuhel,  fiir 
another  person  named  Afann.  Clarance  had  come  to  Englandg 
[  539  J  and  bM  partic^uliM^ly^  reqyeated  the  drawee  to  ac^pt  t^  bill, 
(which  b^  bad  at  first  refiisedj  as  the  dishonour  woul4  ifUfl 
the  drawer's  credit  with  Vasbeli  whereupon  iifctmn  a^dressed^ 
and  i^ent  by  CUup^^uce's  hi^ids  to  Vqshel,  die  letter  which  was 
given  in  evidence  ^  the  plaintiflTs  aujihority.  Faehel  delivered 
it  with  the  bill  to  the  pl^tiff.  Clairance  stated  in  evideiief 
that  be  neyep  i^ufhorj^Kod  th^  plaintiff  to  insert  his.  name  ia 
the  bilU  ^iSfa^p/^eni  ot^ecte^  that  t^iough  theo'c  xnigfit  be  an 
authority  to  the  payee  himself  to  insert  his  namcg^  j/pt  t^xere 
was  no  aut^ri^  &r  the  bearer  of  the  bill  to  JLiisert  hip  n^Ja^ 
No  oaso  h^  gone  that  length^  Heoikd.  hpifever>  hel^  that 
there  was  an  implied  authority  to  tfie  plaif^4ff>  ai^d  tbe  jury 
found  f^  verdict  for  the  plaintiffi 

Shepherd  Solicitor-General  in  Hilary  term  obtained  a  rule 
nasi  to  set  it  asi^Oj  on  the  single  point  that  the  authority  gytea 
to  the  person  to  whom  the  bill  was  fir^t  delivered^  to  insert 
his  own  name^  was  not  assignable  in  bl^nji  fixrni  hand  to  hand 
in  tbe  same  manner  as  the  bill^  if  filled  up^  would  he  trana- 
forable.    In  tfus^el  v.  JUmg^tf^e^  w<ji  Snoiik  v.  AfiHgoy,  the 

biUs 
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had  been  completed  by  the  very  peHBOns  in^whobi  the 
idencie  was  reposed. 

est  and  Pell  on  this  day  ishewed  c^une  against  'the  ^last- 
tioned  rule/  They  argued  that  the  authority  .passed 
t  the  bill.  The  letter  written  by  the  dmw«r  was  an  ao- 
aace,  and  it  was  made  after  ihe  pMntUTs  'name  was 
rted. 

iBBs  C.  J.  stoppihgthem,  putitto  the  SolicitoriOmemI, 
ther  he  conld  support 'his  rule,  Wh^i  we  >  find 'that  the 
1  tiff  has  this  bill^  and  that  the  drawee,  under' the  eye  of 
ance  the  drawer,  and  with  the  pM ntiflTs  imme  standing  in 
bni,  accepts  it,  the  contusion  is  Irr^istible,  ttiat  it  was 
there  with  the  consent  of  Clarence.  The  i^e  df  Inserting 
payee's  name  is  to  Aew  who  makes  the  request,  which 
t  be  averred, 

Rtlle-discllarged, 
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ScOTUkUD  17.  WfL86N. 

HIS  was  an  action  ofagswnptit  for  demnrrage,  of  the  ship 
Janety  from  Berwick  >  to  JLandon,  with  wheat  and  oats, 
igned  to  the  Defendants,  under  an  instrument  signed  by 
Plaintiff,  expressing  by  whom  the  com  was  shipped,  the 
itity,*deliveraUe  tathepiaittlift,tliay  paying  freight,  the 
of  freight,  and  that  the  cargo  was  to  be  delivered  in 
^e  days,  or,  after  that, 'three 'guineas"per  day  demurrage. 
1  the  trial  of  the  cause,  at  a  sitting  in  Hilary  term  1814, 
re  Heath  J.,  Shepherd^  Solieitor-Oenera],  objected,*  that 
nstrument  was  inadmissible  a»  evidence^  because^  although 
a  a  bill  of  lading  of  goods  exported  from  Scotland  to<this 
try,  for  which  the  stat.  48.  G.  3.  c.  149.  Schedule,  Parti. 
[red  a  three-shilling  stamp,'  it  was* written  on  unstamped 
r.  Heath  J.  nonsuited  the  plaintiff,  with  liberty  to  move 
raside  the  nonsuit,  and  enter  a  veniict  for  the  plaintiff, 
12  guineas  damages. 

cordingly  Copley  Serjt.,  for  tlie  Solicrtor-General,'havmg 
subse(](uent  day  in  thesame  term  obtained  a  nde  «im,^n 
round  that  the  statutes  require  no  stamp  for  bills  of  lading 

of 
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^^^^'      of  goods  carried  coastwise,  making  a  marked  distincdon  hC-* 
SeoTLAHix   ^^^^^  them  and  goods  exported ;  and  that  com  from  Senoick, 

V.  to  London  was  carried  coastwise ; 
WiLflow,  Vaugkan  Serjt.  now  shewed  cause.  It  cannot  be  that  all 
goods  carried  from  one  port  within  the  British  dominions  to 
another,  are  goods  carried  coastwise ;  otherwise  it  would  ex- 
tend to  Ireland,  which  is  repugnant  to  the  plain  meaning  of 
[  ^^  ]  the  words.  The  phrase,  carried  coastwise,  was  in  use  in 
several  statutes  before  the  Vhian  with  Scotland,  did  it  then 
comprehend  goods  from  Scotland  f 

Shepherd,  in  support  of  his  rule.  Statutes  made  since  the 
Union  explain  that  ^'  coastwise''  means  from  any  one  port  of 
Great  Britain  to  another.  27  6.  3.  c.  13,  s.  1.,  31  G.  3.  c.  30, 
s.  h,  32  6. 3.  c'  50.  passim,  speak  of  ^^  shipping  goods  from 
one  port  in  Great  Britain  to  another  port  in  Great  Britain, 
without  cOcket  or  bond,"  and  of  goods  being  ^'  carried  coast- 
wise within  Great  Britain/*  as  synonymous.  Stat.  46  6.  3. 
c.  42.  both  the  title,  and  the  body  of  the  act,  s.  1.,  speak  of 
goods  ^^  carried  coastwise  within  Great  Britain,"  and  the 
latter  speaks  of  ^^  goods  carried  coastwise,  or  from  port  to 
port,"  as  synonymous. 

Per  Curiam.  It  is  impossible  to  get  over  these  statutes ; 
they  fix  the  meaning  of  the  word :  therefore  tliis  instrument 
is  not  a  bill  of  lading  within  the  act  48  G.  3.  c.  149.  It  wilt 
suffice  to  consider  the  case  of  Ireland  when  it  arises. 

Rule  absolute* 


Mt^  0.  FrrzsiMONS  t7.  Inglis* 

indeciiiing  fllHE  Plaintiff  in  his  third  count  declared  on  his  possession 
fSLe  the  im-  ^^  *  dwelling-house  in  William's  Court,  in  the  parish  of 

mediatecavse  St.  Paul's,  Shodwell,  and  that  before  and  *  at  the  time  of  the 
mn»t*b?"^  grievance,  there  had  been  for  the  necessary  use  and  enjoy- 
suted ;  aod    meut  of  his  house,  at  the  end  or  back  part  tliereof,  a  certain 

under  an  -  *Eofe  i 

ayermentof  L     ^^  J 

the  remote  caose,  and  an  aOe^tion  that  by  means  of  the  premises  the  noxious  matter  annoyed 

the  plaintiff's  house,  it  is  not  competent  to  give  evidence  of  the  intermediate  causes. 

The  declaration  stated  that  the  defendant  wrongfully  placed  and  continued  a  heap  of  earth, 
whereby  the  refuse  water  was  prevented  from  flowing  away  from  his  house,  down  a  ditdi  at 
the  back  thereof.  The  evidence  was,  that  the  heap  was  not  originally  placed  so  as  to  obstruct 
the  water,  but  that  in  process  of  time  earth  from  the  heap  was  trooden^  and  feU,  into  the 
ditch  and  obstmcted  it.    Held  that  this  was  a  fatal  vliriancc. 

channel 
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channel  or  watercourse,  whereby  all  the  surplus,  or  refiise 
water  arising  in  the  house,  was  used  to  flow  and  be  carried  off, 
and  still  of  right  ought  to  flow  and  be  carried  off  therefrom, 
to  certun  places  lying  below  the  house;  that  the  London 
Dock  Company,  (whose  treasurer  the  Defendant  was,  and  by 
Stat  39  G.  3.  c.  G9,  was  directed  to  be  sued  for  them,)  had 
before  that  time^  to  wit,  on  the  first  of  January  1806,  wrong- 
fiiUy  and  iiyuiiously  thrown  up  and  heaped  together,  near  and 
adjoinin|^  to  the  plaintiff's  house,  divers  large  quantities  of 
earth,  gravel,  rubbish,  and  soil,  whereby  the  surplus  or  refuse 
water  from  the  house  was  obstructed,  and  prevented  fnmi 
flowing  away  and  being  carried  off,  as  it  used  and  ought  to 
do.    Yet  that  the  Company  well  knowing  the  premises^  but 
contriving  to  injure  the  plaintiff,  &c.  wrongfully  and  in- 
juriously kept  and  continued  the  said  earth,  gravel,  soil  and 
rubbish,  so  before  that  time  wrongfully  and  injuriously  thrown 
up  uid  heaped  together  near  and  adjoining  to  the  plaintiff's 
house,  for  a  long  space  of  time,  by  means  of  which  premises 
the  siurplus  and  refuse  water,  which  used  to  flow  and  be 
carried  away,  &c.  was  prevented  from  flowing  and  being 
earned  away,  as  it  was  used,  and  of  right  ought  to  be,  and 
"Was  thrown  back  on  the  house,  &c. 

The  cause  was  tried  at  Westminiter  at  the  sittings  after 

JKlary  term  1814,  before  Chambre  J.,  when  the  case  was,  that 

the  plmntiff^s  was  one  of  a  row  of  houses  situate  in  a  court, 

^which  had  rather  a  steep  descent  of  3  or  4  feet  between  the 

one  end  and  the  other;  across  the  lower  end  there  stood 

n  wall,   in  the  bottom  of  which  was   an  aperture  to  let 

the  rain  and  other  surplus  water  of  the  court  flow  through  it 

into  a  ditch  which  ran  at  the  back  of  the  houses,  and  served 

as  a  sewer  to  them.    On  the  opposite  side  of  the  ditch  fi^m 

the  court  was  some  land  belonging  to  the  London  Dock  Com' 

pany,  on  which  they  had,  1 1  years  since,  begun,  and  8  years 

rince  had  finished  laying  the  earth  which  they  took  out  in 

excavating  the  dock  :  it  formed  a  mound,  the  base  of  which 

was,  at  the  part  nearest  to  the  ditch,  nearly  as  high  as  the 

plaintifi^s  house :  it  did  not  originally  extend  to  the  ditch,  but 

was  several  feet  distant  from  it ;  but  much  of  the  earth  had 

been  trodden  down  by  boys  and  cattle,  and  beaten  down  by 

carriages,  and  had  been  washed  down,  and  had  mouldered, 

by  the  rain  and  weather ;  and  the  ditch,  partly  by  the  earth 

tvhich  had  come  down  from  this  mound,  and  partly  from 

.  .     •  the 
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the  nrabbish  of  all  sorts  which  other  pet-sons  cf.latehflA 
eommonly  deposited  at  the  side  of  the  ditilih,  was  ,£fmtly 
impeded  and  cfaoaked  up.    The  inhabitants  df  the  courthad 
originally  been  accustomed  to  cleanse  the  ditch  when  neces- 
sary^ but  of  late  the  Dock 'Company  had  tmee  de^iised  it. 
'Several  witnesses  proved  diat  they  had  < frequently  seen  the 
aperture  by  which  the  water  df  the  court. 0ij(gfat  to 'ftm 
'through' the  walMnto' the  ditch  obstructed  *  by  rabbish^nd 
'the  water  thereby  penned  baCk  on  l^e' houses;  and  there  w» 
strong^evidence  tlmt  the  water  in  the  ditch,  notwithslanAiig 
'the  obstructions  in-it,<was  never  seen  so  high,  as  to"flow;lMdk 
'into  the  aperture  in  the  wall.    The' jury,  by  consent  in  oitiff 
-to  raise*  Aese  questions,  -  found  a  verdict  on  the  third  ^ounffcr 
the  ]^hnntiff, 'viiiose  house  "Was  proved  to  be' Injured  by  mifr 
'from  some  source,  with  lOL  damages,  subject  to  the  .<Ajee* 
'  tiotts  hereinafter  stated,  which  the  learned  Jildge  reaerred. 

'Best  Seijt.  in  this  term  moved  to  set  aside  the  yenlicr4{r 
'  the  plaintiff,  and  enter  a  nonsuit ;  first,  on  the  ground  that  tbe 
action  was  not  brought  within  due  time,  tor  the'Coiniianyhid 
•Hone  no* act  for  the  last  8  years  tending  to.  create  the  nussnee 
complained  of ;  and'by  thestat.^'6.:2.  r.  44,  .*;8,  the  pro- 
visions of  which  are  by  the  stat.  99  G.^.  c.  69,  s:  184,  extended 
to  actions  Bgainst  the  London  Dock  Company,  no  action  slttll 
'  be  brought  for  any  thing  done  by .  the  Company  under  ttat 
act,  unless  it  be  commence  within  6  calendar  moqfths  after  Ae 
offence  committed.  2.  That  the'  heap,  whicji  was  9Ueged  to 
be  near  to  aird  adjoining  the  plaintiff's  house,  was.  not  wldua 
many  feet  of  it,  the  ditch  intervening,  and  several* feet. of 
vaeant  ground  on  the  Company's  sideof  Ihe.diitch  interveaiog 
between  the  heap  and  th^  houses.  3,  That  the  misChid^n^ 
not  occasioned  by  the  immediate  act  of  the  Company,'  bntftf 
most,  by  a  remote  cpnsequenQe  of  .their  acj,  viz.  by  tho 
mouldering  down  of  the  heap  which  in  its  original  ^posttioi 
did  not  obstruct  the  ditch,  a^id  that  therefore  the  count  did  not 
properly  describe  the  grievance  complained  of.  •4.'Thattbe 
verdict  was  contrary  to  the  evidence,  it  being  in  propf  .that  .the 
nusancc  complained  of  did  not  proceed  from  the  penning  up 
of  water  in  the  ditch,  but  proceeded  from  the  water  peimed 
-  up  in  the  court  itself.  The  Court  granted  a  rule  fdri  on.all  the 
grounds. 

'  Vaughan  and'  PM  Serjts.  on  this  day  shewed  cau^  .ag9to^'^ 
the  rale.   As  to  the  last  point,  they  observed  that  the  questio^^ 
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A  submitted  to  the  jiiry^  who  had  distinctly  found  that        U14. 
Dusance  was  occa8ionc*d^  not  by  water  from  the  upper  ^ "  " 
;  of  the  court,  but  by  that  which  flowed  back  on  the  ^^ 

rt  from  the  ditch ;  but  even  if  the  verdict  were  against      iNejLis. 
bi|oe^  yet  the  amount  being  under  120i.»  tlie  Court  would 
interfere.    Nor  could  tliis  be  a  ground  of  nonsuit,  which 
ie  rule,  but  only  for  a  new  trial.     [  2.  The  Court  relieved 
B^from  arguing  that  the  action  was  brought  within  time^ 
bekl,  as  Chambre  J,  had  done  at  the  trial,  that  if  a  per- 
m»  effect  had  continued  until  within  six  months  before  the 
m>.it  was  a  continuance  of  the  nusance,  and  was  action- 
^  and  that  if  the  pernicious  elSect  was  then  first  ex*^ 
Boeed,  by  the  earth  from  the  mound  &lling  into  and     [  538  ] 
meling  the  ditch,  supposing  such  was  the  cause  of  the 
r^^  it  was  then  early  enough  to  bring  the  action.]     3.  It  is 
neocnary  for  the  plaintiff  to  state  that  the  damage  arose 
leqaentially  from  the  mound,  it  is  sufficient  to  allege  that 
inoimd  was  the  caa$a  caufons,  and  the  mode  in  which  it 
Ated  i&  only  evidence  for  the  jury  in  support  of  that 
fttdon.    It  is  sufficient  to  all^e  that  the  mischief  was 
irfoned  by  means  thereof.    Scott  v»  Shepherd^  2  Bl.  Rep.  893» 
ft  Court  slighted  the  authority  of  this  case.] 
%$  Court  stopped  Best,  (who  would  have  supported  his 
,)  ^hofaUng  it  impossible  that  under  a  statement  that  the 
ndaats  heaped  up  earth,  and  kept  it  heaped  up,  evidence 
1  be  admitted  of  an  injury  occasioned  by  suffering  the 
I  to  fidl  down.     The  statement  in  the  declaration  is,  that 
llbbish  itself  was  placed  by  the  Company  in  a  situation 
M  to  obstnict  the  ditch.    It  \a  however  the  elements  and 
boys,  that  have  changed  its  position,  and  cause  it  to 
"Qflt  the  ditch;   it  was  not  the  immediate  act  of  the 
psnyj  but  a  consequential  injury,  that  occasioned  the 
nction. 

Rule  absolute  to  enter  a  nonsuit. 


u  V.  N  n 
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Afoy  g.  FiDGBON  and  Others,  Assignees  of  Biecher  and  BarMRi 

Bankrupts,  v.  Sharps. 


ber  a      FIIHIS  was  an  action  of  trover  brought  by  the  RBHgOMiQl' 
Md°dr-     "^     Beeher  and  Barker,  who  had  become  bankrapti^  tr 


Whether 

trader 

barrased 

cmnstaBces,     recover  the  value  of  certain  goods,  which  the  Defeiidaaityaii& 

"who  dauTen  07  -» 

gobds  to  a  appeared  upon  the  trial  of  the  cause  at  OuildkcM^  at  t» 
di^l^g^of  sittings  after  Hilary  term  1814  before  Gibb9  C.  i^  taA 
hislebt^doas  received  from  the  bankrupts  under  the  foUowing 

it  in  conteni*  mi       ■■      «  «  • 

pUtionof  Stances.  The  bankrupts  exported  cotton  goods  to 
P^nkrap^,^  On  the  8th  of  October  1812,  they  purchased^  widt  a  view 
of  fact  for  exportation,  the  goods  in  question  of  Taylor  uid  Co.,  tbnngfci 
^^HjA  thongh  ^^  defendant,  who  was  the  factor  of  the  vendors,  and  iMviag' 
he  contem-  no  warehouse  of  their  own,  sent  them  to  Wcodumrd  their 
uadTmust  "  packer.  They  had  also  purchased  certain  other  goods  of 
cease,  and      Habgood  and  Co.    On  the  16tii  of  Oclober  the  bankrapli 

that  he  cannot  °  %_      e 

pay  hu  ere-  found  that  they  must  suspeiKl  their  payments;  they  tfaeraoR 

^^"gWe  him  ^^^"^^  ^^^^  thoughts  to  the  newly  purchased  goods^  andgm 

tima,  he  does  directions  to  Woodward  to  return  thorn  to  the  persons  itrf  wlioia 

necessarily'^  they  Were  purchased.    He  would  not  attend  to  that  ofriir, 

baukru  ^tey^  bccause  he  claimed  a  lien  on  the  goods,  until  he  was  latidiid 

^.pur-  for  the    debt  due  to   himself.    The  banknipta  thaa  gm 

to  expoftto*  bim  another  order,  to  deliver  back  the  goods  to  earii  wate 

i^^iad^^  upon  payment  by  hira   of  the  proportion  of  the  ebftfgt 

had  goods,  ivhich  attached  on  such  goods.    Und^r  thi«  order  Hnigci 
he^pected  a  ^^^  ^^'  discharged  the  whole  lien,  and  took  possessiott  of 

■iirpius  of  the  goods,  and  restored  to  the  defendant  those  whfieh  he  I 

pa^n^^^^^  sold,  receiving  from  *bim  a  piY>portk>nal  part  of  the  obtf 

debts.   Re-  (W  i^^\  p^; j  ^  Woodward.    On  tlic  19th,  at  a  meet ingo' 

ceiving  uo  re-  "^  "^  '  ° 

mittances  Creditors  oiBecher  and  Barkery  it  was,  at  the  instance  o 
u^scelngno  creditor,  determined  to  make  them  bankrupts.  Tliey  si 
prospect  of     time  thought  they  had  17  or  18,0001.  good,  beyond  i 

advantage  in      ,    .     ,  .  .        m,    .  ,11.  %    .     » 

sending  out     their  debts.    Their  property  was  looked  up  in  goods  m  1 
and  find^*hc  ^^^^^  ^^^  "^  intention  or  suspicion  of  being  made  ban' 

must  stop  r  «  KjQ  1 

payment,  he  ^  ■' 

restored  the  last  purchased  goods  to  the  vendors :  he  then  fully  expected  that  hif 

would  give  him  time,  and  had  neither  intention  nor  suspicion  of  being  made  a  baalr 

a  conmissioB  Issuing,  held  that  the  vendors  might  retain  the  goods  so  restored. 
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Tbcjr  knew,'that  if  tbeir  creditors  would  not  give  them  time, 

they  cDuTd  not  go  on,  but  they  luul  no  doubt  that  the  creditors 

would  give  them  time.     17  or  18,0001.  bad  been  advanced  to 

them  in  this  country  upon  their  goods  in  Russia,    They  had  a 

genera]  expectation  of  remittances  from  Russia.    Best  Serjt. 

for  the  defendants  insisted,  that  the  goods  were  restored  neither 

in  contemplation  of  banlcruptcy,  nor  even  of  insolvency,  but 

only  on  this  ground :  the  bankrupts  clearly  knew  they  could 

not  go  on  with  their  business :  they  had  bought  these  goods 

fi>r  the  purpose  of  employing  them  in  their  trade,  but  finding 

tbBt  thej  could  not  go  on  with  their  trade,  they  thought  the 

fidr  and  honest  thing  to  be  done,  was  to  return  these  goods. 

^SBb$  C.  J.  left  it  to  the  jury,  whether  these  goods  were 

areitored  to  Habgood  and  Co.  by  the  bankrupts,  in  contempla- 

'tion,  1st,  of  bankruptcy,  or,  2dly,  of  insolvency,  not  however 

deciding  whether  the  contemplation  of  insolvency  would 

Enable  the  Plaintiffs  to  recover.    If  the  bankrupts  delivered 

fiack  the  goods  to  Habgood  and  Co.,  looking  forward  to  a 

^ine  when  they  should  themselves  fail,  and  wishing  to  give 

^erii  a  preference  over  the  rest  of  their  creditors,  then  that 

was'  an  undue  preference;  but  if  they  restored  the  goods, 

fteeiagf  that  they  could  not  go  on  with  their  trade,  and  only 

meaning  to  get  rid  of  the  goods,  because  they  could  not  apply 

them  to  the  purpose  for  which  they  purchased  them,  he  was 

of  opinion  that  in  that  case  the  action  coukl  not  be  main- 

Qdned.    The  jury  found  a  verdict  for  the  defendants,  and  said      [  541  ] 

diey  tliought  that  when  the  bankrupts  gave  back  the  goods, 

tkey  contemplated  neither  bankruptcy  nor  insolvency. 

Shepherdf  Solicitor-General,  in  this  term  obtained  a  rule  niA 
ioT  a  new  trial,  contending,  that  notwithstanding  the  evi- 
dence tliat  had  been  given,  the  bankrupts  must,  in  law,  if  not 
ik  feuitj  have  had  bankruptcy  in  their  contemplation,  when 
liiey  returned  the  goods.  They  had  no  hope  to  escape 
bankruptcy  if  the  creditors  did  not  give  them  time,  for  they 
iiad  no  reasonable  expectation  of  receiving  remittances  from 

OSbbs  C.  J.  With  respect  to  this  doctrine  of  contemplation 
in  cases  of  bankruptcy,  we  have  nothing  cither  in  the  com- 
liion  or  statute  law  to  shew  what  it  is.  The  cases  in  which 
this  doctrine  was  introduced,  make  it  depend  upon  the  quo 
mmo:  if  a  trader  thought  he  should  not  ultimately  have 
enough  to  pay  all  his  creditors,  it  must  be  presumed,  that  if 

Nn2  he 
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he  gives  full  payment  to  one^  he  does,  it  in  contemplation  of 
bankruptcy :  but  if  a  man,  honestly  believing  he  shall  have 
enough  ultimately  to  pay  all,  but  having  bought  goods  with 
intent  to  apply  them  to  the  particular  purposes  of  his  trade, 
and  finding  that  it  is  necessary  that  he  should  discontinue  his 
trade,  and  therefore  cannot  make  the  intended  use  6f  the 
goods,  thinks  it  fair  and  right  to  return  the  goods  to  the 
person  of  virhom  he  purchased  them,  I  cannot  say  that  this  is 
done  ^vith  a  view  or  contemplation  of  bankruptcy. 

Best  and  Vaughan  Serjts.  now  shewed  cause  agunst  this 
rule.  Tliey  urged  that  the  courts  had  always  held  it  to  be  a 
question  of  fact  for  the  jury,  whether  a  trader  at  the  time  of 
making  a  payment,  had  bankruptcy  in  his  contemplation. 
Smith,  assignee  of  Hamilton  v.  Payiie,  6  T.  R.  \b2.  HaarUikam 
V.  Slodd[en,  2  Bos.  Sf  Pull  582.  Tlie  principle  on  which 
payments  have  been  declared  fraudulent,  was,  that  a  trader 
had  attempted  to  do  that  to-day,  which  he  knew  he  should  be 
unable  to  do  to-morrow,  and  the  law,  which  defeats  ftand 
wherever  it  meets  with  it,  would  defeat  that  contrivance. 
This  principle,  however^  had  been  pushed  to  an  unexampled 
length,  and  was  not  to  be  extended ;  but,  neverthelessi  do 
case  had  decided,  that  the  mere  contemplation  of  a  temporary 
stoppage  of  payment  would  avoid  a  delivery  made  by  a  trader. 
The  contemplation  of  insolvency  would  not  suffice :  the  act  is 
no  fraud,  unless  it  withdraws  property  from  the  operation  rf 
the  bankrupt  laws.  A  man  may  contemplate  insolvency 
without  contemplating  bankruptcy^  and  the  question  is  not, 
whether  bankruptcy  is  one  of  the  consequences  which  tern- 
perate  and  dispassionate  persQps  of  superior  judgment  might 
anticipate  from  such  a  state  of  the  trader's  aflairs,  but  what  he 
himself  in  fact  contemplated.  What  was  the  quo  oittMof 
Even,  therefore,  if  the  bankrupts  did  contemplate  insolvencyi 
yet  if  they  did  not  also  contemplate  that  bankruptcy  wouM 
be  the  consequence^  this  payment  would  not  be  thereby 
affected. 

Shepherd  and  Lens  Serjt.  in  support  of  the  rule.    The 

mcest  sense  of  moral  duty  prompts  many  transfers  of  property) 

made  on  the  verge  of  bankruptcy,  yet  that  will  not  make 

thejn  valid,  if  they  are  made  in  contemplation  of  bankniptcyi 

or  even  have  that  aspects    It  may  be  a  nice  question  to  define 

what  is  such  a  contemplation:  it  certainly  is  not  necessaxy 

that  the  trader  should  have  taken  up  a  fixed  determiinatioD 

.   .  to 
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commit  an  act  of  bankruptcy.    But  if  he  sees  the  necessity       1814. 
of  stopping  his  payment?,  unless  his  creditoi-s  will  indulge     „ 
bim  with  time,  he  contemplates  bankruptcy;  for  one  act  of         |,^ 
bankruptcy,  by  lying  in  gaol,  is  involuntary;  and  whatever     Sharps. 
cnay  be  his  resolution  to  avoid  voluntary  acts  of  bankruptcy, 
'Mie  cannot  avoid  that  source  of  it,  if  his  creditors  refuse  to 
ipare  him.    If  he  contemplates,  that  with  their  indulgence  he      [  ^^3  ] 
?an  pay  all,  he  therefore  necessarily  also  contemplates  the 
3iher  alternative,  that  if  they  refuse  that  indulgence,  he, 
being  without  Amds  in  England^  must  become  a  bankrupt, 
either  by  some  voluntary  act  of  his  own,  or  in  consequence 
of  their  arresting  him.    It  avails  nothing  that  this  contempla- 
^on  is  accompanied  with  a  hope  that  the  event  will  not 
Imappen.    Tlie    degree    in  which  he  was   insolvent   is    also 
■.mmaterial;  nor  does  it  vary  the  case,  that  the  diflficulties 
t^f  the  trader  are  induced  by  political  circumstances.    This  is, 
A^  least,  a  mixed  question  of  law  and  fact,  and  the  jury  have 
AOt  formed  the  right  conclusion  on  it.    The  question  is,  were 
^e  bankrupts  giving  to  these  creditors  an  advantage  which 
•^er  creditors  could  not  have?   And   the  answer  is,   they 
^Und  tliemselves  under  an  impossibility  of  giving  the  same 
^V"antages  to  all.    The  policy  of  the  bankrupt  law  requires, 
^^t:  whatever  is   the  state  of  a  trader's  property  at  the 
^^>Knent  he  discovers  his  embarrassment^^,  all  that  he  then 
^    shall  equally  be  divided  among  his  creditors.     The  case 
^  ^Smith  v.  Payne  stands  as  a  satii^faction  made  in  consequence 
the  urgency  of  the  creditor,  and  not  by  the  voluntary  act 
tte  debtor.    Beclier  and  Barker  could  not  in  reason  expect 
^^   that  bankruptcy  would  be  the  consequence  of  their  em- 
^^vassments,  and  if  they  had  reason  to  think  they  could  not 
^  ^n  with  their  trade  as  usual,  the  preference  they  gave  was 

Cjibbs  C.  J.  This  is  an  action  of  trover  brought  by  the 
^^ignees  of  Becher  and  Barker  against  Sharpe,  who  by  the 
^^rvention  of  Habgood  has  got  possession  of  a  parcel  of 
"^Ods  which  the  bankrupts  had  bought,  and  intended  to 
'^tK)rt.  Becher  and  Barker  were  Russia  merchants,  who  were 
^  liabit  of  exporting  goods  to  Russia,  and  had  no  warehouse 
'^^e,  but  were  accustomed  to  send  the  goods  to  their  packers.  [  644  ] 
^^  the  16th  of  October  1812,  by  reason  of  the  difficulty  which 
^^  then  state  of  the  world,  or  the  state  of  their  debts,  inter- 
^^^ed^  Becher  and  Barker  found  that  they  could  not  proceed 

without 
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without  indulgence  from  their  creditor^.  These  goods  were 
then  in  the  hand?  of  their  packers :  they  found  it  imponible 
to  proceed  with  their  trade^  aud  export  these  goods;  apd 
they  thought  it  most  fair  to  restore  them  to  the  vendors,  b 
is  unnecessary  to  detail  the  circumstances  of  Woodipqffs  lien. 
The  goods  were  restored,  and  Sharpe  got  possession  of  them; 
and  the  question  is  whether  he  has  a  right  to  ho)d  tbem*  On 
the  next  day  Becker  and  Barker  found  it  nec^s^ry  to  stop 
their  payments.  On  the  following  day  a  meedng  of  dunr 
creditors  was  called :  the  bankrupts'  language  is^  **  we  had  no 
doubt  whatever  of  being  able  to  make  good  our  payments^  if 
the  creditors  would  give  us  time :  we  had  no  int^tioi^  fx 
suspicion  of  Iiecoming  bankrupts."  The  ground  on  which 
the  plaintiffs  contend,  that  the  goods  were  delivered  baek 
under  such  circumstances  as  rendered  the  re-delivery  of  tiios^ 
goods  fraudulent  and  void,  is,  that  when  they  were  delivered 
back,  Becker  and  Barker  contemplated  bankruptcy.  I  pot 
separately  to  the  jury  the  two  questions,  whether  they  con- 
templated bankruptcy,  and  whether  they  contemplated  ipiol- 
vency;  because  in  some  cases  it  has  been  asked,  wfaeAeri 
trader  has  had  insolvency  in  contemplation.  I  did  not  hold 
that  the  contemplation  of  insolvency  would  have  that  effiKt: 
the  case  does  not  call  for  it ;  and  I  wish  on  this,  as  od  iD 
other  occasions,  to  avoid  giving  opinions  on  points  which 
the  case  does  not  call  for.  I  therefore  desire  to  be  ooder- 
stood,  as  giving  no  opinion  on  that  point,  and  it  is  nnnece^- 
sary  to  give  any  in  this  case,  because  the  jury  have  towA 
that  neither  bankruptcy  nor  insolvency  was  in  contemplMioo* 
But,  it  is  said,  the  facts  shew  that  Becker  and  Barker  neces- 
sarily had  bankruptcy  or  insolvency  in  their  contemplation; 
and  though  the  jury  have  found  otherwise,  we  desire  a  new 
tri^l,  because  the  jury  could  not  have  been  warranted  in  tbtt 
finding.  It  was  argued  by  my  brother  Lens,  that  if  a  man  is 
in  such  a  state,  that  he  knows  he  cannot,  without  the  indni- 
gence  of  his  creditors,  resume  his  payments  immediately,  he 
cannot  make  a  payment  to  a  creditor,  because  he  must  neces- 
sarily contemplate  that  bankruptcy  will  be  the  consequence. 
I  cannot  go  along  with  him  in  this  conclusion.  By  the  com* 
mon  law,  he  may  pay  any  one :  the  general  effect  of  the 
statutes  on  the  subject  of  bankrupts,  is,  that  all  payments 
made  before  bankniptcy,  are  legal  and  valid ;  but  a  certab 
class  of  cases  has  arisen^  in  which  certain  payments  haye  been 

supposed 
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MMed  to  be  made  in  fraud  of  the  bankrnpt  laws,  and  are        1B14. 
efbre  fraudulent  and  void.    But  I  find  in  all  the  cases, 
i^  Fordj^ce*s  to  the  present,  the  fact  found,  that  the  act  was 
i  in  ftiaud  of  the  bankrupt  laws :  it  must  be  an  act  then,      Bhaws 
miy,  that  in  effect  contravenes  the  bankrupt  laws,  but  rt 
t  be  done  with  intent  to  contravene  them,  and  in  contem- 
on  of  bankruptcy.    The  innocence  or  guilt  of  the  act 
tnds,  then,  on'  the  mind  of  him  who  did  it ;  and  it  cannot 
I  fraud  of  the  bankrupt  laws,  unless  the  actor  meant  it 
Id  be  so.    Try  this  case  by  that  principle.    Becker  and 
ter  bought  these  goods  in  order  to  send  them  to  Russia  ; 
find  themselves  in  a  condition  not  to  be  able  to  send 
i  I  that  they  must  stop  their  trade ;  that  they  could  not 
m  without  the  indulgence  of  their  creditors;  but  diey 
V,  (at  least  the  witness  positively  swears  he  believed,) 
Aey  had  funds  abundant  to  pay  all :   they  had  a  foil 
nee  in  die  liberality  of  their  creditors,  they  did  not  believe 
diould  become  bankrupts.    Was  it  not,  then,  a  question 
s  iefl  to  a  jury,  whether  they  in  reality  aeted  under  this 
cBsion,  or  whether  it  was  all  a  pretext  ?  and  whether  or 
ley  restored  these  goods  under  the  view  to  give  a  better 
lent  to  those  creditors,  than  the  others  could  obtain?  Was 
.his  a  feet  to  be  left  to  the  jury  ?  and  the  view  the  jury      [  545  ] 
taken  of  it,  is.  Chat  the  goods  were  returned  because  the 
nlpts  could  make  no  use  of  them  in  their  tnide.    We 
ot  say  that  the  verdict  is  against  the  evidence.  It  appears 
e  that  in  the  case  of  Harfskorne  v.  Slodden  each  of  the 
;e8  in  his  turn  has  stated  the  law  on  this  point  most  cor- 
y  and  concisely.    Lord  Alvanley  says,  '^  It  is  not  sufficient 
oid  the  delivery  of  goods  by  a  trader,  that  such  a  delivery 
ade  voluntarily  on  his  part,  and  that  an  act  of  bankruptcy 
3S :  it  must  also  appear  that  he  had  the  act  of  bankruptcy 
B  contemplation."    And  my  brother  Heath  says,  ^  It  is 
ufficient  to  impeach  a  payment,  that  the  debtor  volunta- 
)ay  his  creditor,  unless  at  the  time  he  so  pay  him  he  has 
ct  of  bankruptcy  in  contemplation/'    And  Mr.  Justice 
e  also  says,  ^'  Tliongh  the  payment  be  so  far  voluntary 
it  could  not  have  been  enforced,  yet  it  is  not  therefore 
unless  made  collusively  between  the  parties,  in  contem- 
\n  of  bankruptcy.''    And  my  brother  Chatnbre,  going 
r  more  fhlly  into  the  doctrine,  says,  "  The  rule  appears 
i  to  be  this :  any  payment  made  by  a  trader  before  an  act 

of 
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1814.  of  bankruptcy,  and  in  conteroi>lation  of  sucli  act^  and  wltb  a 
view  to  give  a  preference  to  a  particular  creditor,  is  void."  I 
state  what  is  said  in  this  case,  for  the  purpose  of  shewing  that 

SoAKPe.      ftU  the  Court  agree  in  this  point,  that  bankruptcy  must  be  vol 
tlie  couteoiplation  of  the  trader  to  make  the  payment  franda— 
lent.    And  thus  tlie  Court  agree  with  Lord  MansfieltB  doc — 
trine  in  Forilyce*s  case,  that  the  thing  must  be  intended  icm 
fraud  of  the  bankrupt  laws.    The  contemplation  of  insolvency 
is  one  step,  and  aSbrds  a  strong  presumption  towards  the  con. — 
templation  of  bankruptcy,  but  it  does  not  go  all  the  way. 
Hbath  J.    I  am  of  the  same  opinion.    I   adhere  to  tb^ 

[  547  ]  doctrine  of  Hartslwme  v.  Shdden.  I  hold  that  this  wasa  que»* 
tion  for  the  jury.  But  it  is  said  by  my  brother  Lent,  if  a  jodk^ 
cious  and  sensible  man  would  say  that  bankruptcy  must  foUour^ 
then  it  is  a  fraudulent  preference.  It  is  impossible  to  agreeto 
that  doctrine ;  it  would  place  all  the  commercial  world  in 
greater  difficulty  to  investigate  the  rule  of  action,  and  would, 
rescind  even  more  payments  than  hitherto  has  been  the  conse-' 
quence  of  the  doctrine  that  has  been  followed. 

Chambre  J.  This  was  a  case  for  the  consideration  of  a  juiy* 
and  was  very  properly  left  to  them,  and  I  by  no  means  think 
they  are  wrong  in  the  conclusion  they  have  come  to.    The 
bankrupts,  finding  that  they  were  obliged  to  suspend  their 
ti'ade,  came  to  a  very  proper  conclusion,  of  returning  these 
goods  to  the  person  who  furnished  tliem,  instead  of  sending 
them  out,  and  making  the  sellers  wait  till  a  remittance  might 
arrive.    They  haul  no  idea  whatever  of  giving  these  persous 
a  preference  over  the  others :  they  call  their  creditors  to;e« 
ther :  they  had  an  expectation  of  receiving,  a  surplus  of  18,0001. 
after  satisfying  all  their  creditors.    What  reason,  then,  is 
Uiere  for  saying  they  wished  to  put  these  creditors  in  a  better 
situation  than  any  others,  which  has  been  the  objection  in 
all  the  decided  cases }    Tlie  pourse  they  took  w^as  apparently 
the  best  for  all  parties.    When  a  person  knows  that  he  must 
stop,  unless  his  creditors  give  him  time,  I  cannot  say  that  be 
necessarily  is  looking  to  an  act  of  bankruptcy;  I  think,  there- 
fore,  we  ought  not  to  disturb  this  verdict,  but  that  it  is  perfectly 
right. 

DA1.LAS  J.  First,  Wiis  this  a  fit  case  to  go  to  the  jury  ? 
2dly,  Has  it  gone  properly  to  the  jury?  3dly,  Have  they 
come  to  a  pro]*er  conclusion?  1st,  That  it  is  a  question  to 
go  to  the  jury,  even  as  a  question  of  mixed  fact  and  law,  as 
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jwit  by  ny'brothier  Len^,  ui  not  questioned.    2dly,  From  Hat'^ 
Vi  tiihef'to  the  prenent  time/  tbe  *  question  for  the  jury 
been^  whether  the  act  was  done  in  contemplation  of  bank- 
ruptcy.   The  question  wa?,  therefore,  a  proper  one,  and  has 
iMien  properly  submitted  to  the  jury ;  and  I  thinic  they  have* 
fimnd  a  right  conclusion.    A  man  may  be  in  difficulties,  and 
iiot  stop  payment:  he  may  stop  payment  and  not  be  insolvent: 
may  be  insolvent,  and  not  be  a  bankrupt.    What  is  this 
?    The  bankrupts  took  the  same  view  only  of  their  own 
situation  as  the  majority  of  their  creditors  did,  that  they  were 
not  about  to  become  bankrupts :  only  one  creditor  differed 
from  them.  Were  not  then  the  jury  well  warranted  in  finding 
that  Beeher  and  Barker  did  not  intend  to  become  bankrupts  ? 
I  agree  with  my  Lord  in  saying,  that  there  is  a  distinction 
between  bankruptcy  and  insolvency :  it  is  by  no  means  neces- 
sary here  to  decide  whether  the  contemplation  of  insolvency 
ooiy,  or  of  all  the  difierent  degrees  of  difficulty,  from  incipient 
embmrrassment  up  to  insolvency,  will  prevent  a  trader  from 
giving  a  preference  to  one  creditor  over  another,    f  am  by  no 
iDeana  prepared  to  say  that  it  wiU,  though  it  is  a  question 
ftttught  with  great  difficulty;  but  all  the  cases  hitherto  decided 
Iui¥e  bad  an  ingredient  in  them,  that  the  person  making  tlie 
jpayment  had  bankruptcy  in  his  contemplation. 

Rule  discharged. 


FiDttic^ 

ShaHtfe. 
[  *548  I 


Crisp  v.  Price,  Bart. 


A/oy  9. 


THE  Plaintiff  declared  that  by  an  uidenture  dated  the  6th  AjMiveouit 
of  February  1811,  demising  to  the  plaintiff  a  wharf  and  nlL  of  the*^ 
certain  premises,  to  hold  from  the  29th  of  *  September  1806  ^^^^^^^ 
for  21  years,  the  lessors  covenanted  that  the  plaintiff  should  wheneTer  the 
and  might,  from  time  to  time  during  that  term,  have  the  free  JJUe"  wilT 
use  and  benefit  of  the  new-intended  road  whenever  tlic  same  not  appipr  to  a 
should  be  made,  at,  or  adjoining,  or  near  to  the  said  premises,  when  Uie  par- 
and  a  right  of  way  and  egress  and  regress  from  and  to  the  ^"  contract^ 
road  into  and  upon  the  premises,  without  an}  interruption  of  intended  to 

r  *  549  1  be  made,  bat 

*•  ^  J  waa  executed 

and  complete  before  Uie  seaUng  of  the  covenant. 

the 
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}^Hf      ike  le8fioi?B>  Qv  any  claimkig  vndar  tkeni;  md  lie  av^erred  dbtat 
g-  -         although  the  ipad  m  the  ind^ure  menttpned  tobic  iiitendedie 

«/        biemadie^al^oi' adjoining^  ^iroeartQ  the  preinkiesy  bad  Um^ 
Pjucx.      he^  iiiade  a<id  fiojiAhe^  yet  the  le^spn  and  theip:^  aii4fi:^  J 

'UPt  p«79it  the  pHintiff  to  have  the  free  use  aiid  benefit  ^hmeofS 
al^  the  same  wa^  so  made»  at)d  wgress^  egress,  iS^^  MndM 
'  shewed  an  obstructi(Hi.     The  Defendant  pleaded  that 
rf>ad  in  the  indenture  mentioned  to  be^  intended  tpt)e 
had  not  been  made.    The  «ause  was  tried  upon  thiay.amoBgMi 
other  issues,  at  the  sittings  ^tOuUdhaU  B&^HUmy  term  1814:^ 
before  Gibbi  C.J.  when  the  case  was,  that  no  kicv  mad 
been  unade  since  the  execution  of  the  lease,  but  there 
voad  in  existence  adjoining  to  the  premises,  made  a  shoct  time 
before  the  lease,  and  the  &ct  was,  but  it  could  not  be  given  in 
evidence,  thait  the  lease  was  granted  in  pursuance  of  an  Bgree* 
ipent  foraleaae  made  in  1806,  which  stipulated  ^^thatHia 
premises  should  have  the  free  use  of  the  newly  intended  raadi 
whenever  the  same  might  bp  wanted,  with  a  right  of  back-* 
way  out;"  and  the  draft  of  lease  originally  prepared,  had  the 
same  phrase,  ai¥l  was  then  consonant  to   tbe  truth  of  Aa 
&cts,  and  to  the  intention  of  the  parties,  but  in  tlie  four  years 
which  had  elapsed  before  the  execution  of  the  lease,  the  road 
intended,  had  been  made ;  and  the  defendant  had  esicbaded 
the  plaintiffs  premises  from  the  road,  to  which  they  a<yoiued, 
by  building  a  high  fence  between  them.     Gibbs  C.  J.  was  of 
opinion  that  the  deed  must  be  construed  as  speaking  at  the 
[  550  ]      time  of  its  date,  and  that  he  eould  not  therefore  interpret  it  to 
mean,  that  the  road  mentioned  in  the  deed  was  the  same  road 
which  had  already  been  completed  before  the  delivery  of  the 
deed ;  for  that  the  deed  spoke  of  a  road  which  was  not  in 
existence  at  the  time  of  executing  the  indenture;  and  on  the 
question  of  law,  the  covenant  could  not  apply  to  a  road  viilgb 
.  was  in  existence  before  the  lease  was  ii\ade,  and  to  which  no- 
thing had  sb^ce  been  added :  he  refused,  however,  to  noasuit  ^^ 
the  plaintiff,  aqd  the  jury  found  a  verdict  with  30^  damages, 
subject  to  the. point  reserved. 

Accordingly    Shepherd^   Solicitor-General,    in    this  term, 
having  obtained  a  rule  mm,  to  enter  a  nonsuit^ 

Lens  and  Vaughan  Serjts.  shewed  cause ;  they  prayed  in  aid 
the  habendum  from  1806. 

Shepherd,  in  support  of  his  rule. 

Per  Curiam.    We  cannot  intend  from  the  view  of  the  lease, 

that 
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ti^Vk  iQtc^pttop  exi^^  before  18Q6  (;p  niake  this  road,4^4        t^U* 
th»t  it  w^  eociecuted  before  the  date  of  the  execution  of  the       ^ 
lease.    The  indenture  describes  it  as  a  road  newly  intended  in  \), 

1811.    The  plamtiff  will  be  rejieve^  in  equity.  Fbicc 

Rule  absolj^te^ 


[  651  ] 
Carstairs  and  Others^  Assignees  of  Kensington  and  Co.y 

Bankrupts^  v.  Rplleston  and  Others.  Aftyll. 

THIS  was  an  action  brought  by  the  Plaintiffs,  who  were     ^^j    .^^ 
the  assignees  of  Kensington  and  Co.  bankrupts,  on  a  B.,  without 
proinissory    note,  drawn   by  the   Defendants  on  Mth  Jpril  a^iSwory' 
i0Q3>  and  delivered  to  C  Rollestqn  junior,  for  payment  on  °®^*»j*®^ . 
demand  to  the  order  of  the  said  C  Rolleston  of  5000/.,  therein  ^.  as  a  Men- 
expressed  to  be  for  value  received  in  his  the  said  C.  Rolleston  ^  M^nSe 
juqipr's  ^issignment  to  the  defendants  of  the  Chranton  estate  in  indorsee  for  a 
Crenqday  apd  indorsed  by  C.  iZoZIe^n  junior  to  the  bankrupts.  Jideration'^ 


defendants  pleaded  tliat  the  note  was  made  by  them,  without  no- 

the  promises,  if  any  such  were  made,  were  made  by  them,  b.  item  the 

sureties  for  C.  Rolleston,  a.nd  not  on  their  or  any  of  their  2JJ2ni*and*d 

s^cpuQts,  ^nd  that  after  the  making  of  the  note  and  supposed  mand  tonch- 

^romjses,  Kensington  and  CJo.  before  their  bankruptcy,   by  in?SMp2cfo" 


Tvelease  under  their  seals,  remised,  released  and  for  ever  quitted  ^^^  *« 
<;Iaim  to  C.  Rolleston  junior  of  the  note,  and  all  claims  and  were  made, 
demand,  cause  and  causes  of  action  in  respect  thereof,  and  all  ^*»  ^<>«»  °<>* 

•  - '  ■  Mr  9  go  ei^tinsnish 

clidm  or  demand  whatever,  for,  touching,  or  relating  to  the  the  ^nsMerii- 
matters  and  circumstances,  for  and  in  respect  of  which  the  note  but  that 
defendant's  proinises  were  made^  and  all  sum  and  sums  of  ^«  indorsee 
money  due  or  to  become  due^  touching  or  relating  to  the  same,  cover  against 
up  to  (he  time  of  making  and  executing  the  release.    The  ^""^^^ 
plaintjUfi  generally  demiured  to  this  plea,  and  the  defendants  notice  that 
joiQed  in  demurrer.  md^u  m 

Lens  Serjt.,  in  support  of  the  demurrer,  argued  that  this  was  »nwty  oniy» 

.  ft  ■  ^       L  r      Lfii      if  ytovXd  have 

a  mjsre  question  whether  a  release  to  the  payee  of  a  bill  of  yaried  the 
itself  discharges  the  drawer.    For  tlie  makers  of  a  note  are  ^^•j  f^^n. 
in  the  same  situation  as  the  acceptors  of  a  bill.    But  the  dis-      [  559  ] 
charge  of  either  one  of  the  distinct  parties  to  a  bill,  leaves  all 
the  other  persons  prior  on  the  bill  still  liable,  and  in  the  same 
situatipp  as  if  the  discharge  had  not  been  given.    In  Fentum 
V.  Vocock^  ante,  5. 193,  it  was  determined  that  the  bolder  of 

abiU 
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1814.       a  bill  did  not,  by  taking  a  cognovit  from  the  drawer  for  pay- 
^  ment  by  instalments,  discharge  the  acceptor.    The  question  is 

1^,  ]iardly  raised  on  these  pleadings,  whetlier  tlie  soreties  of  the 

RoLLBSTON.  principal  arc  distinguishable  in  this  respect  from  other  parties 
to  the  bill,  for  it  is  not  averred  that  the  defendants  became 
sureties  with  the  privity  of  the  plaintiffs,  or  that  any  subse- 
quent notice  thereof  was  given  to  the  plaintiffs.  A  bond  fide 
holder  without  notice  cannot  be  affected  by  the  circumstance 
of  the  defendants  being  sureties. 

Blosset  Seijt.  contr^  distinguished  this  from  the  ordinary 
case,  because  here  was  a  release  not  only  of  the  action  upon 
the  note,  but  of  the  whole  consideration  which  gave  rise  to 
the  note.    The  payee  himself  cx)uld  not  have  recovered  on  this 
note  against  the  defendants,  because  it  was  given  to  him 
without  consideration.    It  b  true  that  any  person  who  took  it 
from  the  payee  for  a  valuable  consideration,  might  have  reco- 
vered on  it  against  the  defendants,  though  no  consideration 
for  it  had  passed  between  them  and  the  payee,  and  the  plain-' 
tif&  were  for  a  time  in  that  condition  ;  but  since  the  release, 
which  has  destroyed  the  consideration,  the  plaintifls  are.  re- 
duced to  the  same  state  as  if  they  hud  originally  received  the 
note  from  Rolleston  without  consideration ;  and  in  this  point 
of  view  it  is  immaterial,  whether  or  no  the  plaintifi&  had 
notice  of  the  want  of  consideration  between  Rolleston  and  the 
defendants. 

The  Court  relieved  Lefts  from  replying ;  and 
[  553  1  GiBBS  C.  J.  delivered  their  opinion.    My  brother  Blosset 

has  put  this  case  on  the  only  possible  ground  of  argument,  a 
ground  which  his  ingenuity  has  discovered,  where  I  could 
find  no  probable  ground.    The  defendant's  object  in  making 
this  note  was  to  accommodate  the  payee.    We  agree  that 
C  RoUestony  so  receiving  the  note  without  considerationj  could 
not  sue  the  defendants  on  it,  nor  could  his  indorsee,  receiving 
it  from  him  without  consideration.     It  is  argued  that  the 
release  given  by  the  bankrupts  to  C.  Rolleston^  who  had  in- 
dorsed the  note  to  them,  operates  the  extinguishment  of  that 
consideration  which  existed  when  the  transaction  took  place, 
and  puts  the  plaintiffs  in  the  state  of  indorsees  without  consi- 
deration ;  we  do  not  think  that  is  the  effect  of  the  transaction. 
The  note  was  at  first  given  to  the  bankrupts  upon  a  valuable 
consideration :  when  they  have  got  from  C  Rolleston  idl  that 
they  could  get  from  him,  they  release  him^  not  only  from  the 

note. 
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?9  but  froin  the  debt;  but  we  think  the  bankrupts  did  .not        18X4. 

eby  relinquish  their  claim  against  the  maker  of  the  note, 

give  no  opinion  what  would  be  the  case  upon  a  note  where     >*^J^'*' 
holders  originally  had  notice  that  it  was  given  without ,  Rollbston. 

ksideration ;  but^  upon  the  present  case^  we  think  there  is  no 

tind  to  say  that  the  release  to  RoUeston  the  indorsor  was  a 

'barge  to  the  defendants. 

Judgment  for  the  naintifTs. 


V.  COSTAR. 


[  554  ] 


A%1S. 


rOTICE  was  given  of  the  justification  as  bail  of  Joseph     The  Court 
Otton,  of  Bermondsey  New  Road,  Surry,  without  addition,  ^^^^l^^^ 
Serjt.  objected,  1st,  that  there  was  no  addition,  and  2dly,  tice  of  the 
Bermondsey  New  Road  was  too  general  a  description  of  pi^  where 
residence.    Per   Curiam,  (after  enquiry  of  the  officers,)  ^"}JVJ  ^*' 
first  objection  is  fatal :  as  to  the  second,  we  cannot  take  side ;  if  it  is 
ce  what  is  the  length,  or  extent,  or  population  of  JBer-  Jj^t  ^St^ 
^sey  New  Road,  unless  it  is  brought  before  us  by  affidavit*  made  to  ap- 

pear  by  affi- 
davit. 
Notice  of  bail  moat  oontata  their  additooy  as  well  u  place  of  abode. 


•if 


BuRRouiGHS  V.  Strvkns  and  Others,  Executors  „    ,^ 

of  Elton. 

tHIS  was  an  action  of  debt  on  a  bond  of  Elton  the  testator,     where  a 

brought  against  the  Defendants  who  were  his  executors,  Jl^^^^S^d^ 
ij  pleaded  a.  judgment  recovered  against  themselves,  as  debt  doe  on 

bond  of  tiie 
testator 
ist  executors,  on  a  sham  plea  of  judgment  recovered  against  thenuelTcs,  and  had  a  jndg- 
t  for  the  debt  de  boriii  tesiatoris^  and  ibr  the  costs,  de  bmU  testaUria^  et  si  nan,  dt  hvnU 
riM.  which  restriction  of  the  executor's  liability  for  the  costs  was  interlined,  and,  appa* 
ly,  by  the  phdntiif 's  former  attorney,  the  Coort  refused  to  amend  the  Judgment  six  vears 
'  it  was  signed,  by  striking  out  the  words  which  restricted  the  executors  personal  liability 
le  costs. 

hfltiier  a  sham  plea  by  an  executor,  of  judgment  recovered  against  himself,  be  deemed  false 
in  the  executors  own  knowledge,  quare. 

hether  the  form  of  the  judgment  entered  is  now  to  be  considered  as  die  act  of  the  clerk,  or 
ict  of  the  party,  qwere, 

such 
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bond.  Replication  nut  tiet  record ;  ahd  the  judgmetit,  tipctt 
»^v««.  liuTer  of  the  retard,  appeared  to  be  entered  up  l^gjUott  the  de- 
SrtTcifi^.  fendants  for  the  debt,  and  also  for  192.  Am.  fat  damajg^^  aAdf 
[  555  ]      costs^  &c.,  to  be  levied  de  hokig  iegiatoris,  et  HUM,  fbed 

[131.  4i.  of  the  dltmages  aforesaid,  on  ai^  itirtei1hleli;titnl]f  cfe  «« 
bonis  propriis.  The  Plaintir s  original  attorAe^^'  id  tbe  dacoBeT  > 
was  dead,  and  neither  the  plaintiff  nor  his  present  attorney  ^^ 
could  account  for  the  present  state  of  the  record.     Shepherd^K 

Solicitor-General,  on  a  former  day  moved  to  amend  the  judg 

ment  roll,  by  striking  out  the  word  John  erroneously  prefixed^ 
to  the  name  of  one  of  the  defendants,  and  also  the  entry  oW 
131.  4s.  so  added  in  the  interlineation,,  upon  the  ground  thri^ 
the  pleaof  judgment  recovered  must  necessarily  have  been 
fidse  within  the  defendant's  own  knowledge,  and  thaiT  Iheie* 
fore  the  plaintiff  was  entitled  to  judgment  de  iom  profMl, 
both  for  the  debt  and  costs,  and  such  this  judgment  i^mmd 
originally  to  have  stood,  though  since  altered  by  some  peiaon 
unknown.    In  1  fVtUiam^s  Saund,  336,  6.  nofte,  the  authorities 
are  collected,  and  it  is  laid  down,  that  such  is  the  lawon  a 
plea  of  ne  ungues  executory  for  that  reason.    The  folsity  of  this 
plea,  equally  as  of  thait,  lies  within  the  defendant's  know- 
ledge.    [I'he  Court  required  information  on  the  fact  fiow  the 
judgment  became  interUued,  and  wkh  much  difficulty^  after 
a  lapse  of  six  years  from  the  signing,  granted  a  rule  nisL] 

Lens  Seijt.  now  shewed  cause.      [He  consented  to  the 
amendment  in  the  Christian  name.]     ft  Is  not  pretended  that 
the   defendant  has  fraudulently  made  this  alteration  in  the 
judgment,  it  therefore  must  be  considered  that  the  judgment, 
as  it  now  stands,  is  not  the  misprision  of  the  clerk,  but  is  the  de- 
liberate act  of  the  plaintiff;  if  it  were  fairly  a  misprision  of  the 
Court,  the  Court  might  amend  it^  according  to  Rees  y*Morgmi,    ^ 
3  T.  R.  349,  and  Shwt  v.  0>ffin,  5  J3urr.  27^30;  but  since  tfie  ^ 
plaintiff  has  made  his  election  how  to  enter  his  judgment^  the  ^ 
Court  will  not  allow  him,  six  years  afterivards,  to  withdraw  it.. 
[  S56  i        Shepherd,  in  support  of  his  rule,  relied  on  the  cases  befiM*^ 
mentloBed,  and  on  Orem  v.  Rermei',  1 T.  R.  789^  wheri?  JMOsr  J. 
recognizes  the  practice  of  altiering  a  judgment  de  boms  prcprSs 
so  as  to  stand  de  bords  MtaiorU,  ahd  citSng  BdbttisM'T.  Adbj, 
1  Acff.  316,  distifiguishes  between  amendiflg  die  pleadings, 
which  are  the  act  of  the  party^  wtd  amending  the  judgment, 
which  is  the  act  of  the  Court ;   but,  to  a  question-  put  by 

the 
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I  Courl  he  admitted,  that  he  had  found  no  case  of  amend-       ^9^^. 
^nt  6om  a  judgment  de  bonis  testatorU  to  a  judgment  dtf  ""^ ' 

lit  proprmj  as  was  now  prayed  for :  in  this  case  however  the  Brtrow^tf »• 
uation-  of  the  executor  would  not  ultimately  be  changed  by     SratiAs. 
dh  amendment^  for  he  had  not  pleaded  plena  odminislrawt* 
le  judgment,  even  if  it  were  thus  entered  by  the  pbdntifTs 
tomey  himseli^  must  stUl  be  considered  as  the  act  of  th^ 
2rk  of  the  Ck>urt,  not  of  the  party« 
GiBBS  C.  J^    It  must  be   taken  that  this  is  an  abaufdlty 
mmitted^  upon  a  great  deal  of  reflection,  by  those  concerned 
r  the  plaintiff.    The  &ct  appears  to  be,  that  they  originally 
itered  up  the  judgment  for  debt  and  oosts  de  bcmitpropmi: 
lej  then  altered  it  to  a  judgment  for  the  debt  de  borne  teetar 
ra,  and  for  the  costs  ds  bonis  testatoris,  et  si  wm,  de  bonis 
'opriis,  first  coming  to  the  conclusion  of  what  was  right, 
ad    entering    the  judgment   accordingly^   but   afterwards 
itering  it  to  that  which  it  now  is;  and  the  plaintiff,  having 
ow  got  a  new  attorney,  who  knows  nothing  of  the  past, 
ppUes  again  to  restore  the  former  judgment*    The  ease  in 
karow  comes  nearest  to  this,  but  k  makes  a  considerable  dif- 
^rence,  whether  the  object  of  the  implication  is  to  enlarge  file 
ability  of  the  executor,  or  to  restrain  it  to  the  testator's  goods, 
iere  was  a  judgment  de  bonis  testaioris,  ei  si  non,  de  bonis 
ropriis,  which  was  right,  if  the  plea  were  fidse  within  his  own 
inowledge.    What  is  a  &lse  plea  within  the  executor's  own     [  557  J 
knowledge,  which  renders  the  e3^ectttorliablede6ofttfproprit«, 
s  a  matter  of  very  oonsiderBble  difficulty.    The  pleas  of  ne 
mqfstes  executor^  and  of  release  actually  executed  to  tihe  exe- 
sutor,  are  such :  but  many  pleasj'  as  plen^  odmmttlratfif,  to  the 
vierw  of  an  illiterate  person,  appear  such,^  which  are  not  so  \ 
isx  many  cases  hold,  that  plene  administracit  is  not  a  plea  of 
that  character.    We  cannot  decide  this   question   upon  a 
notion  to  amend,  for  at  all  events  it  is  discretionary  With  the 
Court,  whether  tbey  will  now  alter  the  judgment,  and  impose 
a  different  liability  on  the  executors  from  that  which  was  on 
Ifaem  before.    It  is  argued  that  the  judgment  ils  the  act  of 
the  Court,  and  that  we  shall  therefore,  for  the  sake  of  our 
own  records,  amend  it :  but,  in  the  first  place,  the  judgment 
as  it  now  stands,  is  not  erroneouci,  but  only  less  beneficiri  to 
lifae  plaintiff  than  that  which  he  contends  he  might  have  had ; 
and  as  to  the  position  that  the  judgment  id  the  act  of  the  Ckiurt, 
that  is  not  in  fiust  so :  f<Mr  though  it  is  the  duty  of  the  cleric  to^ 

enter 
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1^^-      enter 'tlic  judgment,  the  parties  themtelvefty  in  fieict^  dhi^Utl' 
the  judgment  in  form,  though  the  prothonotary  aociedttydid. 
^^^         I  know  not  how  the  right  may  be,  on  that  potat,  but  this 
SrjBYf MS.    has  for  a  long  time  been  the  practice.    I  give  no  opinion  at 
present,  how  the  judgment  ought  to  be  worded,  but  it  u  «t 
least  a  very  arguable  point ;  and  at  all  events,  after  to  long  a 
time,  and  it  not  appearing  but  that  it  is  altered  by  the  party  Unn 
self,  the  Court  will  not,  in  their  discretion,  make  the  amendment. 
HsATH  J.  held,  as  a  general  principle,  that  die  judgment 
was  so  far  to  be  considered  as  the  act  of  the  clerk,  that  if  it 
be  not  entered  in  the  usual  form,  and  it  appears  by  what  pre* 
cedes  on  the  record,  what  the  judgment  ought  to  be,  then  it 
ought  to  be  amended  as  the  misprision  of  the  clerk,  according 
to  Short  v.  Coffin  and  Chapman  v.  Gale,  2  Lev.  22,  and  the 
other  authorities  there  cited.    But  the  distinction  was  impor* 
[  558  1      tant,  that  in  Short  v.  Cojffin  it  was  sought  to  discharge  die 
executor,  and  here  personally  to  charge  him :  and  that  too,  aft 
so  great  a  distance  of  time :  otherwise,  the  amendment  bad 
been  made  in  many  cases  where  the  error  was  not  proved  to 
be  the  mere  misprision  of  the  clerk. 
The  rest  of  the  court  concurring. 

The  Rufe  was  discharged. 


May  14. 


Nathan  and  Auotlier  v,  Giles  and  Another. 
Giles  and  Another  v,  Nathan  and  Another. 


Thejudg-     J^JTHANS  hvought  an  action  in  this  .court  against 
ment  of  one  and  HemnxngM,  for  money  had  and  received,  which  nwB 

deciding  that   tried  at  Guildhall,  at  the  sittings  after  Michaelmas  term  18U| 

money  in  the 

hands  of  i^.  is  the  property  of  ^.,  is  no  bar  to  ao  action  in  another  court  by  C.  agaiuti* 

claiming  the  same  money  as  C's  property. 

Where  a  foreign  attachment  is  a  bar,  it  may  be  giTen  in  evidence  vnder  the  general  iM^t 
noH  attmttptit, 

A  foreign  attachment  pending,  i*i  no  bar  to  an  action  antil  judgment  be  recorered  in  the  attach* 
ment 

The  writ  of  auditd  ^nereid  is  of  common  right. 

Where  a  writ  of  audiid  qwreld  clearly  affords  relief  to  the  defendants,  the  Court  will  reflete 
him  on  motion,  without  putting  him  to  the  audiid  quereld. 

But  where  the  relief  is  questionable,  the  Court  will  not  dispose  of  the  case  on  motion,  bit 
leave  the  defendant  so  to  proceed,  that  the  plaintiff  may  demur  or  bring  error. 

And  therefore  the  Court  refused  to  dispose  of  a  writ  of  audiid  quereld  by  a  motion  in  arrcit , 
of  judgment,  where  the  parties  seriously  argued  the  question. 

The  property  in  a  cargo,  for  which  the  master  of  a  ship  has  signed  bills  of  lftdiig>  may  be 
transferred  by  delivery,  without  indorsement  of  the  bill  of  lading. 

And  the  transfer  will  be  good  against  all  the  world,  except  subsequent  indorsees  of  the  bill 
of  lading  for  a  valuable  consideraUon. 

The  plaintiff  in  a  foreign  attachment  cannot  take  money  or  goods  out  of  the  hand  af  a  gar^ 
nishee  who  has  a  lien  thereon,  without  discharging  the  lien. 

before. 
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bdbre  Mam^ld  C.J.  when  it  appeared  that  Levinj  a  JSoiHe       IBM. 
mercbant,  hail  gone  to  Hamburgh,  leaving  Josephs,  his  attor-     j. 
aef,  here^  with  very  full  powers.    During  his  absence,  on  ^^ 

the  Mkh  of  iVdoem&6r  1810,  a  cargo  of  wheat  arrived  in  Oilbs. 
London,  which  Levin  had  purchased  at  and  sent  fix)m  Ham'  [  559  ] 
Wvg'A.  The  master  had  signed  bills  of  lading  for  delivery  of 
the  caigo  to  Levin  or  order,  or  his  assigns,  or  the  bearer  of 
ivi  bills  of  lading :  the  bills  of  lading  did  not  come  by  the 
nine  vessel,  and  had  not  arrived  when  the  wheat  arrived. 
Josephs  being  unable  to  produce  a  bill  of  lading,  the  master 
refused  to  deliver  to  him  the  wheat.  Nathans  had  advanced 
to  Letm  acceptances  for  22,0002.  Josephs  had  applied  to  them 
fiv.more,  which  they  refused,  unless  some  specific  security 
was  deposited  in  their  hands,  and  Josephs  proposed  this 
wheal;  but  as  no  person  could  shew  a  tide  to  it,  for  want  of 
the  bills  of  lading,  Josephs  and  Nathans  jointly  applied  to  QUes 
aad  Hennings^  who  were  com-facters,  to  take  the  wheat  from 
the  master  of  the  vessel,  giving  him  an  indemnity  for  parting 
With  it  without  the  production  of  the  bills  of  lading,  and  for 
paying  him  his  freight  and  charges ;  that  CfUes  and  Henmngs 
should  immediately  sell  the  wheat  at  the  then  high  prices,  on 
account  of  Nathans,  retaining  the  proceeds  until  the  bill  of 
lading'  should  be  produced,  indorsed  to  them,  and  upon  that 
9ioo^  accounting  for  the  proceeds  to  Nathans.  Accordingly 
lUes  and  Hennings  gave  the  master  a  bond,  dated  30th  Novem^ 
!Pr  1810,  therein  calling  themselves  agents  of  Levin,  for  the 
Mater's  indemnity  against  all  demands  of  the  owner  of  the 
'^at,  and  of  any  pejrsons  claiming  under  Levin,  and  for  pay- 
lent  of  freight  and  charges;  and  they  sold  the  wheat  to 
Tilgon  on  account  of  Nathans,  if  they  produced  a  proper  bill 
r  lading ;  received  the  money,  rendered  to  the  Nathans  an 
ccount  of  the  sales,  credited  Nathans  with  the  price,  and , 
.ebited  them  with  the  charges :  the  amount  was  to  be  paid 
o  them  when  they  could  shew  themselves  entitled  under  the 
soiusig^es.  The  bills  of  lading  arrived  late  in  the  ensuing  . 
pring,  and  Josephs  indorsed  them  to  Nathans^  In  the  mean- 
;ime  Smith  and  Seisse,  creditors  o(  Levin,  had  levied  a  plaint  in 
ihe'Mfiyor's  Court  in  London  against  Levin,  and  had,  on  the  [  500  ] 
25tb  of  April  1811,  attached  him  by  the  proceeds  of  thi? 
cargo  in  the  hands  of  Giles  and  Hennings.  The  Nathans,  uppn , 
being  informed  of  it  by  Hennings,  advised  them  to  file  a  bill 
of  interpleader :  but  the  defendants  did  not  tldte  that  step.  ■ 
Vol*.  V.  O  o  HennmgM 
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Hefwmgs  said  th^y  were  willing  to  pay  the  money  to  th^ 
Nathans  if  the  attachment  were  withdrawn.    The  Na^bam^ 
filed  a  bill  of  proof  in  the  Mayor's  Court,  in  whicb^  however 
they  did  not  proceed.    Smith  and  Seisie  obtained  a  Terdict  ia 
the  Mayor's  Court  against  Giles  and  Herniings  ibr  this  mone^, 
as  the  money  of  Levin^  seven  days  before  the  first  trial  o£  th» 
cause  at  GuildhaU,  but  no  judgment  had  then  been  obtainedi 
and  Giles  sought  to  give  this  matter  ia  evidence  as  their 
defence  to  this  action.  The  plaintifb  contended  that  the-fiirdga 
attachment  could  not  be  given  in  evidence  in  this  cause  under 
the  general  issue,  and  that  in  its  present,  stage  it  made  no 
ference  to  the  claim  of  Nathans.    Mansfield  C.  J.  rejeoted 
evidence,  and  the  jury  found  a  verdict  in  this  cause  for  the-- 
plaintiffs. 

Lens  Serjt.,  in  Hilary  term  1813^  obtained  a  rule  md  to 
aside  the  verdict  and  have  a  new  triaL    The  objection  taki 
at  the  trial,  that  a  foreign  attachment  could  not  be  given  b 
evidence  on  the  general  issue,  but  ought  to  be  pleaded-  qie^ 
clally,  upon  the  authority  of  JBrooA;  v.  Smith,  I  Salk.  380.  wms 
over-ruled  in  Savage's  case,  same  hook,  291 ;  the  evidence  had 
been  excluded  here,  because  the  attachment  had  not  pro- 
ceeded to  judgment :  he  therefore  now  produced  an  aflMavi^ 
that  judgment  in  the  Mayor's  Court  had,  on  the  13th  of  Jk- 
cember  1812,  since  the  trial,  been  obtained^  establishing  Ae 
money  to  be  a  debt  due  from  Giles  and  Co.  to  Jt/evin:  and 
that  on  the  14th  of  December  execution  had  issued  against  - 
them  on  that  judgment.    It  was  now  too  late  to  plead  that 
fact  in  bar,  or  puis  darrein  continuance,  as  had  been  decided  in 
the  case  of  lA)rd  Porchester  v.  Petrie,  cited   1  T.  JL  117f 
because  no  day  in  bank  had  intervened  between  the  verdict 
and  the  first  day  of  term.    He.  therefore  moved  for  &  writ  of 
auditLquereld. 

The  Court  observed,  that  the  modem  practice  gave  relief  on 
motion,  in  many  cases,  where  formerly  it  could  be  had  onljhj 
dudkd  quereld,  and  directed  the  rule  to  be  so  shaped}  the 
defendants  drew  up  their  rule  to  stay  the  jud^ent  aiid  have 
a  new  trial,  or  to  enter  a  nonsuit:  but  Lens  on  a  sub* 
sequent  day  abandoned  the  part  which  related  to  the 
nonsuit,  admitting  that  his  Lordship's  direction  at  the  trial 
whs  right. 

Ih  Michaelmas  term  1812,  Shepherd  and  Best  Seljtfll.  shewed 
C8ui^«    This  was  li  motion  primce  impressicnis'^  'li'  involved 
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sevenl  questions.  Ist,  Whether^  if  judgment  in  the  attach-^  1814/ 
inenfl  had  been  obtained  at  the  time  of  this  action  brought^  it 
<ould  have  been  pleaded  in  bar  of  this  action.  Sdiy,  Whether 
jt  was  matter  pleadable  by  way  of  auditd  quereU.  Sdly, 
IVbether  the  Court  would^  iif  it  could  be  so  pleaded,  relieve  on 
this'motion.  1.  The  fact  that  the  Mayor's  Court  had  decided 
as  between  the  plaintiffs  there.  Smith  and  Seisse,  and  the 
defendant  Levin,  and  Giles  and  Hewnvkgej  the  garnishees,  that 
QUbm  BndHermings  were  indebted  to  Levin  was  immaterial  to 
this  cause.  The  plea  of  foreign  attachment  is,  (where  J» 
suer  A)  that  A.  was  indebted  to  C,  and  before  action  brought, 
C  impleaded  J.  in  the  City  Court,  and  attached  the  sum  due 
finetn  B.  to  A.  in  B.'a  bands,  and  therefore  A.  shall  not 
recover  against  B.,  in  a  Court  at  fFeetmingtery  the  money  he 
has  suffered  to  be  attached  in  the  City  Court  in  J9/8  hands* 
Bafcthat  is  not  the  case  here.  The  proceeding  there  is  no 
suspension  of  the  debt  from  Oiles  and  Henmngs  to  the  Nathans. 
2.'  Jbiditd  qaereld  Can'  only  be  used  in  a  case  where  the  same 
Plaintiff  sues  the  same  defendant  twice,  to  prevent  a  person 
^ha  has-  obtained  a  verdict  in  both  causes,  from  twice  re- 
ceiving his  debt.  The  Nathans  T^ere  not  the  plaintifis  in  the  [  562  ] 
^Hy  Ooiirt.  It  was  the  defendant's  own  folly  that  they  would 
iot  file  a  bill  of  interpleader.  It  now  appeared  by  affidavits, 
binigb  it  did  not  appear  on  the  trial,  that  the  plaintiflfs  had 
iVen  a  valuable  consideration  for  the  cai^,  having,  upon  the 
^h  -of  having  this  wheat  and  the  bills  of  lading  delivered  to  ' 
when  they  should  arrive,  given  their  acceptances  to 
Langston,  creditors  of  Levin,  for  near  30,OOOZ.,  of ' 
vMch  above  5(XXM.  still  remained  due  to  (hem.  There  wHs 
lo  ground  for  a  new  trial :  there  had  been  no  surprize ;  events 
isppening  after  the  trial  could  form  no  ground  for  impeaching 
;h^' verdict,  which  was  correct  on  the  evidence  then  given. 
Kisither  had  anynew  evidence  been  found,  for  on  a  new  trial, .  " 
the  judgment  of  the  other  Court,  since  obtained,  would  be 
inlMtmhsible  in  evidence,  for  the  reasons  before  stated.  Thirdly, 
Th^  Court  would  not  here  interpose  summary  relief  in  lieu  of 
BXi'atBditd  qiiereld,  because  it  is  clear,  that  even  an  auditd  ^ 
qnereld'f  in  form,  could  not  aid  the  defendants. 

'Xefwand  Vaxighan,  Seijt.  co'ntr^  If  this  verdict  should 
stand,  the  defendunts  Giles  and  Hennings  would  be  obliged  to 
pcy '  the  proceeds  of  the  wheat  twice  over.  The  plaintiffs 
btfd  earefiilly  abstained  firom  shewing  when  th«  bill  of  lading : 

t-.  O  0  2  arrived 
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tI^^'       arrived,  but  it  was  not  indorsed  to  the  Nmhans  till  a.  very  few 

^^J^Jv    days  before  the  19th  of  June  1811,  long  after  the  fiKcign 

^y  attachment  had  issued;   there  was  no  possibility  that  the 

property  could  be  transferred  fixmi  Levin  to  the  JMitAont  until 

the  bills  of  lading  arrived,  and  that  indorsement  was  made^ 

consequently,  at  the  time  when  the  attachment  issued,  the 

wheat  and  its  proceeds  still  continued  the  property  otLeom; 

and  the  defendants,  who  had  undertaken  to  sell  the  cargo  as 

the  agents  of  Lemn,  were  indebted  to  Levin  in  that  amount, 

which  therefore  was  properly  attached  in  their  hands ;  they 

[  563  ]     were  the  agents  of,  and  were  identified  with  Levin.    Natham 

never  before  the  attachment  had  a  title  to  this  property 

adversely  to  him,  and  if  there  was  after  it,  even  a  bond  JiAe 

attempt  to  transfer  the  property  to  them,  it  came  too  late } 

for  the  attachment  had  then  already  operated  on  the  pro* 

perty  in  the  hands  of  Gilee  and  HenmngSy  and  other  persoiMi 

had  acquired  rights  in  it  which  neither  Levin  nor  his  attorney 

could  by  any  subsequent  act  devest.    The  Nathans  were  mere 

trustees  for  Levin,  and  if  so,  it  was  a  proper  subject  for  an 

auditd  quereU.     If  the  plaintiffs  were  not  identified  with 

Levin,  yet  they  were  bound  by  the  judgment  in  the  Maycnr*! 

Court,  as  parties  thereto,  for  they  preferred  a  bill  of  pnio^  a 

process  whereby  they  affirm   that  the  property  belongs  to 

them,  and  therefore  mterpose  to  prevent  the  condemnation  of 

the  property  in  the  hands  of  the  garnishee :  they  abandoned 

that  proof,  and  thereby  admit  it  was  Leviin*%  property :  if  they 

bad  estabUshed  that  proof,  the  judgment  in  the  Mayor's  Court 

would  not  have  passed  against  the  defendants.    If  it  .were 

only  to  ascertain  the  dates  of  these  foots,  which  were  now  ' 

become  essential,  they  prayed  a  new  trial. 

Cwr.  ado.  vtiU,  ■ 

Mansfield  C.J.  on  a  subsequent  day  in  the  same  tem^ 
delivered  judgment.    This  case  is  very  unfortunate  for  the 
defendants,  who  have  already  paid  the  amount  of  this  cargo  bjr 
a  proceeding  in  the  Mayor's  Court.    It  comes  out  now,  on 
a^avit  on  the  part  of  the  plaintifl^,  though  not  proved  at 
the  trial,  that  a  very  foil  consideration  was  paid  by  Nathans  to 
'  Josephs  for  the  cargo.    The  case  is  this.    Hall,  the  broker  to 

the  ship,  on  arrival  of  the  ship  in  November  1810^  knowing 
tibe  wheat  was  destined  for  Levin,  writes  to  acquaint  Xeom 
-mth  the  arrival ;  Josephs,  who  had  a  power  of  attorney  tto^  act 
for  Levin  in  his  absence,  applies  with  the  plaintiffs  to  HaU  to 

get 


^ 


^etTltiie  ^tet;  HoU^ruIy  says,  we  cannot  deliv^  tbis  wb^ 
*^Mrltixiot  the  bill  of  lading ;  for  very  obvious  reasons,  beeau^ 
"vrhen  the  bill  of  lading  appeared,  it  might  possibly  bear  an 
Sudorsement  by  Leoin  to  some  other  person.    This  circum- 
i^timce  is  a  confirmation  of  the  story  told  by  the  plaintiiSb  o£ 
-^hgar  bring  then  interested  in  this  wheat,  that  they  go  to  the 
^broker  iir  it  with  so  much  importunity.    In  this  situation  of 
'diiogs,  Qikt,  a  com-fiactor,  receives  the  wheat,  and  being 
«9dled  on,  gives  a  bond  to  indemnify  the  captain  against  the 
^divery  of  die  wheat  without  a  bill  of  lading,  without  which 
"■laiid  the  captain  inight  have  found  himself  involved  in  diffi-> 
realties.    At  the  time  of  this  transaction,  GUei,  in  &ct,  receives 
-^bie  wheat  of  Nathans;  for  even  then  it  was  treated  as  Nathans* 
"Wheat,  except  that  they  had  not  the  bill  of  lading ;  and  ac- 
cording to  the  transactions  stated  in  the  affidavit,  it  was  the 
"^rtieatof  the  plaintifis ;  for,  as  between  Lemn  and  the  plaintiflb. 
It  was  their  property,  and  Levin  could  not  have  honestly 
Indoned  the  bill  of  lading  to  any  other;  although  the  plaintifb 
liad  not  a  legal  title,  if  the  title  of  others  had  intervened.    In 
diese  circumstances,  QUe»,  who  undertook  to  Isell  it  for,  and 
account  for  it  to  Nathans,  is  called  on  to  pay,  and  refuses^ 
because  of  the  proceedings  in  the  Mayor's  Court;   but  if 
judgment  had  been  obtained  in  the  Mayor's  Court  before  this 
trial,  and  had  been  giveqt  in  evidence  at  the  trial,  I  do  not 
see  that  it  would  have  formed  any  shadow  of  defence,  so  as  to 
prevent  the  defendant  from  being  liable  to  pay  Nathans  the 
proceeds  according  to  his  undertaking.    We  are  not  informed 
on  what  ground  the  judgment  in  the  Mayor's  Court  pro* 
ceeded,  bnt  I  should  suppose,  if  these  &cts  had  transpired 
there,  that  judgment  never  could  have  been  given.    There 
must,  I  conceive,  have  been  some  unfortunate  inattention 
in  that  Court,  which  produced  that  judgment,  for  the  money 
was  never  in  any  shape  the  money  of  Levin^  although  if     £  S86  ] 
Lmn  had  dishonestly  indorsed  the  bill  of  lading  to  another^ 
th6  wheat  might  have  become  the  wheat  of  another.    It  is 
very  clear  that  if  an  application  had  been  made  to  the  Court 
of  Chancery,  that  Court  would  not  have  compelled  GUes 
to  fight  the  battle  of  a  third  person,  but  would  have  given 
effect  to  a  bill  of  interpleader,  and  let  the  two  claimants  fight 
it  between  themselves.    I  can  therefore  find  no  ground  upon 
which  tlie  verdict  can  be  set  aside,  and  a  new  trial  granted. 

Rule  discharged. 
Lens 
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JLeMy  In  the  same  tma,  after  judgment  signed  for  Ifce 
plaintiffs^  moved  that  the  plea  of  oMtditd  querM  might 'be 
received^  and  he  prayed  a  writ  of  »tiperMdea«.  >• 

Shephkrd  opp<Med  it,  because  tliere  had  been,  he. aid,  do 
notlee  of  the  motion,  and  because  it  was  made  »on  4ke  Iftt 
day  of  term,  on  which  a  stay  of  proceedings  iSiiiot  te  be 
granted.  ^  • 

The  Conrt  held,  that  when  a. party  wished  to  have  agfltre 
question  decided  by  a  court  of  error,  they  would  not  pemit 
the  other  party  to  snap  an  execution  upon  these  very  ihvp 
technical  objections,  and  granted  the  rule  absolute  ia  the 
first  instance. 

Giles  and  Henningg,  in  their  writ  of  OMidiid  qurn'M,  Moi  in 
their  declai*ation  thereon,  stated  the  preceding  declantioBof 
the  Naihans,  plea,  verdict,  and  judgment :  it  then  allegedthe 
plaint  of  SmUh  and  Seiffe  in  the  Mayor's  Court  against  lahj 
their  averment  that  Giles  and  Hennimgs  owed-Xeom  SBOflL) 
and  their  prayer  of  an  attachment  for  that  sum^  that  Ska 
and  Hennmgs  appeared  to  the  attachment,  and  denied,  that 
they  were  indebted  to  Leoin  ;  that  that  issue  was  tried^  wd  a 
verdict  found  that  they  did,  at  the  time  of  the  attaduMSt 
issued,  owe  Lemn  20621.  5s.  9d.;  tliat  execution  was  awankd 
for  Smith  and  Seiffe  against  Giks  and  Heninings  for  Aat  m^ 
and  that  the  latter  accordingly  puid  It.  That  that  aumni^ 
the  produce  of  a  cargo  of  wheat,  consigned,  and  deliveiihle 
by  virtue  of  the  bill  of  lading,  to  Z^eim  or  his  oidei^  wfeich 
wheat  .was  sold  by  Giles  and  HenningSy  as  agents  for  the 
rightful  owners :  that  afterwards,  and  while  the  moaey  ins 
in  their  hands,  and  before  any  indorsement  of  the  feiU  of 
lading,  Levin  was  attached  as  aforesaid  by  the  said  money,  uA 
the  same,  thenceforth,  became  liable  to  answer  the  demaad  of 
SmUh  and  Seiffe,  That  Levin  afl;erwards,  and  whilst  the  attach- 
ment was  in  force,  by  Josephs  his  attorney,  indorsed  a  UHof 
lading  of  the  wheat  to  the  Nathans^  and  by  virtue  thereof  iky 
claimed  title  to  the  wheat,  and  sought  to  recover  the  nH 
20622.  5^.  9d.,  the  produce  thereof  by  their  action  agaiist 
Giles  and  HenningSy  and  that  the  sum  they  thereby  reeovefod, 
was  the  same  produce  of  the  wheat  attached  by  Smiik  aid 
Seiffey  and  paid  to  them  as  the  money  of  Lemn^  and  which  WM 
paid  them  after  the  verdict  obtained  by  Nathans  laLgnimtCiks 
and  Hetmings:  that  Nathans  had  notice  of  the  attadiOMt, 
and  before  judgment  thereon,  put  in  a  bill  of  pnoof  inT  the 

Mayor's 
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J&yoi^  Canr^  vpraying  to  be  admitted  to  prove  th&t  the       '^^^*' 
monejr  so  attached  was  the  money  of  them  the  Natham^  which    j^^^i^^,^ 
bill  of  proof  they  afterwards  abandoned ;  wherefore  GiUm  and  «. 

JXemim^  prayed  that  the  Natham  might  not  have  execution      Gilis. 
of  their  judgment. 

The  Naiham  pleaded  that  they  ought  not  to  be  barred  of 
tlieir  execution,  because  before  the  affirming  the  plaint  of 
SmSih  and  Seiffe  against  fjeviny  and   before   the  award  of 
nmttftchment  against  him^  on  1st  Hov.   1810,    Levin,    being 
lav^fully  possessed  of  the  wheat,  disposed  of  the  same,  by 
jprocuration  of  Josephs,  to  NathbnSf  for  a  valuable  and  com- 
eoasideration.    That  the  bill  of  lading  had  not  then 
ived  in  England,  and  that  the  master  of  the  vessel  rcfftised 
deliver  the  wheat  without  an  indemnity :  that  afterwards,      [  567  ] 
id  befime  the  attachment,  the  Nathans  retained  Giles  aiid 
ft  to  sell  the  wheat  for  them,  as  their  agents,  and 
wtqaested  them  to  undertake  to  indemnify  the  master :  that 
^Hks  and  Hennmgs  accepted  such  retainer,  and  undertook 
to  indemnify  the  mAster  upon  an  agreement,  between  the 
Nathans  and  Giles  and  Hennings,  that  Giles  and  Henniiigs 
Aoidd^  ferr  their  security,  retain  in  their  hands  the  tiet  pro- 
ceeds of  the  wheat,  until  the  arrival  and  indorsemefit  of  the 
bill  of  lading  to  Nathans,  and  that  they  should  then  pay  the 
net  proceeds  to  the  Nathans;  pursuant  whereto  Giles  and 
Bekmngs  indemnified  the  master,  and  received  the  wheat  to  be 
wdd  by  them  as  agents  for  the  Nathans;  aiid  accordingly, 
before  the  attachment,  sold  it  for  20621.  5s,  9d.z  that  the 
bill  ef  lading  afterwards  arrived  in  England,  and  was  duly 
Indorsed  to  the  Nathans,  who  gave  notice  thereof  to  Giles  and 
Henmngs,  and  required  them  to  pay  over  the  proceeds,  which 
Aey  refused ;  whereupon  the  Nathans  sued   them,  and  re- 
iCovered  judj§fment :  that  they,  Nathans,  did  not  claim  to  be 
first  entitled  to  the  wheat  by  virtue  of  the  bill  of  lading  so 
iiidorsed,    but   by  virtue  of  the  disposal    and    assignment 
thereof  previously  made,  and  were  entitled  to  demand  the  net 
fMceMs    from  Giles  and  Hennings  upon    the   arrival   and 
indorsement  of  the  bill  of  lading  in  pursuance  of  the  said 
Agreement;  which  they  were  ready  to  verify;  wherefore  thiey '^^ 
prayedjudgment,  and  that  their  recovery  so  had  might  stand 
In  full  force  and  effect.     Tlie  second  plea  stated  that  Levin 
assigned,  and  the  third  that  he  sold  the  wheat,  to  the  Nathans, 
Itefore  tfie*  phiint^  attadhment^  or  award  thereof.    Giles  and 

Hennings 
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•  ltl4.  Eknmngs  replied,  by  taking  issue  upon  the  ilu^ts  of  tfae  dis- 
posal, assignment,  and  sale  of  the  wheat  having  been  made  to 
the  Nathans  before  the  attachment. 

Upon  the  trial  of  these  issues  at  the  sittings  after  Jiimtg 
term  1813  before  Man^eld  C.  J.    The  facts  were  proved  as 

[  568  ]     before  stated,  with   the    addition    that  in  September  ISIO, 
Josephs  applied  to  the  Nathans,  who  were  then  in  advance 
22,0001.  to  Levmy  to  advance  him  lOOOL  more  upon  the  credit 
of  this  wheat,  which  Josephs  said  he  then  expected;  and  thejf 
advanced  that  sum  on  the  terms,  that  so  soon  as  either  thie 
bill  of  lading,  or  the  wheat  arrived,  Josephs  should  put  it  into 
their  possession  to  cover  the  lOOOL,  and .  that  whatever  flam  kt 
should  produce  beyond  that  amount,  should  be  applied  ixa 
reduction  of  the  general  balance  due  from  L,evm  to  &e 
Nathans.    All  those  acceptances  had  since  been  paid.    Ikie 
indemnity  bond   given    to   the   master  was  not  produced. 
Josephs  at  first  stated  that  the  bill  of  lading  was  indorsed  ia 
January  or  February  1811,  but  afterwards  said  he  could  bot 
fix  the  precise  time,  nor  say  whether  it  was  earlier  than  June. 
He  was  paid  for  bis  services  to  Zfcmn  by  one-third  of  the 
profits  of  the  goods  which  he  sent  out.    The  solicitor  for 
Nathans  proved  that  he  recommended  Giles  and  Hcnnmgi  to 
file  under  the  advice  of  their  solicitor  a  bill  of  interpleader: 
Gfile^  and  Hennmgs  agreed  to  sell  the  com  (or  Nattians.    Tbe 
original  accoimt  of  sales  rendered  by  them  was  lost.    The 
jury,  under  the  persuasion,  that  after  a  bill  of  lading  was 
signed  by  the  master  of  a  vessel,  the  cargo  could  not  be 
transferred  by  any  other  moans  than  an  indorsement  of  tbe 
bill  of  lading,  and  that  since  the  indorsement  was  made  after 
the  attachment,  the  property  was  not  transferred  before  the 
attachment,  or  ebc  believing  that  the  late  arrival   and  in- 
dorsement of  the  bill  of  lading  was  a  badge  of  fraud,  foimd  a 
verdict  for  the  plaintifis  in  the  audita  querela. 

Shepherd  in  Mkliaelmas  term  1813  moved  for  a  new  trial, 
as  well  on  the  ground  of  a  misdirection,  as  that  the  verdict 
was  against  evidence;  suggesting,  that  Mansfield  C.  J.  had 
directed  the  jury  that  the  cargo  could  not  be  assigned  to  the 

[  5<I9  ]  Nathans  by  any  other  medium  than  an  indorsement  and 
delivery  of  the  bill  of  lading,  though  there  might  be  an  agree- 
ment for  a  fiiture  transfer ;  and  that  he  had  left  it  to  the  jury 
to  consider  whether  the  course  of  mercantile  transactions 
admitted  of  a  sale  in  this  shape,  or  of  any  legal  fsana&r  ot 
M.  the 
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^^ptopetty,  "tdthout  an  indorsement  of  the  bill  of  Iftdlnijlv  19US 
Shepherd  contended  that  an  indorsement  on  the  bill  of  ladinif : 
^inms  not  necessary  to  pass  the  property,  an  actoal  delivery  of 
^oods  under  a  contract  of  sale  was  an  effectual  transfer;  The 
^igreement  between  Giles  and  Hennmgiy  and  the  master  of  the 
^teel,  was  res  inter  alios  acta,  and  did  not  affect  the  question  '  »<^''  '. 
^  transfer  between  Levin  and  the  Nathans.  The  possession 
of  the  bill  of  lading  could,  after  the  appropriation  of  the  cargo  . 
by  JosephSf  have  given  l.^n  himself  no  title  to  the  com 
against  any  except  the  master  who  had  signed  it,  and  the 
party  attaching  could  have  no  better  right  than  Levin.  He 
abo  moved  in  arrest  of  judgment,  upon  the  ground  that  the 
fereiign  attachment  shewn  by  the  plaintiift  in  the  amdiid  gue- 
rsU,  in  their  declaration,  was  no  bar.  Giles  and  Henmngs  do 
iM  aver  that  the  money  is  attached  in  their  hands  for  a  debt 
irhich  Nathans  owe  to  Levin,  but  that  the  debt  itself  is  the 
QMney,  not  of  the  Nathans,  but  of  Levin:  this  declaration 
Uerely  amoimts  to  a  pica  of  the  general  issue.  This  is 
BiBEiilar  to  the  case  of  Lord  Nelson  v.  Thcker,  3  Bos.  4r 
^f  i.  267.  That  wa"^  a  dispute  between  Lord  Nelson  and  Eari 
If.  f^incent,  which  of  them  was  entitled  to  certain  prize-money 
B'hich  was  in  the  hands  of  JUcker.  Lord  St.  Vincent  sued 
thicker,  Tkicker  gave  notice  to  Lord  Nelson  to  come  in  and 
Idfend  ;  which  Lord  Nelson  did  not  chuse  to  do :  Lord  St.  Fin- 
:«iU  recovered  in  the  King's  Bench  against  Thicker.  Lord 
^Imm  then  sued  Tucker  in  this  Court,  and  at  the  trial  it  was 
attempted  to  be  set  up  as  a  defence,  that  the  same  money  had 
^een  recovered  by  Lord  St.  Vincent  in  the  Court  of  King's 
Bench :  but  it  was  held  that  that  circumstance  was  no  [  570  ] 
defence.  On  a  motion  for  a  new  trial,  or  a  special  verdict, 
this  Court  was  divided,  and  the  case  went  to  the  King's 
Bench  in  error,  which  ultimately  decided  for  Lord  Nelson^ 
4  East,  238. 

The  Court  granted  both  rules  nisi^  and  to  the  last  it  was 
nnnexied,  that  the  plaintiffs  in  the  original  action  might  take 
out  execution. 

In  this  term  the  Court  directed  the  counsel  first  to  consider 
the  question  in  arrest  of  judgment.  i 

Lens  and  Vaughan  contended  that  the  adjudication  of  the 
Mayor's  Court  bound  Levin  and  the  Nathans,  1st,  because  they 
claimisd  under  him,  and  were  identified  with  him.  The  prior 
)u4giiieBtiiii  this  Court  bad  proceeded  on  the  ground  that 

•il:  there 
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firop^  matter  lo  be  pleaded  by  way  of  audiid  querdd  te  tbit 
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o.        Vfaieh  did  ilot  come  in  time  to  be  an  answer  in  the  action, 

'jfliiMt.  eltfier.  in  bar  or  pui«  darretvi  confttiaaitce,  but  would  have  been 
a  defence  therein  if  it  had  occurred  soon  enough*  It  weald 
iluite  been  a  bar  here,  to  plead  that  the  property  claimed  bf 
Hie  plaintiff  had  been  taken  from  the  defendant  as  the  pio- 
^perty  of  a  penmij  who  had  it  by  a  prior  right,  if  the  jtid|[- 
ment  had  been  complete  soon  enough  to  be  pleaded  in  barker 
-|Mb  dorr^fn  coniwuance :  the  sum  is  taken  out  of  the  hands  of 
die  ganmfhee  by  an  execution  upon  that  judgment,  and  tiat 
dtecharges  him.  Bitchin  v.  Carnphdl,  2  BL  897*  S.  C. 
%  Wib.  904.  Recovery  in  a  personal  action  is abar to  aaodwr 
reoorery  by  the  same  person  for  the  same  thing  for  ever. 
JDe  Greg  C.  J.  tiays.  Nemo  debet  bie  vexari  pro  eddem  cmL 
The  condemnation  changes  the  right  to  the  property,  and  to 
cue  who  comes  In  by  a  subsequent  title  can  controTcrt  il. 
8diy,  The  defendante  in  the  auditd  quereld,  by  filing  their  bill 
of  proof,  become  parties  to,  and,  by  abandoning  it,  accpdeeee 
in  that  judgnient;  for  their  biH  of  proof  is  a  part  of  thM 
Tecord;  and  it  is  competent  for  GUes  and  Hemmgs  to  refer  to 

[  571  ]  it  on  this  motion  in  arrest  of  judgment.  [Curia  conltrh^  At 
Jeaat  this  record  states  that  they  exhibited  a  bill  of  proof,  add 
ipade  deiiinlt  therein,  and  therefore  they  had  become  parties 
and  the  judgment  in  the  Mayor's  Court  might  have  beea 
given  in  evidence  in  the  original  action:  the  rgectioa  ty 
€Kb»  and  HemrngB  of  their  equitable  relief  by  a  bill  of  hiltf- 
|>!eader  is  immaterial.  Auditd  ^ptereld  is  not,  like  a  writ  of 
error,  of  common  right,  but  must  be  granted  in  open  omift 
The  Court  have  dierefore  already  exercised  their  discredoD  on 
the  merits,  and  they  would  have  revised  the  writ  in  the  fint 
instance,  unless  they  had  thought  that  the  facts  constituted  a 
good  plea ;  therefore  the  Nathans  come  too  late  now  to  inii^ 
on  thb  objection.  [All  the  Court  now,  and  repeatedly  in  the 
eonlrse  of  the  preceSng  arguments,  held  that  a  >vrit  of  mtdM 
quereld  need  not  be  moved  for,  but  was  a  proceeding  of  com- 
mon right  and  ex  debUojm$HiuB.] 

On  a  subsequent  day  in  this  term,  the  Court  thus  expresi^ 

ttemtelves  as  to  the  arrest  of  judgment :  The  form  of  this 

rote,  iSj  Why  there  should  not  be  a  new  trial,  or  why  the 

judgment  in  the  midiU  quereU  should  not  be  stayed,  and  why 

xecutioniAiould  not  be  bad  by  the  defendant  in  the  MdU 

qtiereJd 
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fMivU  upon  the  judgment  ebtalned  by  him  in  HAs  <kmift  it  MI4. 
did  not  ocflor  to  tis^  when  this  ww  fint  cUaeuAscdy  Ibiit  4)ie  "  ^ 
nile  for  talung  out  execution  applied  to  the  foniier  tsme  ^^ 

-mihcr  than  to  this :  and  this  further  difficulty  hm  tinee  op-     -  iChBks. 
<c«md  to  the  Court,  that  Ae  phiintifis  in  the  oaiditf  qim$IA 
acoessarily  be  entitled  to  some  means  of  queitionui|bitn 
court  of  errory  the  judgment  which  this  Ckxurt  may  give,  mid 
they  cannot  do  that,  (as  they  cannot,  in  ease  the  Court 
decide  the  matter  upon  this  motion^)  k  is  a  ckar  reason  why 
-^^e  should  not  entertain  the  motion.    We  doubt  mucfr  wIm- 
^liar  a  motion  in  arrest  of  judgment  can  be  entertained  upon 
mtdiiSqtiereU;  and  if  it  cani  it  does  not  appear  how  it  will 
IT  tiie  purpose  of  the  defendants  in  the  aadiii  qimelt; 
Aeplahitiff  in  the  mdit^  qucritt  has  already  obtained  Us     i^nl 
of  mtpersedeas  to  stay  the  execution  upon  our  iurmer 
jlndgmenl^  and  our  arresting  the  judgment  upon  the  miifi 
iQiwreU  will  not  set  smde  that  fapsrsedeot.    We  also  doubt 
^whether  tiie  plaintiff  m  the  oadiM  {vmlittay  not  olQeet  Aat 
•^ha  drfendants  might  have  demurred  to  the  plaintiff's  deehm- 
^«n  In  the  wdki  quereU^  but  have  omitted  so  to  do*    If 
=^b^  bad  demurred,  as  they  might  have  done,  and  if  tlie  Court 
Imd  given  judgment  thereon  against  the  defeadaats'  opinioiij 
^he  defendants  might  have  gone  to  a  court  of  error]  but  thty 
teve  chosen  to  go  to  trial :  they  ware  told  they  had  aaotiier 
xemedy,  via.  by  error,  which  they  luiy  stitt  have  after  ju^- 
l^entgiven  on  verdict  in  this  ease.    We  therefixe  think  we 
•   «nnot  entertain  this  motion  in  arrest  of  judjarment. ,  Come 
lyieotly  we  must  hear  counsel  for  the  plaintiff  in  the  MMtiitd 
qtmeU  on  the  rule  for  a  new  trial. 

LemvodVaugluin  <m  a  subsequent  day  argued  that  the  verdict 
was  supported  by  the  evidence.  [The  Court  agreed  tlmt  the 
motion  coukl  not  be  entertained  on  the  ground  of  a  miadiiec- 
tioo,  because  it  did  not  appear  upon  the  report  what  direetion 
bad  been  given  by  the  late  Lord  Chief  Justice  to  the  juiy.] 
The  r^bictaiice  with  which  the  witness  JhsspAf^  had  disclsstd 
.  tiie  date  of  the  indorsement  of  the  biU^  of  Bsding^  which  did 
net  arrive  till  June^  1811,  though  the  wheat  ^m  sold  in-  Jb- 
^^embiF  1810,  and  the  refusal  of  Gilat  and  JShnmkigs  to  give  in 
evidence  on  the  last  trial  the  bond  of  indemnity  to  the  master,  ^ 
well  warranted  the  jury  in  their  belief  that  there  had  been 
VQ  honi  fide  sal^  disposal,  or  assignment  before  the  attach- 
jment  issuec^.   The.  yeciifA  is  oonsisteflt  with  alL  the  evidewe, 

even 
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tiBfl'l.       even  with  that  of  Josephs,  which  might  be  underntood'  as  M 

y  -^proving  an  actual  assignment,  but  only  a  promise  to  assigaal 

9.  a  time  future,  when  the  bill  of  lading  should  arrive.    *Bfm 

GtiMB.      if  the  wheat  were  pledged  to  the  Nathans  as  a  security  fan 

[  *  573  ]     their  advances,  a  mere  lien  would  not  satisfy  the  terms  oi 

these  issues.    The  terms  assignment  and  disposal  imply,  a 

much  as  the  term  sale,  an  absolute  transfer  of  property.  Il 

was  a  question  fiir  the  jury,  and  they  had  decided  it. 

Shepherd,  Best,  and  Copley,  Seijts.  were  instructed  to  sop- 
port  their  rule  for  a  new  trial. 

GiBBS  C.  J.  on  this  day  delivered  the  judgment  of  the  Govt 
We  think  that  there  must  be  a  new  trial  in  this  ease.   Tke 
facts,  as  they  have  been  laid  before  the  Court  in  various  pio- 
ceedings,  are  these:   Nathans   had  accepted    bills  to  the 
amount  of  32,0001.  for  Lewk.    Joseplis,  acting  in  this  comttj 
under  a  letter  of  attorney  from  Levin,  who  was  abroad,  ap- 
plied to  Nathans  for  an  advance  of  lOOOI.  on  Lemn's  account 
Nathans  refused  this,  without  some  security :  Zfevbi  had  dm 
a  cargo  of  wheat  on  board  a  vessel  destined  to  this  counOy^ 
but  the  bill  of  lading  was  not  then  arrived,  and  Joseph  is 
the  attorney  of  Levin,  pledged  this  cargo  to  them  as  a  secnrttj 
to  cover  the  lOOOI.  and  the  acceptances  which  they  had  cone 
under,  and  undertook  to  deliver  the  bill  of  lading  to  (bm 
when  it  should  arrive,  and  agreed  that  they  should  apply  du 
produce  of  the  cargo  in  discharge  of  the  lOOOI.,  and  wha 
they  might  be  obliged  to  pay  under  their  acceptances.    Th< 
vessel  arrived  before  the  bill  of  lading.    Josephs  would  hsr 
handed    over  the   cargo  immediately  to  Nathans,  but  du 
captain,  who  had  signed  a  bill  of  lading  to  JLevin  or  ordar 
refused  to  deliver  it  without  the    bill    of  lading,   or  ai 
indemnity.    Nathans  employed  Giles  and  Henmngs  as  died 
brokers  to  receive  and  sell  the  cargo,  and  the  captain  upon 
the  indemnity  of  Giles  and  Hennings  delivered  it  to  them  on 
account  of  Nathans.  Ah  far  as  Levin's  interest  was  concemedy 
[  574  ]     the  delivery  to  Nathans  was  complete,  but  Giles  and  Henmp 
were  to  retain  the  proceeds  until  the  bill  of  lading  was  pro- 
duced; for  if  i>inn  should  have  indorsed  the  bill  of  lading  lo 
a  third  person  for  a  valuable  consideration,  the  captain  might 
be  answerable  for  tbe  cargo  to  such  third  person,  and  Gtfei 
and  Hennings  would  then  be  answerable  over  to  the  capt& 
upon  their  indemnity.    The  cargo  was  sold ;   and  in  tin 

state  of  things  a  creditor  of  Levin  instituted  a  suit  against  hin 

• 


le  Mayor's  Ckrart,  and  attached  the  produce  in  the  hands       14Mi « 
iik$  and  Hennmgs  by  a  process  of  foveign  attachment^  ■    . 

dng  it  as  a  debt  due  from  them  to  Levin.    Subsequent  to  ^ . 

attachment  the  bill  of  lading  arrived^  and  was  delivered      Qwrn^- 
^oiephs  to  Nathans,  who  thereupon  demanded  the  money 
I  OUes  and  Hennings,  and  brought  an  action  against  them 
it  in   this  Court.     Pending   the   attachment,    Nathans 
ined  a  verdict  in  their  action  against  Giles  and  Henmngi; 

before  judgment  thereon^  the  plaintiff  in  the  Mayor's 
rt  obtained  a  verdict  and  judgment  in  that  Court  against 
$  and  Hennings  the  garnishees,  and  they  were  obliged  to 

the  money  under  that  judgment  GUes  and  Hennings 
i  moved  for  a  new  trial  in  this  Court,  which  was  refused, 

judgment  was  entered  up  against  them  here.  They 
wards  brought  their  auditd  quereld  against  Nathans  to  be 
5¥ed  from  that  judgment.  It  is  enough  to  state,  for  the 
lent  purpose,  that  the  cause  went  to  trial  upon  several  ;  \}\..  j 
n^  and  that  the  only  questions  in  dispute  at  the  trial,  were, 
ither  Levin  had  disposed  of,  assigned,  or  sold,  the  cargo  of 
ftt  to  Nathans  before  the  attachment,  as  the  defendants 

in  their  several  pleas  alleged :  the  jury  found  a  verdict 

the  plaintiffs  upon  all  the   issues;   and  the  defendants 

kined  a  rule  to  shew  cause  why  there  should  not  be  a  new 

9  which  rule  is  now  before  us.    The  late  Lord  Chief 

ace,  before  whom  the  cause  was .  tried,   after   he    had 

>rted  the  evidence,  stated   to  the  Court  that  the  jury      [  575  ] 

ight  that  as  the  bill  of  lading  was  not  indorsed  before  the 

seeding  by  attachment,  which  was  the  defendans'  plea, 

«  was  not  a  complete  sale  to  the  Nathans.    It  is  unneces- 

'  for  me  to  go  through  the  evidence,  which  the  defendants 

luced  in  support  of  their  pleas ;  because  we  think  that  the 

'  founded  their  verdict  upon  a  mistaken  principle.    We 

of  opinion  that  Levin  might  have  disposed  of  the  cargo  so 

ja  take  it  out  of  the  reach  of  the  attachment,  before  the 

of  lading  was  indorsed.    Sir  James  Mansfield,  in  delivering 

judgment  of  the  Court  upon  the  motion  of  Giles  and 

mings  for  a  new   trial  in  Nathans*  cause  against  them, 

ed  this  in  express  terms:   adding  that  Nathans  had  a 

iplete  title,  subject  only  to  I^evin's  dishonestly  indorsing 

bill  of  lading  to  some  other  person  for  a  valuable  con- 
iration.    Upon  this  ground  the  Court  discharged  the  rule 
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fbr.a^aev«..tfUd  in  tfasl  cas%.  and  upon,  the  8«in6  groaodfUie) 
tlunk  the  pKsenI  ruk  must  be  made  absolute. 

I  haye,  gone,  through  the  fiurts  o£  this  case  more  atlacge 
than  was  neoessacyfor  disposing  of  the  present  rule^  meaninf  j 
to  say  a  fenr  words  upon  another  point,  which^  if  it  wereJeftf 
wholly  unnoticed,  might  lead  to  some  misapprehension.    l%\- 
waa  strongly,  urged  in  the  course  of  . the '  argument^  thai* 
MidMMf  had  no.  property  in  the  cargo>  but  only  a  lien  upon  it, 
until  the  bUl  of  lading  was  indorsed  to  them.    I  do  not- 
eaquire  whether  the  fitct  was  so  or  not;  nor  whether,  if  it 
were  so,  the  plaintifis  could  or  cpuld  not  avail  themselves  of  it 
upon  these  issues :  bat  I  am  most  clearly  of  opinion  that  if 
NotilMifiaihad'ailien  upon  this  cargo,  and  nothing -more^  aa 
creditor  oC  iLetaafs  conld  attach  it>  or  the  prodnoe  of  i^  in . 
their  handi^or^in'tbe hands  of  those  who  held  it  for  them^ 
without  discharging  snoh  lien.    Without  doing  thia,  jLmm 
himself  conk)  not  have  recovered.it  from  them,  nor  from  Grjlet* 
and  HenmngSf  who  held  it  on  their  account;  and  theyndio-' 
attaeh,  property  as  Lffm%  cannot  have  a  larger  right  to  it*^ 
than  he  himself  possessed  before  the  attachment.    Supporiuf, 
therefore,  that  in  the  interval  between  the  dey  very  of  thia 
cai^o  to  Gilet  and  HeiumgM  on.account  of  ^otAoiv,  and  the 
iddoTBement  of  the  bill  of  ladings  Naiham  had  a  meseilicn^ 
upon  it,  stiU'it  could  not  be  attached  as  the  property  of  Lasim^ 
Without  disehaigiag  it  from  the  lien. 

Rule  abaohitft^ 


as 


^oylS. 


StiBfMali  t.  GafiM  and  Atiothef. 


Jgl^PttSRD,  Solicit6t*-Geti^i^l^  hixd  obtained  a  ttile  nUt  to 
change  the  venue  from  Torkshire  to  London. 

Copley  Sc^t.  shewed  cause,  upon  ah  affidavit  that  the  iicti<Al ' 
was  brought  on  a  promissory  note. 

Shepherd,  in .  support  of  his  rule,  admitted  that  might  be  a 
sufficient  objection,  if  the  action  were  on  the  note  only,  but  It 
appeared  by  the  declaration  that  the  action  was  brought  for 
other  causes ;  and,  therefore,  if  it  was  retained  in  Yorkshire, 


If  aaactioB 

brought  OB  • 
promlMor/ 
note,  tfce 
plaintiff  may 
retain  the 
Tonne,  though 
the  action  is 
for  other 
causes  also./ 

And  the 
Court  will  not 
restrain  the 
plaintiff  from  proetodiag  in  the  Tenae  he  bu  elected,  for  the  other  caoies. 


the 
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>lafaitift  ought  to  be  restrained  by  the  Coairt  from  giving"  -     ^^**^' 

3iice  of  any  other  matter  tlian  the  note.  -'  BnaroMn  • 

w  Curiam.    Not  so.    We  cannot  separate  the  causes  of         v... 

n.    It  would  not  indeed  suffice  lo  retain  the  yenue»  that'    Chuai^.- 

)Iaintiff  should  throw  in  a  count  for  a  promissory  note 

ih  did  not  exist,  but  here^  it  being  sworn  that  the  note 

B,  the  lule  must  be  •  '  . 

Discharged. 
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Company  of  Proprietors.. of  the  SxAfsmiDsjiuui*  and  ' 
foa^msRSHiaB  Canal  Navigationt  v.  '&e  Qompamf^  off    ^    ^^ 
leprietocs  of  the  Navigation  from  the  Tmbmt.  to-  tbe 
Ims&T.. 

[PON  the  first  trial  of  this  cause  a  case  was  resenrediftv  After  a  new 

the  opinion  of  the  Courts  in.  which  the  fiu^ts  being-  the  de^dant 
ifficiently  stated,  the  Court  directed  a  new  trial j  and  upon  ^™'®*^*^ 
seeond  trial  at  the  iS^arv^ord' summer  assiiies  18I3>  a  case  cause  to  trial 
ig  agaia  reserved,  in  which  the  statement  of  facts  vras  ^^"^^^^^ 

defective,  the  Court  again  directed  a  new  trial,  after  plaintiff  haa 
tth  the  Defendants  gave  the  Plaintifis  notice  of  *  trial  at  the-^  anasiiaea 
(fsrd  spring  assizes  1814,  and:  cairied  the  cause  down  by  ••^••^^"^^ 
riso,  and  the  cause  being  then  called  on,  before  GraAom  Bk> 

the  plainti&  not  appearing,  the  defendants  recorded  a 
suit,  which  Shepherd,  Solicitor-General,  had  in  this  term 
lined  a  rule  nisi  to  set  aside.  He  contended  that  inasmuch 
here  clearly  could  be  no  judgment  as  in  case  of  a  nonsuit 
r  a  rule  absolute  for  a  new  trial^  so  neither  under  the  same 
umstanees  could  a  case  be  carried  down  by  proviso.  In 
aUr.  652 /Banks^s  case,  it  is  laid  down,  that  in  civil  actions 
defendant  shall  never  carry  down  a  cause  by  provisOj,  till 
"e  be  a  laches  in  tbe  plaintiff^  except  in  causes  where  the^- 
mdant  is  an  odor.  Humpage  v.  Rowley,  4  T.  R.  7^7%^ 
rds  a  solitary  instance  where  the  defendant  was  specially, 
mitted  by  the  Court  to  carry  down  by  proviso  the  issue  of 
^cord  out  of  Chancery,  without  a  previous  default  in  the 
ntiff. 

jm9  and  Best  Serjts.  on  this  day  shewed  cause,  and  relied 
Humpage  v,  Rowley.    In  Mewbury  v.  Langley^  3  T«  IZ,  1, 

It 
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iSlff. '  it.was  held  hy. Bulter  J.  that  where  the  cause  bad  <moe  kcm 

^^  carried  down^  and  was  made  a  remanet  by  conflent,  the  de« . 

SB  IBS  and  fendant  might  carry  it  down  by  proviso  the  ensuing  asMMi 

Woa^M-'  although  there  ^ere  no  intermediate  default  of  the  plaintiff; 

TKRSHiRB     and  Porxeliua  v.  Maddocks,  1  H.  BL  101,  is  there  cited  by.  the . 

Can&l 
ComDany    ^^P^^^^*    Humpage  v.  Rowley  stood  on  its  especial  grofpad. 

V,  Tliere  is  i\o  reason  why  the  defendant  should  not  try  by.pro- 

The  Tbsvt  yigQ  at  the  very  next  assizes  after  a  new  trial  granted^  for^.by 
***  Canid**^  ^'^  notice  of  trial,  he  apprizes  the  plaintiff  that  he  must  be 
Company,    prepared. 

GiBBs  C.  J.  stopping  Shephei'd^  who  viras  prepared  to  sap- 
port  his  application.  The  rule  is  established,  that  the  defen- 
dant cannot  carry  a  cause  to  trial  by  proviso  till  there  hii- 
been  a :  defiEiult  of  the  plaintiff.  The  only  case  that  coDNi 
near  this  is  Humpage  v.  Rowley :  but  diat  was  a  peculiar  we, 
on  an  issue  out  of  chancery :  that  was  not,  strictly  speaking, « 
carrying  down  of  the  record  by  proviso:  it  was  a  special 
/order;  and  only  proves  that  where  the  plaintiff  hang*  badt. 
from  carrying  down  a  cause  out  of  Chancery,  which  ought  tt> 
be  carried  on,  the  Court  will  permit  the  defendant  himself  to 
.carry  down  the  record.  If  this  were  an  authority  for  the  uee 
of  trial  by  proviso,  it  would  extend  much  too  far :  it  would  go 
to  all  cases.  Certainly  there  can  be  no  judgment  as  in  case  of 
"a  nonsuit  in  this  cause,  but  the  defendant  is  not  without 
•  remedy;  he  may  take  down  the  cause  by  proviso,  but  he 
cannot  do  that  until  after  the  plaintiff  has  made  defAult. 

Rule  absolute  to  set  aside  the  nonsuit 


•  t 
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M<v  i^'  fitRST»  Demandant;  Foster,  Tenants 

The  material'  JJEfJS,  Serjt.  moved  on  a  former  day,  to  amend  a  recovery 
Seed,  which  hy  inserting  additional  parishes,  amongst  others  CaU/^' 

h  to  aathoriie  Upon  reading  the  deed  in  court  it  appeared  that  the  word . 

amend  a  fine  CattQnvfdA  interlined;  whereupon  the  Court  refused  the  sp- 

•hail'brrea?'  pUcation,  and  added,  that  this  was  a  lesson  to  the  Court  lo  he ; 

alond  in  the  exceedingly  careful  in  permitting  the  amendment  of  recoveries  i 

C^nrt  hy  one 

of  the  ler- 

Jeai^  at  law,  or  by  the  officer  of  the  Court,  but  not  by  the  attorney  tn  the  aaieadaMat.  < 
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■ilfl'*it  itarety  would  suggest  to  the  bar  the  propriety,  in  all        ^***. 
sh^se  cases  of  amendment  of  recoveries,  if  not  of.  themselves      fi^nT 
toMng  at  die  deeds,  at  least  of  being  assured  that  those  who    ^     9. 
UMlniet  them  to  apply,  have  looked  at  them,  and  that  there  is      FoitAa: 
ut  dielii  no  appearance  of  fraud  or  contrivance. 

And  the  Court  promulgated  the  rule,  that  thereafter  the 
d^ed  should  never  be  read  to  the  Court  by  any  person  except 
bj  one  of  their  brothers  of  the  bar,  or  the  officer  of  the  Court, 
bnt  never  by  the  attorney  himself,  who  gave  instructions  for 
the  application. 

Lens  then  suggested  that  the  deed  was  enrolled,  and  that  if 
tibe  name  of  Catton  appeared  on  the  enrollment  without  inter- 
liMBtion,  the  Court  would  accept  that  as  evidence  that  the 
interlineation  in  the  deed  was  not  fraudulent. 

Accordingly,  on  this  day  the  officer  from  the  treasury  of 
the  court  attended,  and  prpduced  the  enrollment;  and  the 
name  Catton  appearing  fairly  written  therein  without  erasure 
or  interlineation,  or  any  circumstance  of  suspicion,  the  Court 
granted  the  amendment. 

Fiat. 


ff-t 


!■   fk' 
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[580] 


'l^HIS  was  an  action  brought,  as  required  by  the  stat.     In  tn  tc- 
^   43  G.  3.  c.  141.,  upon  the  case,  against  a  magistrate,  for  mH^sSttelbr 
having,  in  May  1813,  maliciously  and  without  any  reasonable  am»|i^M 
or   probable    cause,    falsely  and    maliciously  convicted  the  is  not  snfll^ 
Plaintiff  of  being  a  rogue  and  vagabond,  for  that  he  the  pi^Stifft?*' 
plaintiff  did  run  away,  and  leave  his  wife  and  family,  whereby  prove  hii  In- 
tbey  became  chargeable  to  the  parish  of  Lingfieldj  and  for  to  csU  A  tfr^ 
having,  under  colour  of  that  conviction,  by  his  warrant,  caused  Jj*'^"***^^ 
the  plaintiff  to  be  imprisoned,  until  the  conviction  was  re-  ble  cause  for 
moved  by  certiorari,  and  quashed  by  the  Court  of  King's  Bench,  ^^fSIe^ 
and  the  plaintiff  brought  up  by  habeas  corpus  and  discharged.  pjaintiffaMt 
The  cause  was  tried  at  the  Surry  Lent  assizes  1814,  before  S^iceefwlMt 
TJkofiMon  C.  B.    The  plaintiff  proved  that  he  had  given  the  g^J^STby'* 

caUiag  the    . . 
wftneMcs  f§r  the  proteeution  or  otherwise,  that  it  may  appear  there  was  no  pifobable  cawe  nt 
coMYictioii. 

^oim  V,  P  p  due 
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BURLJQY 

t?. 

BfiTBUN^i. 


[  581-  ] 


*i .  I  vj*- 


due  previous  notice  to'  the  Dcfeudant  of  an  action  for  havl- 
maliciously  and  without  any  reasonable  or  probable  cai 
caused  Ricliard  Barley  of  Ling  field  to  be  unlawfully  c- 
victed  and  imprisoned,  &C.5   the  plaintiff  also  proved  %:^ 
he  was  married  and  had  a  daughter,  whom  he  had  ali;v^ 
until,  and  at  the  time  of  his  conviction  maintained  ia    b^ 
house;  and  had  maintained  his  wife,  until  he  detected  herio 
an  adulterous  connection;  and  on  his  upbraiding  her  with  1^ 
in  February  1812,  she  eloped  with  the  adulterer,  and  slept  wiffi 
him  at  an  inn,  since  which  time  the  plaintiff  had  never  re- 
ceived her,  nor  contributed  to  her  maintenance.    That  the 
plaintiff  was  apprehended,  and  after  being  kept  seven  days  in 
custody,  was  brought  up  on  a  charge  of  deserting  his  femiiy, 
before  the  defendant  and  another  magistrate  who  refused  to 
join  in  the  conviction,  for  the  reason,  as  the  witness  believed, 
that  he  had  been  present   at  a  meeting  of  magistrates  at 
Godsione.    The  plaintiff  was  precluded  by  the  Chief  Baron 
from  proving  what  had  passed  at  that  meeting,  where  the 
plaintiff  had  in  fiict  been  summoned  by  the  parish  officers, 
who  had  relieved  his  wife,  upon  a  similar  charge  made  before 
three  magistrates,  which,  on  hearing  the  facts,  they  dismissed; 
but  the  plaintiff  furlher  proved  that  the  defendant  convicted 
him,  and   that  he   underwent   seven  weeks'- imprisonment, 
inider  a  warrant  issued  by  the  defendant:  and  that  the  con- 
viction, which  did  not  set  out  the  evidence  of  his  offence,  was 
quashed  by  the  Court  of  King's  Bench,  (in  truth,  upon  that 
ground).     Here  the  plaintiff  left  his  case;  and,  for  the  de- 
fendant, it  was  objected,  that  the  plaintiff  had  not  proved  the 
want  of  reasonable  or  probable  cause  for  the  conviction,  which 
it  was,  under  the  act  43  G.  3.  c.  141.  incumbent  on  him  to  do. 
For  the  plaintiff,  Best  Scrjt.  distinguished  this  from  the  case 
of  an  action  for  a  malicious  j)rosecution  after  a  bill  found  by 
the  grand  inquest,  which  is  immd  facie  evidence  of  reasonable 
and  [irobablc  cause  for  the  prosecution,  and  requires  to  be 
rebutted,  but  here  the  innocence  of  the  plaintiff  being  cleariy 
proved,  and  no  yrimd  facie  evidence  of  reasonable  or  probable 
cause  against  him,  it  was  incumfient  on  the  defendant  to  shew 
the  existence  of  reasonable  and   probable  cause.     For  the 
defendant  it  was  also  objected  that  the  plaintiff  must  be  non- 
suited, because   1.  the  notice  of  action  was  for  causing  the 
plaintiff  to  be  convicted,  whereas  the  action  was  for  convict- 
ing; 2.  that  the  notice  described  the  plaintiff  as  of  liiigjieU, 

wber^m 
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BjsxnQDr^. 


rheread  the  proof  was,  that  he  lived  in  service  at  Seal  in  Kent, 
liiomson  C.  B.  thought  tliat  the  statute  43  G,  3»  meant  to  put 
ctions  against  justices  for  acts  done  in  the  execution  of  their 
tece  on  the  same  ground  as  actions  for  malicious  prosecutions, 
iid  that  it  was  incumbent  on  the  plaintiff  to  give  proof  of  the 
rant  of  probable  caiise,  according  to  the  decision  in  Purcellv. 
ifb^iamara,  9  Easfy  3G1.,  and  no  evidence  was  here  given  by  [  582  ] 
he  plaintiff  of  what  passed  before  the  magistrate  at  the  time 
if  making  the  conviction,  and  he  nonsuited  the  plaintiff  prin- 
iipally  on  this  ground,  though  he  attached  some  weight  to  the 
irst  objection  on  the  notice. 

Sest  in  this  term  had  obtained  a  i*ule  nisi  for  setting  aside 
he  nonsuit,  and  granting  a  new  trial,  insisting  that  in  this 
rase  tlic  plaintiff  had  proved  enough,  and  all  that  a  person 
charged  with  an  oiHence  before  a  magistrate  ordinarily  had  it 
n  his  power  to  prove;  for  he  usually  has  no  witnesses  with 
lira,  nor  any  profes'«;ional  assistance.  The  magistrate,  on  the 
)ther  hand,  had  the  depositions  of  the  witnesses  for  the  prose- 
mtion  reduced  to  writiiig,  which  he  might,  without  difficulty, 
i^ve  produced  to  exculpate  himself,  by  shewing  that,  notwith- 
tanding  the  plaintiff's  innocence  afterwards  proved,  there 
rere  appearances  existing  at  the  time  of  the  conviction,  which 
la^c  a  probable  cause.  With  respect  to  the  objections  taken 
)  tlie  notice,  the  statute  required  only  ihat  the  residence  of  the 
laintiff's  attorney  should  be  truly  stated,  which  was  complied 
rith,  and  the  erroneous  description  of  the  residence  of  tlie 
laintiff  himself  was  immaterial.  2.  The  convicting  was  com- 
rehended  within  the  allegation  of  causing  to  be  convicted; 
nd,  at  all  events,  the  noiicc,  as  well  as  the  action,  embraced 
he  causing  to  be  imprisoned,  and  that  grievance  was  proved. 

Vaiighan  Serjt.,  who  on  this  day  would  have  shewn  cause 
igainst  the  rule,  v.as  stopped  by  the  Court. 

Best  and  Onslow  Scijts.  in  suj)port  of  the  rule,  urged  that  the 
>laintiff  had  not  the  means  of  producing  the  depositions,  for 
:hey  were  not  in  his  custody;  that  one  part  of  the  convicltion, 
riz.  that  of  the  plaintiff's  leaving  his  family,  was  entirely 
svithout  a  pretence,  for  the  complaint  against  him  was  only  of 
bis  leaving  his  wife.  If  it  is  incumbent  on  a  person  falsely 
convicted,  to  prove  in  his  case' all  that  passed  in  evidence 
before  the  magistrate,  the  sulyect  is  placed  by  this  act  in  a 
desperate  condition.  In  Purcoll  v.  Macnamaraj  a  bill  was 
found  by  the  grand  jury,  which  was  prima  fade  evidence  of 

Pp2  probable 


[  583  ] 
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I8l^.       prbt>ablc  cause,  to  be  rebutted  j  in  this  case  no  act  of  any  fhird 
^    .   "^      person   encourages    the  slightest  presumption  of  probable 
^      "    cause,  and  the  plaintiff's  former  acquittal  by  the  magistrates  of 
Uti'itiuin.    the  county  is  a  very  material  circumstance. 
/  GiBBs  C.  J<     This  is  an  action  against  a  magistrate  for 

having  convicted  the  plaintiff  maliciously  and  without  any 
reasonable  or  probable  cause,  and  by  the  act  43  G.  3.  c.  141. 
the  plaintiff  is  not  to  recover  more  than  2d.  unless  he  states  in 
his  declaration,  which  must  be  in  an  action  on  the  case,  that 
the  act  complained  of  was  done  maliciously,  and  without  any 
reasonable  or  probable  cause.    And  the  question  is,  whether 
in  this  case  the  plaintiff  has  proved  that  the  defendant  con- 
victed him  maliciously  and  without  reasonable  or  probable 
cause;   The  principle  is  admitted,  but  the  qu^tion  is,  what  is 
that  matter,  whereof  it  must  appear  by  the  evidence  in  the 
action,  that  there  was  no  reasonable  or  probable  cause  ?  There 
is  a  wide  distinction  between  an  action  against  the  prosecutor^: 
for  a  malicious  prosecution,  and  an  action  against  a  magistral 
for  a  malicious  conviction.    In  the  former  case,  proof 
there  was  in  reality  no  ground  for  imputing  the  crime  to  th^^^g 
plaintiff,  shews  that  (he  prosecution  was  instituted  mthouL-._jt 
probable  cause,  and   malice  may  be   inferred  from  thenc*^      e. 
What  passed  at  the  trial  is,  in  this  case,  immaterial.    TI^Mhe 
prosecutor  may  have  sworn  to  the  truth  of  the  charge,  b       ut 
that  will  not  shew  that  he  had  a  probable  cause  for  it.     In      .:^n 
action  against  the  magistrate  for  a  malicious  conviction, 
question  is  not  whether  there  was  any  actual  ground  for  i 
puting  the  crime  to  the  plaintiff,  but  whether,  upon  the  he  -^mr- 
[  584  ]      i^9  there  appeared  to  he  none.    The  plaintiff  must  prov^^  a 
want  of  probable  cause  for  the  conviction^  which  he  can  m^  niy 
do,  by  proving  what  passed  upon  thp  hearing  before  the  msmig- 
gistrate,  when  the  conviction  took  place.    The  magistrate    lias 
nothing  to  do  with  the  guilt  or  innocence  of  the  offender, 
except  as  they  appear  from  the  evidence  laid  before  him.  The 
conviction  must  be  founded  upon  that  evidence  alone,  and  it  is 
impossible  to  show  that  there  was  no  probable  cause  for  the 
conviction,  without  shewing  what  that  evidence  was. 

Heath  J.    I  am  of  the  same  opinion.    Thei'e  might  be  a 
malicious  prosecution  by  the  parish  officers  without  a  mali« 
cious  conviction  by  the    magistrate.    There   might  be  an 
unfounded  conviction  by  the  magistrate  without  malice. 
Chambrb  J.  concurred 

Dallas 
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.Dmus  J.    Why  did  not  the  plaintiff  produce  the  witness       ^l\. 
"who  was  sworn  before  the  magistrate  ?  He  could  have  sworn 


to  wliat  passed  upon  the  hearing  of  the  charge^  and  then  it     ^^^ 
xvould  have  appeared  whether  there  was  any  reasonable  or    Bst^tom. 
probable  cause  for  the  couvictibn, 

Hule  discharged. 


la^amt^ 


Blackburn  v.  Kymkr  and  Othei*s.  ji^^  20.] 

^THHIS  was  an  action  for  money  had  and  received,  brought  con«i^e^  by 
-*•  to  recover  the  proceeds  of  50  hogsheads  of  sugars  shipped  ^  ^^^V^ 
firom  Nevis  J  by  Morton,  on  board  the  Lord  *  Cranstoanj  and  12  rectiont  to 
logsheads  on  board  the  Augusta^  both  ships  belonging  to  S^tpnKreSi' 
Williams  and  Wilson  in  England,  and  consigned  to  them  under  to  JB.,  and  fK 
"bills  of  lading  in  tlie  usual  form,  inclosed  in  letters  from  broker  uTsell 
Morion,  which  apprised  the  consignees  that  the  goods  were  ^?™>  "^^^  "^«- 
Jdarton's  ^^  own,  to  be  sold  by  WiUiams  and  fFilson  on  half  money,  J9.  can 
commission,  the  net  proceeds  to  be  paid  to  the  Plaintiff/*  recover  from 
WiUiams  and  Wilsoii  put  the  goods,  on  arrival,  into  the  hands  only  Uie  pro- 
of the  Defendants,  who  were  brokers,  for  the  pui-pose  of  sale;  to*^e»«mc^* 
they  sold  them  and  received  the  proceeds,   amounting  to  deduction!* 
1812L  14s,    Upon  the  trial  of  the  cause  before  Man^ld  C.  J.  ancesas  ^ 
at  the  sittint^s  after  Michaelmas  term   1813,  the  defendants  was  entitled; 

^  to  make,  in 

contended  that  they  had  a  lien  for  advances  made  to  Williams  account  with 
and  fTilson  upon  these  particular  goods,  but  failed,  in  the  ^^c^nsignor. 
opinion  of  the  Chief  Justice,  to  establish  a  specific  pledge  on    [  *585  } 
them;  they  also  claimed  to  deduct  the  charges  of  freight,  in- 
surance, commission  on  sale,  custom-house  duties,  and  interest 
on  the  advances  made  for  those  purposes,  proving  that  such 
was  their  course  of  dealing  with  Williams  and  Wilson.    Mans* 
fidd  C.  J.  reserved  to  them  liberty  to  move  upon  these 
grounds  to  reduce  the  verdict,  which  passed  for  the  plaintiffs 
fpr  the  entire  proceeds,  to  1274/.  by  the  deduction  of  these 
charges. 

Accordingly  Shepherd,  Solicitor- General,  in  HUary  term 
1814,  obtained  a  rule  nisi,  stating  that  as  the  goods  were  con- 
signed to  Williams  and  Wilson,  and  the  plaintiff  was  to  receive 
only  the  net  proceeds^  the  defendants  in  calculatmg  the  net 

proceeds 
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s     1814.      proceeds  were  entitled  to  the  same  allowances,  as  agiainst  the 
-g    .  plaintiff,  as  they  were   against    JViUiams  and    Wifeo7i,  who, 

t?.  having  the  property  in  Ihc  good?,  had  the  legal  right  of 

Kymm.  arranging  with  the  defendants  the  terms  on  which  the  de- 
fendants should  conduct  the  business. 
[  586  ]  Lensy  Serjt.,  now  shewed  cause  against  this  nile.  He  con- 
tended the  defendants  were  not  entitled  to  deduct  freight, 
because  the  ship-owner  might  again  recover  the  freight  from 
the  plaintiff'.  Neither  were  they  entitled  to  the  ch.irges  of 
insurance;  for  the  plaintiff  had  liimself  insured  his  own  interest. 
They  had  no  right  to  commission;  for  he  urged  that  the 
defendants  had  wrongfully  sold  the  goods,  and  never  were 
agents  for  the  i)laintiff.  As  to  interest  on  the  advances,  the 
plaintiff  was  not  bound  by  the  course  of  dealing  that  fVilliams 
and  JFiUon  might  adopt,  and  it  was  not  an  allowance  that 
became  due  without  special  contract. 

Shepherdy  in  support  of  his  rule.     The  fallacy  is,  that  the 
plaintiff  argues  as  if  he  were  consignee,  which  he  is  not:  but 
Williams  and  Wilson  are.    They  have  the  legal  property  i 
the  Migars,  and  are  only  to  distribute  the  net  proceeds.  • 

GiBBs  C.  J.     You  need  not  trouble  vourself  fiirther.    Th 
question  is,  for  Avhom  did  the  defendant  sell  these  goods,  b^ 
ivhom  were  they  employed,  and  to  whom  are  they  accountabh 
for  the  proceeds  ?    They  were   employed   by    Williams  an» 
Wilson:  was  that  a  rightful  or  wrongful  employment?  For ' 
wrongful,  the  plaintiff  may  say,  I  disavow  this  sale:  I  come  ii 
and  claim  the  gross  proceeds  of  my  property.   But  Motion  h 
a  right  to  dispose  of  these  sugars,  and  had  not,  so  far 
appears,  divested  himself  of  the  right  of  dcrccting  how  th 
should  be  apj)licd.     He  writes  to  H'l/liams  and   JVilson  ai 
tells  them  the  net  pw(!(^eds  are  to  be  applied  to  the  plaint! 
U$e.     What  arc  the  net  proceeds?   The  consignees  were 
Insure:  the  cargv)  wa??  then  on  the  seas  :  that  entitles  them 
the  charges  of  insurance.    They  were  to  sell  the  goods:  t 
entitles  them  to  the  charge  of  commission.     As  to  the  inter — urest 
[  587  ]      ^f  ^'^^  sums  they  advanced  for  duties,  and  Aviilch  is  chanr     ^erf 
from  the  time  of  paying  them,  they  are  entitled  to  intei-^  ^est 
from  the  plaintiff,  in   like  manner  as   fVilUams  and   Wt^^^on 
would  have    charged   it    to   Morion.    The   only  remairt  wtig 
question  is  as  to  the  freight.    While  the  property  remained  ia 
the  hands  of  the  defendants,* so  much  as  it  produced  after  p»/- 
ment  of  the  freight  would  be  for  the  use  of  Mortoriy  subject  to 
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any  Beil  that  the  defendants  may  have  on  it.    That,  then,  can        ^S*^^::. 
be  nothing  but  what  remains  after  payment  of  freight;  and  „         "Ti^ 
the  net  proceeds  are  what  remains  after  the  freight,  insurance,  ^ 

commission,  and  interest  on  the  sums  paid  for  getting  the      Kymer. 

jfoods  ont  of  the  custom-house,   arc  paid :    the  defendants, 

therefore,  we  arc  of  opinion,  are  entitled  to  the  deduction 

Ifiey  claim. 

Rule  ab?:olute. 


LEycBSTER  and  Others  v.  Lockwood,  ^  j^ay  21. 


Tl 


IS  was  a  writ  of  error  brought  to  revci*se  a  judgment      Where  tiie 
of  the  Court  of  King's  Bench,  pronounced  for  the  De-  ^^itjcon- 
^ndant  in  an  action  of  covenant  for  non  pavment  of  an  Y^y®^  ^^  ^f 

1  1        J  1       1  1  .   /  11'  grantees  all 

auinuity,  upon  demurrer  to  the  4tli  pica,  which  stated  that  his  interest  in 
there  was  no  memorial  except  that  which  it  set  out,  and  which  ^rocccds^of 
the  Court  below  held  to  be  insufficient.   The  material  parts  of  10,000/.  vest- 
the  pleadings  beuig  ably  and  concisely  stated  in  S.  C.  I  Maule  (^ho  were    ' 
k  Selfv.  627.   it   is  unneccssai-y  to  repeat  them  here.     The  parties  to  the 

•'  '  grant)  and  co- 

defects  in  the  ♦  memorial  relied  on  by  the  defendant  in  error,  venanted  to 

were,  1st,  that  it  did  not  slate  that  the  defendant  and  Jcklcm  ^ei^  ^ut^JJJ^' 

were  trusteei  for  the  Plain  tills  and  their  deceased  partners,  or  not  convey,) 

the  grantees  of  the  annuity;  2diy,  that  by  the  indenture  set  the  grantor 

out  on  oyer,  it  appeared  that  the  residue  of  the  interest  of  the  ""t»*  default, 

and  alter  de- 

two  principal  suras  of  6000Z.  and  40(J0Z.  which  should  remain  fault  to  retain 
after  payment  and  deductions  of  certain  yearly  sums  in  the  *^  j^^'^t^and 
indenture  mentioned,  was  conveyed  to  the  piantifts  and  their  in  trust  to  pay 
partners  upon  the  trusts  therein  mentioned,  but  that  the  me-  himself  and  ^ 
Inorial  was  of  an  indenture,  whereby  the  whole  of  the  interest  the  memorial 
of  the  said  two  principal  sums  was  supposed  to  have  been  so  for  whom' the 
c:onveyed;  3dly,  that  the  memorial  stated  that  the  interest  of  irt"n!^7**^^*** 
the  principal  sums  of  6000/.  and  4000/.  was  conveyed  to  the  trustees ;  held 
plaintiffs  and  their  partners  upon  the  trusts  in  the  indenture  i^fa\aidetfect 
declared,  without  stating  what  the  trusts  were;  4tlily,  that  it  for  that  they 

^     .   .    1    •        1  .   t     '1         1         1    .      -/v  1    I     .     were  trustees 

was  not  stated  ui  tlic  memonal,  tliut  the  plaintiils  and  then*  for  the  grant- 
partners  were  trustees  for  the  grantor,  or  that  the  grantor  was  ^^^  a  th  ff 

[  *  588  J  was  not  suffi- 

cient to  state  that  the  interest  was  asbigned  bv  the  indenture  "  upon  tlic  trusts  thereby  de- 

entitled 
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^hlh  €;iititled  to  receive  the  interest  of  these  sums  jtill  de&uU  onde 
LtxcK&TfB  ^'^^^  payment  of  the  annuity,  and  the  residue  qfldbe. interest 
^    "ij.  after  the  annuity  paid.  ...»  ; . 

]U^T)^9QP.      This  was  argued  in  Hilary  terra  1814,  by 

Bowen  for  the  plaintiffs  in  error.  As  to  the  first  objediofl, 
he  contended,  that  it  was  not  necessary  to  state  in  the  memo- 
rial that  the  defendant  and  Adorn  were  trustee?,  because  it 
was  not  the  deed  memorialized  that  made  them  such,  but  the 
prior  deed  of  1788.  In  the  deed  memorialized  they  do  not 
convey  their  interest,  nor  any  legal  estate,  to  any  persons:  it 
continues  therefore  in  themselves,  for  performing  the  trusts  of 
the  deed  of  1788.  In  O'Callaghan  v.  Ingilby,  9  East,  135,  it 
was  decided  that  no  memorial  was  required  of  the  deed 
whereby  the  defendant,  conveyed  his  estates  to  Mcrlaad 
and  Hammersley  in  trust  to  raise  money  by  grants  of  an- 
nuities, although  Morland  and  Hammersley  were  conveyiog 
L  689  ]  parties  in  the  deed  creating  the  annuity.  Nor  were  the  defen- 
dant and  Aclom  in  &ct  trustees  for  the  plaintiffs.  The  power 
of  attoniey  given  by  Boynton  to  receive  in  his  name,  proves 
that  the  defendant  and  Aclom  still  continued  trustees  for 
Boyntorif  not  for  the  grantees  of  that  annuity.  Any  action  to 
be  sued  by  virtue  of  that  warrant  of  attorney,  must  be  sued 
in  Boynion*»  name,  Baynton  covenants  too,  not  to  release  to 
the  defendant,  and  when  he  assigns  all  his  interest,  the 
trustees  do  not  join  in  the  assignment.  The  deed  even  dis- 
affirms any  trtlst  in  them  for  the  plaintiffs,  for  they  covenant 
to  pay  as  Boynton  should  direct,  limit,  or  appoint,  which  may 
be  to  his  bankers,  or  to  any  one  else.  As  to  the  2d  objection, 
it  has  in  no  case  hitherto  been  held  necessarv  to  state  what 
the  interest  is,  or  the  extent  of  the  estate,  or  the  extent  of  the 
security,  upon  which  the  annuity  is  granted.  Bradford  v. 
Burlandf  14  Easty2A6j  Ist.and  4th  objections.  As  to  the  3d 
objection,  that  the  memorial  only  refers  to,  and  does  not  set 
out  what  were  the  trusts  declared  by  the  indenture.  Askew  v. 
Macrethj  2  'New  Rep.  214,  is  the  only  case  where  that  question 
has  come  before  a  court  of  appeal.  In  the  case  of  Denn  on 
the  demise  of  Dolman  v.  Dolman^  5  T.  iR.  641,  it  was  for  the 
first  time,  decided,  a  year  after  granting  the  annuity  now  in 
question,  that  the  trusts  must  be  set  out  in  the  memorial. 
Taylor  v.  Johnson,  8  Term  Rep.  184,  and  Desenfans  v.  O'Snth 
3  East  J  559,  have  indeed  decided  that  point;  but  as  they  were 
decided  on  motion,  and  as  their  authority  has  been  much 

shaken 
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^bUoen  by  tet<^i\t  cases  in  the  Court  of  Common  Pleas,-  ahtf  c£i      J^% 
^fehe  {^recedlent  used  in  the  present  case  was  settled  on  Wehflf  uJf^gg^gL 
of  a  public  company  upon  great  consideration,  the  Court;  wlH  i^. 

attribute  due  weight  to  the  cases  which  impugn  this  doctrine.    L<ftitmf6^. 
Jti  the  case  Of  Defaria  v.  Sturt^  ante  2,  223.     Man^ld  C.  J. 
vertiairks,  *^  Nor  does  the  act  say  that  the  tnists  shall  be  set 
out,  not  a  word  of  that :  the  act  only  requires  that  it  should      [690' J  • 
appear  for  whom  the  party  is  a  trustee."    And  Chambre  J. 
*here  say^,  that  "  in  Dolman  v.  Dolman  there  must  have  been 
some  inadvertance  of  the  Court  in  the  language  they  used, 
"wiot  adverting  to  the  words  of  the  act."    Some  cases  have 
;treated  the  question  as  if  the  trusts  were  a  part  of  the  consi- 
deration.   In  the  case  of  Horwood  v.  UnderhiU^  ante,  4,  346. 
Mofuffteld  C.J.  says,  "  Lord  Kenyon  speaks  of  the  consideration : 
the  consideration  is  merely  the  price  paid ;  and  Lord  Kenyon  ^ 
gays,  ^  the  object  of  the  legislature  was  to  hold  the  annuitant 
to  a  strict  description  in  the  memorial  of  the  consideration  of 
the  annuity  :  the  nature  of  the  several  instruments  by  which 
it  is  secured  must  be  accurately  set  forth.*    Now  the  statute 
says  no  such  thing."     It  is  however  unnecessary  to  combat  the 
decisions  of  the  Court  of  King's  Bench  on  this  subject,  for 
they  are  all  distinguishable  from  this  case,  in  the  circumstance, 
that  in  all  of  them  there  was  in  the  deed  a  conveyance  to  a 
trustee  distinct  from  the  grantee,  whereby  the  trustee  was  in 
all  those  cases  cloathed  with  a  trust  for  the  grantor  till  default 
In  payment:    but  here  the  grant  is  to  the  annuitant  only. 
Toldervy  v.  Allan,  5  T.  R.  480.    The  circumstance  of  the 
existence  of  trustees  implies  that  there  are  some  other  persons 
for  whom  they  were  tinistces.    If  there  is  a  surplus  of  interest, 
it  is  a  resulting  trust  for  the  grantor,  which,  it  was  admitted 
by  Ijord  W/enborough  C.  J.,  upon  the  argument  below,  needs 
not  to  be  memorialized.     The  two  last  points  are  so  closely 
interwoven,  that  it  is  difficult  to  separate  them,  and  it  was  on 
the  last  point  only  that  the  Court  below  held  the  memorial 
defective,  and  that  the  power  of  attorney  had  passed  an  interest 
\rhich  was  to  be  noticed.     In  (yCallaghan  v.  Ingleby  it  was 
decided  that  it  was  unnecessary  to  set  out  the  covenants. 

Coltman,  contr^.    The  answer  attempted  to  the  first  objec-      [  591  ] 

tion,  viz,  that  the  defendant  and  Adorn  are  not  trustees  for 

the  plaintiffs,  because  they  continued  trustees  for  Boynton,  is 

inconclusive,  for  they  might  be  trustees  for  both.     Neither  is 

the  inference  sound,  that  they  are  not  trustees^  because  they 

covenant 
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^^***       covenant.    Many  unnecessary  covenants  are  inserted  ex  majori 
cauteld:  if  they  are  made  trustees  by  the  preceding  parts  of 


1^.  the  deedj  their  subsequent  covenant  will  not  make  them  cease 

KwooD.  to  be  such.  The  parties  correct  the  omission  of  the  deed  of 
1788  by  inserting  in  the  annuity  deed  a  declaration  of  the 
trusts  of  the  surplus  of  the  interest  of  the  10,000i.  The  deed 
recites  that  Boynton  had  agreed  to  grant  the  annuity  with  the 
privity  and  knowledge  of  the  defendant  and  Acloroy  and 
Boynton  proceeds  to  assign  to  the  plaintilBfs  and  their  partners 
all  the  interest  of  the  lO^OOOZ.  in  trust  for  himself  until  default 
in  the  annuity^  and  afler  default^  in  trust  to  retain  the  arrears 
and  costs ;  and  after  default^  in  trust  to  pay  the  residue  to 
himself^  or  such  persons  as  he  may  appoint.  By  tliis  deedL 
therefore  the  defendant  and  Achm  were  constituted  trustees 
foi*  the  grantees.  It  is  said  he  might  appoint  the  money  to  be 
paid  to  his  bankers  or  any  other,  and  revoke  ioties  qiioiks.  Bat 
that  is  not  so  :  for  he  has  irrevocably  appointed  by  this  deed 
In  favour  of  the  grantees ;  and  the  defendant  and  Acloiriy  with 
whose  knowledge  it  is  done,  are  trustees  for  them.  An  answer 
is  attempted  to  the  2d  objection,  viz.  that  the  memorial  need 
not  shew  the  extent  of  the  estate  ;  but  if  it  does  affect  to  set 
it  out,  it  must  do  it  correctly.  Upon  the  3d  objection,  that  it 
is  not  sufficient  to  state  the  names  of  the  i)ersons  for  whom 
the  parties  are  trustees,  but  also  the  tnists  themselves,  it  has 
been  so  decided  by  Denn  ex  dem.  Dolman  v.  Dolman,  Cnmmm 
^  V.  Isaac,   8  T.  R,  183.     Taylor  v.  Johnsouy   Des  Enfaiis  v. 

O^Srien,  and  Askew  v.  Maa-eth :  but  indisputably  the  4th  ob- 
jection niust  prevail,  that  at  least  the  mime  of  cveiy  person 
L  ^^  J  for  whom  another  party  is  trustee,  must  be  set  out :  in  the 
last  case,  although  there  was  merely  a  resulting  trust  for  the 
grantor  until  default,  the  House  of  Lords  held  the  omisdon  to 
notice  it  was  fatal.  The  plaiutifis  and  their  partners  also  are 
ti*ustees  foi*  a  public  body,  the  IFcatminster  Life-  Insurance 
Office :  it  was  therefore  the  more  nccosary  that  any  trust 
which  they  had  for  another  party  should  be  expressed  and 
contradistinguished  from  this  in  the  memorial.  But  the  me- 
morial does  not  notice  the  express  trust  for  the  gi'antor  declared 
of  the  surplus.  It  is  supposed  that  because  no  legal  estate 
passed  to  or  from  these  tioistees,  it  therefore  is  not  a  ca^e 
ivithin  the  annuity  act.  But  in  Hood  v.  Barlton,  4  Bro.  Ch* 
Ca.  I2L  S.  C.  2  Fes,  jun.  29,  a  court  of  equity  regards  equi- 
table interests  under  the  annuity  act,  as  well  as  legal  interests. 

So 
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3b  will  the  Courts  of  law.    Bradford  v.  Burland.    Tlierc,  no       \^** 
egal  interest  passed  to  the  tiiistce  for  the  grantor,  yet  it  was    LkTCBSTii 
aeld  to  be  within  the  act.     It  cannot  be  doubted  that^  unless  t^. 

5>r  the  annuity  act,  a  bill  in  equity  would  lie  for  the  grantor   IiboKWOOD; 
against  the  defendant  and  Adorn, 

Bowen  in  reply.    The  defendant  and  Adorn  continued  trus- 
tees for  Boynton  only,  and  not  for  the  grantees,  until,  at  least, 
the  grantees    call    upon   them  for  payment  of  the  annuity. 
After  they  have  compelled  payment  from  Adorn  and  the  de- 
fendant,  perhaps    the   latter  may  become  trustees  for  the 
^antees.    The  argument  raised  upon  the  supposition  that  the 
grantees  have  a  trust  for  the  Westminster  lAk  Insurance  Office, 
fiuls,  for  the  plaintifls  artd  their  deceased  partners  were  all 
members  of  that  office,  and  are  themselves,  at  least,  jointly 
interested  in  the  annuity,  and  are  therefore  the  veiy  grantees^ 
and  not  trustees  for  others.    Admitting  that  if  they  are  made 
tmstees  by  a  prior  part  of  the  deed,  their  subsequent  covenant 
will  not  discharge  them,  yet  the  defendant  and  Adorn  are  not 
made  trustees  by  any  prior  part  of  the  deed,  they  are  intro-     [  69S  3 
dnced  only  for  the  purpose  of  covenanthig  to  pay  the  money. ' 
Their  former  interest  is  not  varied  by  any  act  of  theirs,  but 
they  still  continue  bound  by  the  deed  of  1/88  to  pay  over  tlie 
proceeds  to  Boynton  as  long  as  he  lives.    In  Johnson  v.  Thylar 
h  -was  not  ruled  that  a  resulting  tinist  for  the  grantor  needs  be 
stated,  but  only  that,  if  it  were  expressed,  it  ought  to  be  stated. 
iVith  respect  to  the  supposed  necessity  of  stating  the  extent  of 
the  estate  charged,  it  is  necessary  only  to  read  the  act,  to  see 
Qbat  the  argument  is  without  foundation. 

Cur.  adu,  vuU. 
On  this  day  Gibbs  C.  J.    delivered  the  judgment  of  the 
Court. 

Aft^r  recapitulating  tlic  pleadings,  he  thus  proceeded.    We 

WAl  are  of  ophiion  that  this  judgment  must  be  affirmed  on  the 

same  ground  on  which  the  Court  of  King's  Bench  proceeded, 

xiaincly,  that  the  memorial  is  defective,  and  has  not  pursued 

tlie  act,  nor  done  all  that  the  act  requires  to  be  done  therein. 

The  defendant  and  Adorn  were  originally  trustees  for  Boynton: 

after   this  deed   they  became  tnistees  for  the  plaintifls,  for 

securing  this  annuity.    The  memorial  states  thai  the  interest 

o(' Boynton  was  conveyed  for  securing  this  annuity:  it  states 

that  the  plaintifls  were  trustees  ft)r  the  society,  but  it  does 

iiot  state  for  whom  the  defendant  and  Adorn  were  trustees.  In 

that 
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^®^** .      that  particular  we  think   the  memorial  defective;   the  act 

V  requires  in  terms  that  the  memorial  should  state  for  whom 

V,  any  of  the  parties  are  trustees.    Tlie  defendant  and  Jclm 

XiOCjK^^ooD.  Yf^YQ  trustees  for  the  annuitants^  but  the  memorial  does  M 

state  for  whom  they  are  trustees,  or  any  purpose  for  which 

they  are  mtroduced  into  the  deed.    We  therefore  think  (be 

judgment  roust  be 

Affirmed, 


rsM] 


Ma»  21. 


CooK  V.  Grbbn. 


If  the  plaintiff  'W'ii  replevin,  the  Defendant  avowed  on   the  Plaintiff,  as 

in  replevin         I 

pleads  three  "■•  tenant  to  the  defendant,  at  18  guineas  per  ann.  rent,  and 
?WwhiS'  justified  distreining  for  20J.  10s.  6d.  residue  of  371. 1&.  for  two 
are  found  for  years  rent,  (the  residue  having  been  paid;  and  because  the 
ant,  and  one  goods  were  wrongfully,  fraudulently,  and  clandestinely  Tt- 
tiffwuf  tiie"  "^^^^^  ^^^^  ^^®  premises  demised,  with  intent  wrongfully  and 
general  costs,  unjustlv  to  defraud  the  defendant  of  his  rent,  and  were  put  in 
U  entifled  to  ^^^  P'^^e  in  which,  &c.,  he  avowed  taking  them  in  the  place 
dedoct  there-  in  which,  &c.    The  plaintiff  pleaded,  1st,  that  she  did  not  hold 

ont  the  costs     ,  ,/.o»„i,  i.. 

both  of  the  .  in  manner  and  form  ;  2dly,  that  there  was  nothing  m  arrear; 
trii^ifS^^  3dly,  that  the  goods  were  not  fraudulently  removed.  Be 
issoes  which  defendant  took  issue  on  these  pleas.  After  the  jury  had  been 
are^  oun  or  g^^,^  upon  the  trial  of  these  issues  at  the  Middlesex  sittings 
after  THnity  term  1813,  before  Mansfield  C.  J  the  cause  was 
referred ;  and  the  arbitrator  awarded,  that  the  plaintiff  did 
hold  the  premises  as  tenant  to  the  defendant,  that  202.  I0f.6d. 
rent  was  in  arrear  on  26  March  1813,  and  that  a  verdict  should 
be  entered  for  the  defendant  on  both  those  two  issues  5  but 
that  the  goods  were  not  fraudulently  removed,  and  that  a 
verdict  should  be  entered  for  the  plaintiff  with  Is.  damages 
and  40*.  costs  on  the  third  issue.  The  prothonotary  taxed  for 
the  plaintiff  her  costs  on  the  third  issue,  and  rejected  a  claim 
made  by  the  defendant,  to  have  the  costs  of  the  tivo  first 
issues,  and  of  the  trial,  allowed  him  out  of  the  general  costs  of 
the  verdict. 

Copley  Serjt.  moved  that  the  prothonotary  might  review  his 
taxation,  contending,  upon  the  authority  of  Brooke  v.  WiUettf 
2  H.  Bl  435^  and  Volhm  v.  Simpsony  2  Bos.  ^  PulL  368,  and 

«    Doddi 
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Dodd  V.  Jaddrel,  2  T.  U.  235,  that  the  defendant  was  entitled       Jhl'4. 
to  have  the  costs,  not  only  of  those  pleadings,  but  of  the  trial      "~     ~ 
rf  those  issues,  allowed  him  out  of  the  costs  of  the  general  ^ 

irerdict.  On  the  whole  record  the  plaintiff  is  entitled  to  1«.  Gr'bsn. 
damages  and  40^.  costs.  The  arbitrator  cannot  certify 
either  under  the  statute  of  4  Ann.  c.  16,  s,  5,  or  that  of 
22  &  23  Car.  2,  c.  9,  s.  136,  as  a  judge  of  assize  may.  The 
3nly  doubt  of  late  years  has  been,  whether  the  costs  of  the 
pleadings  only,  or  of  the  trial  also  shall  be  given. 

Best  Seijt.  shewed  cause  in  the  fii'st  instance  against  the 
rule.  He  relied  on  Postan  v.  Stanwayy  5  East,  261,  as  not  in 
principle  distinguishable  from  the  present  case.  And  urged 
that  it  greatly  shook  the  authority  of  the  decisions  that  have 
been  cited.  There  were  no  issues  here,  but  such  as  were 
accessary  for  the  purposes  of  justice,  and  reasonable  defence 
>f  the  plaintiff. 

The  Court  relieved  Copley  from  supporting  his  rule. 

This  turns  on  the  construction  of  two  different  statutes 
22  &  23  Car.  2.  c.  9,  s.  136,  and  4  Ann.  c.  16,  s.  5,  depending 
>n  which,  there  may  be  two  different  rules  of  taxing  costs  in 
replevin,  wherein  both  parties  are  actors;  but  suffice  it  to 
say,  this  point  of  practice  was  decided  in  Dodd  v.  Joddrel  in 
B,  i2.,  and  in  Folium  v.  Simpson^  where  Heath  J.  says,  the 
Stat,  of  Anne  being  a  remedial  statute,  ought  so  to  be  construed 
as  to  advance  the  remedy.  The  costs  intended  to  be  given, 
appear  to  me  to  be  all  those  costs  which  follow  the  un- 
necessary plea.  The  case  cited  for  the  defendant  differs  from 
this  in  a  circumstance  which  has  always  guided  the  officers  of 
the  Court.  We  do  not  agree  with  the  defendant,  that  these 
ire  the  issues,  which  a  cautious  man  ought  to  take,  in  order 
k>  support  his  cause :  if  the  defendant  disproved  either  of  the 
:hree,  he  had  a  good  cause  of  distress ;  there  was  no  reason  of  t  ^^  3 
jrudence  or  caution  which  called  on  the  plaintiff  to  aver  those 
ssues,  which  he  knew  to  be  false ;  no  reason  why  he  should 
lot  conte;it  himself  with  that  which  he  knew  to  be  true. 
The  rule  therefore  must  be  made 

Absolute. 
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1814. 


Jli«^2l.  Peters  v.  Anderson. 

A  person  who  fTIHE  PlaintiflF  served  the  Defendant  as  a  surgeon  at  Bance 
another  on        -"-    Island  for  three  years,  ending  on  the  23d  November  1808, 

two  8«3«r»l  under  an  indenture,  whereon  tlic  plaintiff  declared  in  co- 

accouots  may,  ^  '■ 

on  paying  him  venant  against  the  defendant  for  his  salary,  which  amounted 

ascri^'itto  ^226i.  I2s.i  but  during  the  same  period  he  had  received 

which  account  from  the  defendant's  agent  at  Bance  Island  in  money  and 

Jtadhis'  goods  (received  at  a  stipulated  price  as  money)  97^.  2s,  1(W., 

dScr*b^"x^  leaving  then  due  to  the  plaintiff  129Z.  9^.  2d.    After  three  years 

pressed,  the  plaintiff  agreed,  (not  under  seal,)  to  serve  the  defendant 

infem?^om  ^  surgeon  at  Bance  Island  at  the  increased  wages  of  1751. 

the  drcum-  a-year,  under  which  contract  he  served  three  years  and  one 

ttansaction.  quarter,  and  thereby  became  intitled  to  568/.   15*.  for  his 

But  if  the  ^a^es :  *but  he  received  during  that  time  from  the  defendant's 

payer  does  ^-  ° 

notpayspe-  agent,  in  money  and  goods,  147?.  7*- 4d.,  which,  if  deducted 

^l^oSnt,  ^^^  ^^^  ^^^  s""^^  lef^  d"^  ^  1^">^  42H.  7^.  8d.,  for  which  he 

the  receiver  had  brought  assumpsit.    Botli  causes  were  referred,  on  the 

wards  appro-  terms  that  the  costs  of  the  causes  should  abide  their  respective 

priate  the  events,  and  the  costs  of  the  reference  and  award  siiould  be  in 

payment  to  ^  /  aj 

the  discharge  the  discretion  of  the  arbitrator,  who  awarded  that  129L  9s,  2a. 

^elJJSuSto  "^^s  ^"^  *^  *^  plaintiff  in  the  first  action,  and  42U.  Js.  8d.  in 

that  he  the  last.    And  he  further  awarded,  that  if,  by  any  rule  of  laW, 

^iK?*if  he  the  147?.  7*-  4d.  ought  to  be  applied  in  discharge  of  the 

8oe  on  each  specialty  debt  which  accrued  due  on  the  23d  November  180B, 

account,  #««-  r  J  »  ,  »       i  ^ 

hu  that  he  as  the  defendant  liad  contended,  and  had  desired  to  take  tli^ 

diSf^^'Ls^"  opinion  of  the  Court  thereon,  then  the  plaintiff  would  not  be 

election,  and  entitled  to  recover  in  the  action  of  covenant,  but  there  would 

cannot,  by  a  then  be  due  to  him  in  the  action  of  assumpsit^  550/.  I6s,  lOd-j 

sobsequent  r  ^  cat  1 

noUce  of  set-  •-      ^V    ^ 

off,  elect  to  which  account  he  will  ai^cribc  the  payment. 

The  plaintiff  served  the  defendant  Uirce  years  under  a  covenant,  and  three  and  fi  qnart^l^ 


and  made  no  rest  in  it  at  the*  end  of  the  first  period.  The  plaintiff  brought  covenant  *<"■  ^j** 
balance  of  wages  for  the  first  period,  and  assumpsit  for  the  balance  of  wages  for  the  last  **  •*  - 
defendant  attempted  to  appropriate  by  set-off  to  the  discharge  of  the  covenant-debt  as  n'"*^**^ 
the  goods  and  money  as  would  cover  it :  but  held,  1st,  that  these  were  two  separate  debts,  ^'^r 
not  one  account :  2dly,  that  plaintiff  had  the  election  to  ascribe  to  the  second  debt,  for  ^**,*^ 
he  had  the  worse  security,  the  value  received  in  the  second  period,  and  might  theret^^'^ 
recover  in  both  actions. 
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and  to  enable  the  clefendunt  to  take  the  opinion  of  the  Court        I^l^ 
on  the  question^  he  stated  that  the  different  sums  claimed  by      p^    • 
the  defendant  as  set  off,  were  ])aid  on  account  generally,  and        -^^  ' 
not  applied  by  the  defendant  in  discharge  of  the  first  debt  AifDiqifOii;' 
alone,  nor  was  any  balance  struck  on  the  23d  November  1806^ 
in  the  account   current  kept  by  the  defendant's  agent  at 
Bance  Island ;  and  by  consent  he  annexed  to  his  award  a  copy 
jf  the  account. 

Copley  Serjt.  had  on  a  former  day  moved  to  enter  a  nonsuit 
in  the  action  of  covenant,  upon  the  terms  of  giving  the 
plaintiff  judgment  in  the  action  of  assumpsit  ^  for  550/.  16^.  lOcI. 
sind  for  the  costs  of  that  action  only,  on  the  ground  that  the 
lefendant  had  paid  the  plaintiff  more  in  the  whole  than  was 
iue  to  him  on  the  covenant,  and  that  as  the  plaintiff  did  not^ 
at  the  time  when  be  received  the  payments,  apply  them 
to  any  particular  account,  the  defendant  had  a  right  to  apply 
them  to  the  discharge  of  the  elder  debt.  Dawe  v.  Holdsworth^ 
Peake's  N.  P.  cases^  64,  Lord  Kenyon  C.  J.  there  held  that  as  [  598  ] 
JO  particular  directions  had  been  given  at  the  time  of  pay- 
nent  to  what  account  the  payment  should  be  applied,  he  must 
ipply  it  to  the  older  debt.  There  indeed  both  the  debts  were 
lue  on  simple  contracts.  In  Newmarch  v.  C7ai/,  14  East,  239,  ' 
;i^hcre  all  the  cases  are  collected  in.  a  note.  Lord  EUen- 
^ough  C.  J.  says  that  there  may  be  a  special  application  of 
%  payment  made,  arising  out  of  the  nature  of  the  transaction,  . 
though  not  expressed  at  the  time  by  the  party  making  it. 
The  account  between  these  parties  contained  items  em- 
bracing a  part  of  the  time  of  each  sen^iccj  for  instance, 
September  8th,  1810,  the  defendants  prove  a  credit  for  the 
plaintiff's  monthly  note,  paid  to  his  wife  from  1st  April  1808 
to  8th  September  1810,  91Z.  7^-  So,  on  the  debtor's  side. 
Wages  from  2d  February  1808  to  January  1809,  deducting 
three  guineas  per  month  to  the  plaintiff's  wife  up  to  April  1808, 
356/.  As.'y  these,  and  the  want  of  rests  in  the  account,  were 
evidence  that  the  i)laintiff  had  assented  that  all  the  credits 
should  be  applied  to  the  first  debt.  He  also  cited  2  Sir.  1194, 
Goddard  v.  Cox:  Meggot  assignee  of  Wilson  v.  Mills^ 
1  Lord  Raym.  28G,  where  Lord  Holt,  C.  J.  lays  down  the 
same  doctrine  as  I^rd  Kenyon,  but  he  rests  something  on  the 
fact  of  bankruptcy;  and  Ilammersly  v.  Knowlys,  J  Esp.  N,  P. 
Sas.  666.  ace.  Another  objection  was,  that  before  the  plain- 
iff  had  made  any  appropriation  of  the  several  payments,  the 

defendant 
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.^^?f*. ,      defendant  had  si)ecificany  appropriated  them  by  giving  notice 
p.    -  of  set  oflF  to  the  whole  amount  in  the  action  of  corenant^  and 

I,;  ,  had  thereby  acquired  a  right  to  apply  the  goods  and  pay- 
Anobkson.  ments  in  discharge  of  that  action  only.  It  was  not  equitable 
that  the  plaintiff  should  increase  costs  against  the  de- 
fendant by  keeping  on  foot  two  causes  of  action,  when  be 
might  have  done  away  one  action  by  applying  these  payments 
thereto. 

[  599  ]  Gibbs  C.  J.  enquired  whether  the  counsel  for  the  Defendant 

had  found  any  case  wherein  a  part  of  the  debt  had  accrued  on 
a  deed,  and  part  on  a  simple  contract.  It  might  in  miiny 
cases  be  important  to  the  creditor  to  retain  his  lien  and 
remedy  on  the  deed,  to  as  great  an  extent  as  possible :  for  ia 
case  of  the  decease  of  the  debtor,  the  plaiutifT  has  a  reoiedy 
against  the  heirs  for  the  debt  due  on'^ie  deed.  The  Court 
inclined  to  think  that  the  set  off  nlust  be  confined  to  the  sums 
paid  in  the  three  first  yeai's,  and  the  goods  delivered,  only; 
for  the  sums  paid  afterwards  on  die  general  account  current, 
being  at  least  equally  applicable  to  both  debts,  would  not 
avail  the  defendant  by  way  of  set  off  in  the  first  action. 
Another  point  was,  how  could  the  Court  in  this  case  order  a 
nonsuit  to  be  entered  in  the  first  action  ?  The  form  of  the 
motion  should  be  to  set  aside  the  award,  for  which  tbey 
granted  a  rule  nisL 

Best  and  Faughan  Scrjts.  now  shewed  cause  against  tbfa 
rule.  The  general  principle  is,  that  he  who  pays,  may  at  the 
time  of  payment  apply  the  paymeht  to  what  account  he 
pleases,  but  if  he  does  not  apply  it  to  any  specific  account, 
the  person  receiving  it  may  «ipply  it  to  what  account  he 
pleases.  As  to  that  which  is  said  by  Holt  C.  J.  in  Meggot 
V.  MiUs,  3rd  r^^.,  viz,  that  *•  if  ^.  being  a  trader,  becomes 
indebted  to  B.  in  lODt.  and  then  he  quits  his  trade,  and 
afterwards  becomes  indebted  to  B.  in  lOOJ.  more,  and 
afterwards  A.  pays  to  B.  100/.  not  exj)ressing  upon  what 
account;  since  so  much  in  quantity  is  paid  to  B.  as  was  due 
to  him  from  A.,  when  A,  was  capable  of  being  a  banknipt,  it 
would  be  too  rigorous,  to  admit  B.  to  sue  a  commission  of 
banki-upt  for  the  old  debt  of  100/.;"  it  is  first  to  be  ob- 
8er\'ed,  that  he  adds,  that  "  as  to  this,  he  would  not  give  an 

[  600  ]      absolute  opinion."     Secondly,  there  may  be  cases  where  th© 

circumstances  indicate  an  election  in  the  party  paying;  and 

infatorem  of  trade,  Lord  Holt  intendtd  that  the  debtor  ineaa^ 

to 
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9  •ppropqi^  tbe  pi^yinent  to  the  first  account,  and  not  to 
save  himself  liable  to  the  rigour  of  a  commission  of  bankrupt, 
rhen  he  could  avoid  iu  Thi^  was  a  circumstance  which,  in 
is  judgment,  affi>rded  evidence  of  an  intent  to  appropriate. 
%  that  cas^  too,  interest  was  payable  on  the  specialty,  and 
le  Court  would  not  presume  that  the  payee  paid  money 
nappropri^tpd  find  applicable  by  the  receiver  to  a  simple 
ontract  debt,  while  he  left  a  bond  debt  bearing  interest*  So, 
»  JBammerileg  v.  Knowlys  Lord  Kenyon  qualifier  his  assertion 
iBl;  the  p^yer  may  retain  after  the  time  of  payment  the 
lectioo  ho'Vfr  to  apply  it,  by  saying  '^  if  it  be  in  pursuance  of  a 
ir^gooe  transaction ;''  but  he  admits  the  general  n|le,  that 
a  the  payer's  de&ult  to  elect,  tbe  election  devolves  on  the 
layee.  But  these  cases^  as  well  as  Dawe  v.  Holdsworthy  are 
aceeptioP9  to  the  gendmi  rule.  There  are  no  circumstances 
9  (jE^ce  this  case  out  of  the  general  rule,  and  it  is  for  the 
teipiiff 'a  advantage  to  cling  to  the  higher  security  which  the 
xnrenfmt  gives  him.  The  arbitrator  has  here  expressly  found 
he  &ct  that  the  payer  had  not  applied  the  money  to  any  par- 
uBoiai  account.  In  Newmarch  v.  Clay  the  circumstances 
lenoted  a  specific  appropriation.  In  Goddard  v.  Cox  the 
[!!(Oiurt  held  that  the  person  receiving  had  the  right  to  apply 
ihe  oioney  received  to  which  demand  he  would,  except  where 
;he  debt  was  payable  out  of  a  different  fiind. 

Copley t  in  support  of  his  rule,  did  not  dispute  the  general 
poijljon,  that  where  the  payer  does  not  appropriate  the  pay- 
nml^  quicquid  recij^tury  redpUur  ad  modum  redpientis:  but 
keCB  the  nature  of  the  transactions  afiEorded  a  strong  inference 
h0t  Uie  defendant  made  the  several  payments  and  deliveries 
n  Mj^sftction  of  the  first  debt.  This  was  precisely  the  case 
i  Dauve  y.  ffoldsworih.  Nothing  there  depended  on  its  being 
qvestiw  of  bfinkruptcy.  That  too  was  a  case  where  one  of 
tie  demands  a^rose  on  a  specialty,  a  bond  (a),  and  the  other 

on 


(a)  Qt6^  C.  J.  on  the  following 
ay  referred  to  the  case  of  Dawt 
»  MaUUmorth,  and  after  reading 
;,  4>bterved  that  the  bond  was  not 
j^ma  in  evidence;  therefore  it 
lipeared  .that  the  bond  had  been 
sduded  from  the  view  of  the 
Fudge^  before  the  debt  which  was 

# 


contracted  after  the  debtor  ceased 
to  trade,  was  presented  to  the 
Court:  it  stood  thus;  A  man 
deals  for  Bve  years  as  a  trader^ 
then  leaves  off  trading,  then  goes 
on  dealing  £>r  five  years  more; 
and  the  Court  mean  to  say  this : 
It  cannot  be  considered  that  the 
Q  q  debtor 
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on  a  simple  contract.    The  general  rule  applies  as  much  10  * 
debt  due  on  specialty  and  simple  contract  conjointly,  as  on 
either  alone:  the  question  depends  on  the  right  of  the  receiver 
to  electa  not  on  the  fact  what  is  most  beneficial  to  him.    In 
this  case  there  is  but  one  blended  account,  though  it  consists  ^ 
of  several  items,  and  several  of  them  apply  to  both  services-i^ 
The  rule  was  well  applied  in  Meggot  v.  MtZk,  but  that  au — 
thority  is  adverse  to  the  plaintiff. 

Per  Curiam.    We  think  the  arbitrator  has  talcen  a  corrcc^ 
view  of  the  law  of  this  case,  and  that  the  plaintiff  was 
liberty  to   apply  the  money  he  received  to  which    of 
accounts  he  pleased,  and  therefore  might  appropriate  it 
his  latter  account,  for  which  he  had  the  worse  security, 
might  leave  the  first  account  open,  /fhe  person  who  pi^^tr, 
money,  may,  when  he  pays  it,  apply  the  payment  to  wh^  ^^^ 
account  he  pleases:  but  if  he  does  not  at  the  time  of  p^^tr. 
ment  apply  it  to  any  specific  account,  the  receiver  may  aj^p/y 
it  to  which  account  he  pleases.    This  is  admitted  to  be  the 
general  law.    It  is  further  admitted,  if  there  were  a  debt  doe 
on  bond,  and  another  for  goods  sold,  the  person  reoA^ing 
an  unappropriated  payment,  might  apply  it  to  which  accoont 
he  would;  but  it   is  said  that  here  was  only  one  runniiig 
account,  wages  on  the  one  side,  and  different  articles  on  the 
other,  and  making  but  one  account ;  and  that  it  is  like  the 
two  cases  cited,  oiMeggot  v.  Mills ^  and  Dawe  v.  Holdswcrtk, 
Looking  at  them,  you  will  see,  it  is  only  the  circumstance 
of  the  payer  being  a  trader,  and  the  consideration  of  bank- 
ruptcy, which  made  it  a  question  there.     In  Meggot  v.  MHIt, 
however,  the  debts  were  both  for  goods,  both  arose  on  the 
same  account,  and  it  was  wholly  immaterial  to  which  end  rf 
the  account  the  payment  might  be  applied :  and  Lord  H^ 
thought  it  should  be  inferred  that  the  payer  intended  it  to 
be  so  applied,  as  to  avoid  what  was  then  thought  the  crinii 
nality  of  a  bankruptcy.    The  Court  would  presume  the  defer 
dant  did  not  mean  to  commit  an  offence.     So  in  Dcnoe 


debtor  meant  to  leave  this  debt  goes  exactly  so  far^  and  no 

outstandings  which  subjects  him  ther  than  the  case  in  Lord 

to    such     severe     consequences,  mond:    it   must   be   taken 

when  he  had  done  that  which,  if  there  were  no  bond,  for  noo 

he  were  so  inclined,  was  a  dis-  proveci. 
charge  of  it.   The  case,  therefore. 
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^Wngwcrtk,  if  the  first  debt,  incurred  while  he  was  a  tnider;i       ^^14. 
as  paid  off,  there  was  no  petitioning  creditor's  debt:  if  it      Jjj       ' 
as  not  paid,  there  was  a  good  petitioning  creditor's  debt.    I  •^; 

nsider  thk  case  as  standing  on  the  autliority  of  the  case  in    Anderson. 
>jpd  JRaymondy  and  that  the  Court  meant  to  say,  that  it  would 

too  hard,  that  a  man  having  made  a  payment  sufficient  to 
empt  him  from  the  operation  of  the  bankrupt  laws,  should 
t.  have  the  benefit  of  paying  off  that  part  of  his  debt,  which 
bjected  him  to  those  laws.  Lord  Kenyan  and  Lord  Holt 
tut  both  on  this  ground :  it  is  an  exception,  and  founded  on 
2  circumstance  of  bankruptcy.  The  counsel  for  the  defen- 
nt  has  great  difficulty  in  establishing  that  in  the  present 
3e  there  are  not  two  debts,  the  one  by  covenant,  the  other 

a  simple  contract.    It  is  impossible  to  say  that  because 
By  accrued  for  only  one  species  of  scr\^ice,  they  were  not 
before  two  distinct  debts  \  a  debt  arising  on  a  deed,  and  a      [  <S03  ] 
be  .on  simple  contract,   are  very  different  in  their  con- 
{uences.     We  cannot  say  that  because  the  parties  go  on 
nring  in  the  same  manner,  the  salary  due  is  therefore  one 
bt^  any  more  than  if  a  man  lent  LOO/,  on  bond,  and  lent 
(»ther  .100/.  on  a  promissory  note.    The  debts  are  therefore 
dnct;  and  if  so,  there  is  nothing  to  impeach  the  validity  of 
t  application    of  the  general  rule,   that  payments   made 
thout  specific  appropriations  may  be  applied  by  the  person 
;eiving  the  money  to  such  debt  as  he  pleases.     We  agree 
it  the  payer  might  have  paid  the  money  to  the  credit  of  a 
ticular  debt  if  he  would :  we  agree  that  there  are  cases 
ere  the  circumstances  shew  that  the  money  was  paid  in 
ilication  to  a  particular  debt,  but  they  do  not  exist  here; 

therefore  think  that  the  arbitrator  has  judged  rightly  in 

view  he  has  taken  of  the  law  of  the  case,  and  that  the 

I  must  be 

Discharged. 
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JIfay  21. ' 

If  money  be 
paid  to  a 
•take4M>lder, 
imder  a  rule 
of  Court  J  to 
•bide  the 
event  of  a 
trial  in  an  ac- 
tion of  tort, 
andbefbrethe 
trial,  the  init 
abates  by  the 
defeodant^a 
death,  ^e 
vXaWw;  not 
tavins  ob« 
tainedany 
previooB  ver- 
dict, la  not 
entitled  to 
receive  the 
money. 

C/604] 


Dbwbll  v.  Moxok. 


V;  .', 


.       •  •  I    •,! 


IN  1808  the  Plaintiff  brought  ah  action  in  tort,  with  a 
count  in  trover  against  the  Defendant,  the  owner  of  a 
vessel,  and  Biggin^  the  master,  to  recover  damages  for  their 
not  delivering,  free  of  freight,  a  cargo  of  deals,  which,  it  was 
contended,  the  master  had  taken  on  board  at  CarlihatMn  on 
those  terms.    After  a  nonsuit,  with  a  rule  to  set  tt  al^dlellid 
cause  shewn,  ante  I.  391.,  the  Court  being  of  opinion  ttiat 
there  was  no  purpose  in  making  Biggih  a  defendant, Initio 
prevent  the  defendant  Moaon  from  having  the  benefit^  bn 
testimony,  ordered  Biggin^s  name  to  be  atnick  \Out  of  the 
record,  and  made  the  rule  absolute  for  *a  new  tritd^^poa  Ike 
terms  of  *the  defendant  Afoxon  paying  to  certain  bankers:  nn4er 
a  rule  of  Court,  1345/;  the  whole  price  of  Aie  deals^  40  abide 
the  decision  of  the  question  whether  be  w6re  entkled  to  retvn 
thereout  for  the  freight  of  the  deals,  the  sum  of  7391.  "Ob,  4L 
This  was  done,  and  the  cause  was  again  entered  for  trild,  Inrt 
Biggin  the  master  being  then  a  prisoner  m  Fhmeey  Ifae  trial 
had  been  postponed,  and,  for  the  same  reason,  the  cause  had 
ever  since  stood  as  a  remanet  in  the  paper  of  Chdldhali.    The 
witness  being  now  returned  to  this  country,  the  plaintiff  gave 
notice  of  trial,  but  the  defendant's  attorney  refused  to  try  the 
cause,  upon  the  ground  that  the  defendant  Maxon  was  since 
dead,  and  that  the  action  had  abated.     Shepherd  Sdicitor- 
General  now  moved  that  the  sum  of  733/.  0$.  4d.  the  anKmoi 
of  the  freight,  might  be  paid  over  to  the  plaintiff,  upon  the 
ground  that  his  right  to  it  had  only  been  suspend^  by  the 
rule  of  the  Court,  and  that  the  defendant's  death  was  a  suffi- 
cient reason  why  he  should  now  receive  it. 

Per  Cktriam,  The  plaintiff  has  lost  his  defendant  in  an 
action  of  tort.  If  an  action  can  be  maintained  against  the 
defendant's  executors  for  this  money,  the  plaintiff  may  apply 
to  the  Court  to  permit  this  sum  to  abide  the  event  of  sucnan 
action  to  be  brought.  But  we  are  asked  to  make  a  mle,hy 
which  we  are  to  put  this  money  into  the  plaintiff's  bands,  and 
to  determine,  widiout  hearing  the  cause,  that  tl^e  defendant 
can  have  no  possible  lien  on  the  freight,  although  the  plaintiff 

has 
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lias  ne^ir  yet  t«o6vei>ed  a  vefdlet    We  are  ^  ft  km  to  cofi-       i^. 

ceive  by  ^htX  authority  the  Coim  cati  give  the  plaintiff  thb  ■" 

moiley;  he  hto  fteV^  yet  estaUished  any  title  to  it^  and  has       *]^7^ 

lost  the  object  of  his  suit.    GonflMer  ftmfaer  what  coutw  to  Momm. 
pursue.  ^ 

Rule  refiiaed. . 

a  .  ■ 

«9HEacBKSBtsanmfisBBaiasa»' 

JDEST  Seijt.   had  obtidned  a  rule  nUi  to  set  aside  for  irre-  ^JfJjJ^ 

gularity  a  writ  of  fieri  facias  out  of  this  Court,  which  ih>m  tBItf 
required  the  sheriff  to-lwre  tfae-noMjr  ^  before  us/'  instead  of  ^^il^lnc^e* 
**  before  ourjuitices  at  fFestminster."  iheimtore- 

Marshall  Seijt.,  who  shewed  cause,  prayed  that  the  Court  ney  in  Ir.  Ji, 
.  would  amend  the  writ,  on  the  iace  whereof  it  was  i^ecited  that  ^i^  ^^ 
the  plaintiff  had  recovered  '^  before  our  Justices  at  West- 
mnstery^  so  that  there  was  sufficient  to  amend  by. 

The  ijoufij  on  the  anthori^  oiJilamaa  v.  Netuton,  2  Sof<4r 
t^uJl.  336.  and  with  the  consent  of  the  defendant,  permitted 
tite  writ  to  be  aoieBded  on  payment  of  the  coats  of  this  rule 
i^nd  of  the  amendment. 


Dblanoy  v.  Robson.  ^    ^„ 

Jl^EST  Seij t.  having  obtained  a  rule  niri  to  diang^  Uie  venue     it  ig  ao  rti- 
from  London  to  Durham.  voo  Maimt 

Shepherd  Solicitor-General,   shewed    for  cause,  that  the  Veno^  thmt, 
«ction  was  brought  for  damages  for  running  down  a  sliip,  and  tf  chamged, 
that  in  the  county  of  Durham  were  numerous  societies  of  ukehr  to  be' 
persons,  who  insured  each  bther^s  vessels,  ndt  only  against  sea  ^fiJj^. 
risks,  but  also  against  all  sums  which  the  owners  might  be  edJn  the 
obliged  to  pay  for  ^damages  done  by  their  vessels :  and  that  the  ^^y  m 
Defendant's  ship  was  insured  by  them,  and  the  Plaintiff  could  likclfto  lisf« 
scarcely  have  there  a  jury,  which  would  not  be  interested  to  interestonone 
prevent  bU  recovering.  qatttojL 

[  •eOo  J  on  the  other. 

Whether  an  imnrance  against  damages  that  a  ahip-owner  nay  be  liable  to  pay  In  cooseqaence 
oC  liU  #hi^  nuuuog  down  another,  be  sot  illegal,  guare. 

Best 
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Delanoy 


•      I  ■ 


1 1      . 


■  I    . :  ■ 


Best  supported  his  rule^  on  the  ground  that  this  was  not  an 
insurable  risk,  therefore  the  jury  could  have  no  interest. 

Per  Curiam.  •  It  would  b^  an  illegal  insurance  to  insure 
against  what  might  be  the  consequences  of  the  wrongful,actg^ 
of  the  assured.  But  the  peculiar  character  of  these  perso^ 
answers  the  plaintiff's  objection.  They  are  assureds  as  well 
as  assurers^  and  are  as  much  interested  to  extend  the  principle 
of  loss,  as  to  restrain  it.  Here  is  not  enough  of  interest  in 
this  case,  to  prevent  our  sending  it  to  the  venue  to  which  the 
defendant  is  entitled  otherwise  to  remove  it. 

Rule  absolute. 


r 


Mm^23. 


Upon  setdng 
aside  a  regu- 
lar attach- 
ment on  pay- 
ment of  costSy 
the  question 
whether  or 
notthe  attach- 
ment shall 
stand  as  a 
security  de- 
pending upon 
the  fact  whe- 
ther a  iaiH 
has  been  lost, 
it  is  for  the 
plaintiff,  who 
seeks  to  qua- 
lify the  rule, 
to  3hew  hy  his 
affidavit  the 
necessary 
facts,  such  aa 
the  date  of 
the  deliveiy 
of  declara- 
tion, which 
may  entitle 
him  so  to  do. 


The  King  against  the  Sheriff  of  Surrey  in 
Stonb  v.  Wbttbnhall. 


DEST  Seijt.  had  obtained  a  rule  nisi  to  set  aside  an  attach- 
ment against  the  sheriff  on  payment  of  costs. 
Vaughan  Seijt.  opposed  the  rule^  unless  on  the  terms  that 
the  attachment  should  stand  as  a  seouritv. 

m 

Whether  he  was  entitled  to  this  qualification  of  the  nile^ 
depended  on  the  question^  whether  the  Plaintiff  had  *  lost  a 
trial ;  but  this  fact  did  not  appear^  because  it  was  not  shewn 
on  the  affidavits  on  either  side,  on  what  day  the  declaratioo 
was  delivered.  . 

Per  Curiam.  On  the  facts  stated  on  behalf  of  the  sheriff,  be 
is  entitled  to  what  he  asks,  on  the  terms  he  offers.  It  is  in- 
cumbent on  the  plaintiff  to  shew  that  the  declaration  was  so 
soon  delivered,  that  a  trial  could  have  bfeen  had  within  the 
term ;  and  that  not  being  done,  the  rule  to  set  aside  the 
attachment  upon  payment  of  costs  must  be 

[  •eor  ]  Absolute. 


T 
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Rbdman  v.  Woodman.  ^    23. 

HE  Plaintiff  had  declared  on  a  policy  of  insurance^  with     if  in  an 
the  usual  money  counts.    The  Defendant  paid  the  pre-  J^^i^^^wch 
miums  into  Court  on  the  count  for  money  had  and  received,  itootindaded 
The  Plaintiff  having  been  nonsuited  on  the  special  counts  in  udationroie, 
another  cause  on  the  same  ship  and  policy,   (v.  Lowdon,  tiicdrfendant 
ante,  462,)  took  the  money  out  of  court  in  this  cause ;  and  the  miom  into 
prothonotary  had  taxed  him  his  fiill  costs  on  all  the  counts,  f^^ififf^akes 
There  had  been  no  consolidation  rule.     Vaughan  Sent,  now  it  oat,  though 

,    _         ,  .  .        ,  •  the  plaintiff 

moved  that  the  prothonotary  might  review  his  taxation^  con-  hadiuied  in 
tending^  that  since  it  appeared  by  the  event  of  the  cause  tried,  ^«  *Ef^  ^ 
that  the  plaintiff  must  have  failed  on  the  special  coimts  in  this  uier  action  on 
cause^  the  costs  of  those  counts  ought  not  to  be  allowed  him.      SiVMSky  ^ 

Per  Curiam.      The    practice   is  against  this   application,  he  cannot 
Unless  there  be  a  consolidation  rule,  neither  the  plaintiff  nor  restricted 
his  adversary  can  be  prejudiced  or  benefited  by  what  has  ^"^^^^Jj* 
taken  place  in  another  cause.    In  many  cases  a  *  plaintiff  may  counts  midie 
recover  what  he  seeks  to  recover,  either  under  a  special  JJ[Jjjf^ 
count,  or  the  count  for  money  had  and  received ;  and  it  may     ^  *Qna  \ 
be  so  doubtful  whether  he  can  recover  for  money  had  and 
received,  that  he  would  not  be  safe  in  omitting  special  counts : 
and  when  money  is  paid  into  court  on  a  count  for  money  had 
and  received,  the  plaintiff  may  take  it  out,  though  he  may 
think  he  could  also  have  recovered  under  a  special  count. 
The  defendant  is  not  without  remedy,  if  the  special  counts 
Tvere  unnecessary,  for  he  may  apply  to  refer  the  declaration  to 
the  prothonotary  for  impertinence,  and  then  the  prothonotary^ 
on  a  statement  of  the  facts,  will  see  whether  the  counts  are 
unnecessary.  j^^j^  ^^^^^^ 


PROMOTION. 

IN  this  term  John  Vaughariy  Esquire,  Serjeant  at  Law,  was 
appointed  Solicitor-General  to  Her  Majesty. 
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In  the  Fifty.fourth  Year  of  the  Reign  of  GsOrgb  III, 


CTBois  and  Others,  Assignees  of  Schroxdbr^  v.  Ludert.         June  13. 

IHIS  was  an  action  for  not  accounting  for  goods  delivered  if  a  Plaintiff 
to  the  defendant  to  be  sold  on  commission,  and  sold  by  j"^*^  *  Dtfeu- 

rni      J  /•      1  dant,  witi) 

•     The  defendant  pleaded  in  abatement,  that  the  promises  whom  aiono  le 
jed  were  jointly  made  by  the  defendant  and  R.  Groning  ^oSt^^^^^^^^^ 
I  alive),  and  thereon  issue  was  joined.    The  facts  which  »>"t  who  in 
tared  on  the  trial  of  the  cause  at  the  sittings  after  Easter  dormant 
1  1814,  before  Gibbs  C.  J.  were,  that  certain  business  was  P^'l^"*r>  ^® 

,'  '  '  Defendant 

led  on  at  Heligoland,  ostensibly  by  Luderty  and  certain  may  plead  in 
T  bysiness  was  done  ostensibly  by  Groning,  in  this  coun-  that  hTs^part- 
Schroeder  had  jsince  the  transaction  with  the  defendant  ncr  ought  to 
>i|ie  ^  indebted  to  Groning  upon  transactions  which  had  order  to  am- 
tn  place  here,  and  Ludert  was  indebted  to  Schroeder  upon  P^'  *  "®.^  ^^'^ 

*  '  *^        tioii  against 

WOp  in  wtocb  ttiey  may  set  off  a  debt  contracted  by  the  Plaintiff,  as  the  I'laintiff  b( - 
d,  to  the  other  partner  alone,  but  in  which  both  partners  are,  in  truth,  e(|ually  intc- 
d.      .  *^  '  *^  [  ♦610  3 

oL.  V,  U  u  the 
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the  transactions  which  had  taken  place  at  Heligoland.  LMkrt, 
however^  was  secretly  a  partner  with  Oronu^  in  all  transac- 
tions carried  on  here,  and  Grwnng  was  in  like  manner  secretif 
a  partner  in  all  business  done  at  HeligolandL  And  die  object  of 
this  plea  was  to  enable  the  defendant  to  avail  himself  of  the  ddit 
due  to  Granny,  as  a  set-off.  Gibb$  C.  J.  thought  that  the  de- 
fendant must  be  permitted  to  avail  himself  of  his  plea  in  abtte- 
ment  of  the  secret  partnership,  if  the  defendant  did  not  Aereby 
gain  any  unfair  advantage ;  and  he  thought  that  it  was  not  an 
unfair  advantage  to  set  off  the  debts  due  fh>m  all  the  memben 
of  one  secret  partnership  against  the  debts  due  to  all  the  mem- 
bers of  the  other  secret  partnership^  but  he  reserved  the 
point,  subject  whereto  the  jury,  under  hb  direction,  found  a 
verdict  for  the  defendant. 

Lens  Seijt.  in  this  term  moved  for  a  rule  nut  to  set  aside 
the  verdict  and  have  a  new  trial.    He  urged  that  the  que^doo 
whether  the  cause  of  action  were  a    transaction  between 
Schroeder  and  the  two  partners  jointly,  or  Schroeder  and  one 
of  them  separately,  depended  on  the  &ct,  what  it  was  at  tbe 
moment  of  making  the  contract,  not  upon  any  thing  that  had 
been  since  done.    Tliere  was  no  option  given  to  the  pbintiffto 
say  which  it  should  be;  but  even  if  the  plaintiff  had  an  optkM, 
at  all  events  it  was  not  reciprocal ;  and  a  dormant  partner 
cannot  set  up  his  secret  interest   to    defeat  the  claims  of 
strangers,  though  the  stranger  might  charge  both  partnos  if 
he  could  find  them  out:  but  even  if  a  secret  partner  had  been 
Jcnown,  there  must  have  been  an  understanding  at  the  time 
that  the  contract  was  with  him,  as  well  as  with  the  other, 
else  it  is  not  a  joint  contract.    In  this  case  there  was  no  cod- 
tract  at  the  time  between  Schroeder  and  the  two:  it  was » 
private  and  positive  contract  made  with  an  individual,  and  ig 
therefore  distinguishable  from  the  ordinary  case  of  an  action 
against  a  carrier  or  coach-master,  who  pleads  that  there  ait 
other  partners  who  are  not.  joined. 

GiBBS  C.  J.  I  think  thb  is  put  on  the  tme  groimd,  tis* 
whether  if  a  man  enters  into  a  contract  with  one  persoBi  no^ 
knowing  that  he  has  any  partner,  and  makes  his  oontraet  iriA 
that  person  alone,  it  is  competent  for  that  party,  being  nwd, 
to  plead  in  abatement  that  he  has  other  partners  who  are  not 
joined ;  and  we  are  of  opinion,  that  unless  it  be  shewn  M 
the  interest  of  the  plaintiff  is  thereby  materially  altered,  sock 

a  plea  may  be  pleaded :  and  in  experience  we  know  it  daflf 

t 
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s  it>  pleaded )  and  we  think,  that  when  the  only  effect  is  to 
ompeS  the  plaintiff  to  bring  a  new  action,  and  that  it  is  no 
urdier  prejudicial  to  him  than  as  it  may  be  so  considered 
rith  respect  to  costs,  that  is  not  such  an  alteration  of  the  in- 
erest  of  the  parties,  as  to  excfaide  the  fdea ;  and  that  it  is  no 
tijarf  to  the  plaintiff,  to  compel  him  to  bring  such  new  ac- 
ion  ;  and  we  think  that  the  effect  which  would  be  produced 
f  a  new  action  in  Ais  case,  namely,  that  of  letting  in  the  set- 
f  of  the  debt  contracted  with  Gromng  personally,  is  not  any 
ich  liyury,  that  by  reason  thereof  we  oug^t  to  relieve  the 
laintiflf  from  the  necessity  of  bringing  such  sew  action. 

Rule  refused. 


1814. 
Dubois 

LUDBBT. 


RULE  OF  PRACTICE. 

rIE  Court  on  this  day  again  promulgated  their  rule,  that 
no  motions  for  a  new  trial  would  be  entertained,  unless 
ro  entire  days'  previous  notice  were  given  to  the  ♦judge  who 
ied  the  cause,  in  order  that  his  notes  might  be  in  Court  at 
le  time  of  the  motion  being  made ;  and  they  declared  their 
slermination  rigidly  to  adhere  to  this  rul«  in  future. 


•/irfiel4. 

No  motion  for 
anew  trial  will 
be  heard,  nn- 
less  two  whole 
clays'  previous 
notice  has  « 
been  ffiven  to 
the  judge  who  • 
tried   the 
cause.         / 

[  *612  ] 


PiNDBR  V.  WiLKS,  BuSH,  and  WlLKS. 


June  14. 


PUS  was  an  action  of  assumpHt  by  the  master  of  a  vessel  An  implied  as- 
for  the  freight  of  goods  which  he  had  delivered  upon  ?*?^'  ^^^ 

*         freight  upon 

quest,  without  receiving  the  freight.    The  three  Defendants  the  deUven^  of 
ere  partners  in  trade,  who  not  wishing  it  to  be  known  that  ^^t^recdWi^ 
key  were  concerned  in  this  clurgo,  employed  Pargont  to  cover  tiie  freight, 
with  his  name ;  and  the  bill  of  lading  was  made  out  to  Par-  Tgainst  three 
Rf .    In  the  mean  time  the  parties  dissolved  piartnefship,  and  **  h"^°„^'^ti,e 

rfo  was  purchased,  bat  who  ar«  sot  the  oomigoeeB  dr  holdert  tfthm'bflli  ef  lading,  and 
10  liave  asflinied  all  their  effects,  to  a  trsstee  for  the  beae^  of  .their  creditors  and  them- 
i^ety  two  otthem  only,  without  the  third,  receiiriog  the  goods  as  agents  for  that  trustee. 

U  u  2  executed 
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executed  a  deed  of  assignment  of  all  their  effects  to  another, 
Matthias  fVilks,  for  the  benefit  of  their  creditors,  whom  Mai- 
thias  JVilks  covenanted  to  indemnify  against  all  deficieocy. 
Ho  tlien  employed  the  two  defendants  WilkSy  as  importers  of 
this  cargo  under  him,  and  Bush  was  excluded.  The  cargo 
arriving  after  this  time,  was  delivered  to  the  two  defendaats 
WilkSf  acting  under  Matthias  WUJcs,  in  whom  the  legal  pro- 
perty of  the  firm  was  vested  in  trust  for  the  three.  OEUt 
C.  J.  thought  that  although,  where  the  master  has  deUvered 
llie  cargo  without  receiving  the  freight,  an  implied  aasmqpiit 
might  be  raised,  according  to  the  case  of  Cock  ▼»  Tif^, 
13  East  d99,  to  pay  the  freight,  yet  there  must  be  some  ooo- 
nection  between  the  persons  who  import,  and  the  penou 
to  whom  the  cargo  is  delivered  on  this  implied  contract:  but 
here  Btish  had  nothing  whatever  to  do  with  this  cai^go;  he 
therefore  thought  that  the  legal  property  being  all  in  JMoitkiai 
Wilks,  the  trustee,  and  the  actual  possession  being  all  in  Jbf. 
Brown  tVUks  and  12.  WWcs,  and  none  in  Bush,  no  astunqmi  wu 
raised  against  Bus\  and  he  therefore  nonsuited  the  Plaintiff. 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the 
nonsuit  and  have  a  new  trial :  the  estate  of  WUks^  Bush,  ad 
Wilks,  is  the  estate  for  which  this  cargo  is  received,  for  dte 
benefit  of  the  creditors,  though  Matthias  IVUki  covenants  to 
indemnify  them ;  and  that  estate  is  ultimately  to  be  increaied 
by  the  proceeds  of  this  cargo ;  if  the  goods  had  been  delivered  to 
MattJuas  Wilks  himself,  the  same  assumpsU  would  have  arisen. 

GiBBs  C.  J.  The  two  Wilks*s  here  received  the  goods,  not 
as  constituting  a  part  of  the  old  firm,  but  as  new  penooi 
claiming  under  Matthias  JVilks^  and  I  did  not  think  their  re- 
ceiving the  goods  in  that  new  character,  could  raise  an  »• 
sumpsit  against  the  other  party  under  the  old  firm.  He  added^ 
this  does  not  trench  upon  any  of  the  cases  in  which  it  has  been 
decided,  that  an  implied  assumpsit  for  fi*eight  arises  on  the 
delivery,  but  goes  on  the  distinction  between  this  case  and 
them.  Since  my  'Brothers  have  no  doubt  on  the  questioni  I 
have  no  hesitation  in  saying  that  since  the  trial  I  have  thoofj^ 
a  good  deal  on  the  subject,  and  am  fully  of  opinion,  that  do 
assumpsit  arises  against  the  third  partner. 

Heath  J.  I  see  no  reason  to  disturb  the  nonsuit  It  can* 
not  be,  that  every  cestui  que  trust  can  be  made  party  to  erei; 
action  which  can  be  maintained  against  the  trustees. 

The  rest  of  the  Court  .concurred.  Rule  rcAued. 
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Brickwood  v.  T,  Anniss.  •^«'««  i^* 

■ 

i 

D£ST  Seijt.  had  obtained  a  rule  nisi  to  set  aside  a  judgmeut  A  PUintiff 

agaiiist  James  Anniss  the  Defendant's  bail,  upon  the  ground  ^ucdont^^Srit 

Iwt  the  Plaintiff^  after  judgment  obtained,  and  a  writ  of  capias  of  emnat  ad 

id  saHtfadendhim  issued  against  the  principal^  had  told  him  against  the 

hat  he  would  accept  a  composition,  if  his  other  creditors  }?IjJ°^|Jj^®p^ 

vould  come  into  it,  and  would  jrive  him  three  weeks'  time  to  a  composition, 

xynsult  them^  during  which  time  the  plaintiff  promised  not  to  Smc'to  mS^ 

urrest  him.    The  defendant,  some  time  after,  communicated  tenn  with  his 

Mb  to  the  bail,  idth  the  addition  that  the  action  was  settled ;  ton,  does  aot 

lome  months  after,  the  terms  of  the  composition  not  having  thereby  (the 

'  ;      ;  »  composition 

lieen  complied  with,,  the  bail  were  surprized  by  these  pro-  failing)  dis- 
teedings.  ^.^  ** 

Shepherd  Solicitor-General  shewed  cause  against  this  rule. 
Best,  in  support  of  it,  contended  that  the  plaintiff,  by  giving 
lime  to  the  principal,,  had  lulled  the  vigilance  of  the  bail,  who 
otherwise  probably  would  have  surrendered  the  principal  in 
didr  own  discharge ;  and  the  plaintiff,  having  by  his  own  act 
prevented  the  surrender^  ought  not  now  to  be  permitted  to 
tdce  advantage  of  it. 

GiBBs  C.  J.    The  plaintiff  by  remitting  his  legal  diligence 
docs  not  bar  the  bkil  fit>m  surrendering  their  principal  at  any 
BOBiait^  the  pluntiff  has  never  disarmed  himself:  he  has 
nevq:  put  himself  in  such  a  situation,  that  he'might  not  at  all 
tunes  proceed   with  his  action.     Either  the  defendant  T. 
^nws  did  op  did  not  state  the  truth  to  James  JrmisSy  the  bail ; 
^  he  did,  I  am  of  opinion  there  was  nothing  to  prevent  James 
^iittS9  from  rendering  the  principal :  if  he  did  not  tell  the      f  615  ] 
^tb,  then  James  Anniss  who  did  believe  him,  and  act  on  it, 
ixtUst  take  the  consequences. 
HiKATH  J.  concurred. 
CfflAM BRB  J.    All  that  was  done  was  for  tlie  benefit  of  the 

Dallas  J.  concurring,  the 

Rule  was  discharged. 
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•^'^^  **•  Mavdbw  v.  F0RBK8TBR  and  Others. 

A  broker,  ef-  fTVIIS  was  an  action  aj^st  the  Defendants  who  were  in^ 
JJl5^^*^\tI  surance  brokers^  for  not  having  communicated  to  the 

ted  to  com-  underwriters  at  the  time  when  they  effected  several  policiea 
material  let-  ^OT  the  Plaintiffi^  Certain  letters  which  were  unquestionaUjr 
^Hbiereofule^"  material^  by  reason  of  which  omission,  the  plaintifi  having 
asinred  fidied  sustained  losses  to  the  amount  of  18/X)0(.>fiuled  in  two  actions 
algaiuBt^ftome  ^^  ^^^  policies^and  incurred  costs  to  the  amount  of  3,4001.  more.. 
underwriters.  The  plaintiffs  had  since  offered  to  tiie  defimdants  the  neraiis- 

and  offered        .       r^  ^  .•  t         «       ^  •  .  • 

the  broker  the  sion  to  try  as  many  more  causes  as  they  thought  nt,  which 
o^JTaid  on  *®y  declined.    The  plaintifis  afterwards  refunded  to  certain 
his  reftuai       underwriters,  who  had  paid  the  losses  without  being  sued,  the 
i]ber^amsait-    ^^^^^  ^  P^^>  without  offering  the  defimdants  the  option  of 
ing  him,  made  insisting  on  the  plaintiffii  rig^t  to  retain  the  money  so  paid. 
«^er8whohad  Gibbs  C.  J.  upon  the  trial,  at  GmUhaU,  at  the  sittings  afker 
wT^^t  sSt^  JEcwecr  term  1814,  upon  this  point  of  the  case,  left  it  to  the 
held  that  ^e  jury,  to  consider  whether  the  plaintifis  were  bound  sa  to  mix 
aMored  might  t||enjseiy^  ^i^h  the  brokers,  that  they  were  precluded  fixm 
agunst  the      paying  back  those  sums  to  tiie  underwriters  without  resistiiy 
the  mooBt  of  an  action  for  tliem.    The  ^  jury  found  that  the  pluntiffi  hsd 
^^d^uTof  ^  pursued  a  reasonable  coarse,  and  the  plaintifi  by  agreement 
the  others.      reduced  the  damages  to  lO/XX)!^  with  such  further  indulgence 
[  *  616  ]    iq  pojnt  of  time  for  tht»  payment^  as  the  foreman  of  the  jiuy 

should  direct. 

Len$  Seijt.  now  moved  to  set  aside  the  verdict  and  hsTes 
new  trial,  first,  questioning  the  materiality  of  the  letter, 
secondly  on  the  ground  that  the  defendants  ought  not  to  be 
charged  with  this  money,  which  had  been  voluntarily  refiindedi 
unless  it  were  shewn  that  the  underwriters  could„  after  a 
spontaneous  payment,  have  recovered  it  back. 

But  T%e  (hurt  held,  that  it  was  impossible  in  any  point  o{ 
view  to  find  fiiult  with  the  verdict,  aod  , 

ReAised  the  Rute« 
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Stx>nk^  Plaintiff;  Asubt^  Deforciant.  June  16. 

J/'AUGHAN  Seijt.  moved  to  amend  a  fine  levied  in  1756,  by  J^*^^^  ^ 

iacrearing  the  number  of  acres.    AU  the  parties  were  inserting  more 
dead.    The  fine  comprised  only  70  acres  of  land,  40  acres  of  S^' JjJ^lJJ 
meadow,  and  40  acres  of  pasture ;  the  deed  to  lead  the  uses  other  wamot 

««  11  a^i*^*         for  tlM  imend- 

■et  out  the  closes  conveyed  by  a  very  minute  description,  g^^^  n^^  Hi^ 
with  the  several  quantities  of  each  close,  the  whole  of  which,  ^^  ^^^  tke 

•    •  ..?  •        •        »r,i  11*      clotef  enmiie- 

being  now  added  together  by  the  Secondary,  exceeded  by  rated  l^  name 
seven  or  eight  acre^  the  number  mentioned  in  the  fine,  ^ere^^^n 
There  were,  however,  no  general  words  whatever  in  the  deed,  stated  retpec- 

tivpiv  In  MMi 

A  recent  admeasurement  was  sworn  to,  which  proved  the  tain  and  did' 
cniantities  in  the  deed  to  be  correct.    It  was  sworn  the  conu-  cp^tain  aores, 

1  Uie  acgrecate 

8or  was  seised  of  all  these  parcels  at  the  time  of  the  deed  whereof  was 

nuKle  and  W  levied.  Z*i?rf*^ 

*Th€  Comrt  Erected  Vaughan  to  search  whether  there  were  acres  com- 
any  precedent  of  a  case  wherein  the  Court  had  increased  the  j^^f 
number  of  acres  in  a  fine,,  upon  the  mere  circumstance  that    [  *  617  ] 
die  ^piantity  in  the  deed  was  greater  than  in  the  fine,  it  not 
being  soij^ht  to  insert  additional  parcels,  omitted  to  be  speci- 
fied^ and  passing  only  by  the  general  words,  but  all  the  closes 
being  enumerated  in  the  deed,  and  the  quantity  only  under- 
stated in  the  fine. 

Adjomatur  (a). 

The  Reporter  did  not  hear  the  case  again  moved. 

(a)  Bat  see  Alexandtr,  De-  ante,  iv.  734,  where,  under  simi- 
mandani ;  BUa$dale,  Tenant ;  faur  circumstances,  the  number  of 
Homjmd    and  Wife,  Vouchees  ^    acres  was  increased. 


Shbplbt  v.  Davis  and  Another.  jume  le. 

^T^ROVER  for  10  tons  of  hemp.    The  cause  was  tried  be-  S-  possessed 
-^    fore  Man^eld  CiJ.,  at  Guildhall,  at  the  sittings  after  hemp,  at  hu 
Trhiiiy  term  1813,  when  a  verdict  was  found  for  the  Plaintiff,  JJ^^'^^^a 

certain  ship,  sold  ten  tons  of  it  at  110/.  per  ton,  payable  by  the  purchaser's  acceptance,  and 
cave  the  wharfingers  an  order  to  weigh  and  deliver.  The  order  was  entered  and  goods  trans- 
ferred in  the  wharfingers'  books.  Before  the  hemp  was  weighed  off,  or  bill  accepted  or 
drawn,  the  purchaser  stopped  pasrment.  Held  that  the  weighing  being  a  term  precedent  to 
the  delivery^  the  sale  was  incomplete;  and  the  vendor  might  recover  back  the  hemp. 

with 
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with  1 1102.  damages,  and  40^.  costs^  subject  to  a  case,  which 
stated,  that  the  Defendants  were  wharfingers,  and  on  the  lOih 
October  1812  had  in  their  possession,  at  Davis's  wharf,  30  tons 
of  Riga  Rhine  hemp,  piled  up  together,  the  property  of  the 
plaintiff,  and  booked  in  his  name,  which  hemp  had,  on  18th 
September  1812,  been  received  into  the  possession  of  Ibe  de- 
fendants, as  wharfingers,  fix)m  on  board  the  ship  Clara  Mag- 
dalena,  in  the  names  of  MuUet  and  Evant,  and,  on  the  3d  Oc- 
tober following,  had  been  transferred  in  the  defendants'  boob 
into  the  name  of  the  plaintiff.     A  contract,  dated  on  lOdi 
October^  for  the  purchase  and  sale  of  10  tons,  part  of  the  be- 
fore mentioned  hemp,  was  made  by  GranI,  a  broker,  who 
signed  it  with  the  consent  of  the  plaintiff  and  D.  Bromer, 
"  Sold,  for  M.  Sheplexfy  Esq.,  to  T.  Bromer,  Esq.,  10  tons  of 
Riga  Rhine  hemp,  ex  Clara  Magdalena,  at  Davis*s  whar^  at 
1102.  per  ton,  payable  by  the  acceptance  of  the  buyer,  half  at 
three,  and  half  at  four  months,  allowing  the  usual  discount 
and  fourteen  days  for  delivery .''   The  plaintiff  signed  an  order 
dated  on  the  same  day,  **  To  the  proprietors  of  Doott's  whaif, 
to  weigh  and  deliver  to  Brotner  or  bearer,  10  tons  of  hemp, 
ex  Clara  Magdalena"    The  quantity  of  10  tons  was  never 
Weighed  off  by  the  defendants,  or  separated  fix>m  the  re«tof 
the  30  tons,  nor  were  the  defendants  ever  required  by  JBroiacr, 
(or  by  his  assignees  after  his  bankruptcy,)   to  weigh  off  or 
separate  the  same ;  but  on  the  11th  October  1812,  the  piain- 
tifl^'s  order  was  delivered  to  the  defendants,  and  entered  in 
their  books,  and  the  10  tons,  as  part  of  the  abovementioned 
30  tons,   stood  in  the  defendants'  books  as  the  property  of 
Bromer,  on  and  from  that  day.    On  17th  October  1812,  the 
plaintiff  gave   notice  to  the    defendants  that  Bromer  bad 
stopped  payment,  and  required  them  not  to  weigh  or  ddiver 
the  hemp  under  the  before«mentioned  order.    No  bill  of  ex- 
change for  the  price  was  accepted  by  Bromer,  or  drawn  upon 
him  by  the  plaintiff.   The  plaintiff,  before  this  action  brought, 
demanded  of  the  defendants  a  delivery  to  himself  of  these  10 
tons  of  hemp,  offering  to  pay  them  their  demand  for  ware- 
housing the  same,  and  their  charges  in  respect  thereof,  wbiA 
the  defendants  refused.     It  is  usual  in  the  trade  fix*  Ac 
holders  of  similar  orders,  on  selling  their  interest  to  a  new 
purchaser,  to  indorse  such  ordei',  and  for  the  same  to  be  q;ain 
indorsed  to  future  purchasers,  without  the  intervention  dTanjr 
actual  weighing  off,  until  the  article  is  al  last  taken  away. 

The 
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The  xase  was  argued  in  £a#terlerm« 
*  fiut  Seijt.  for  the  plaintiff^  urged  that  the  delivery  of  the 
b^mp  to  the  bankrupt  was  incomplete,  because  the  order  was 
given  before  the  expiration  of  the  14  days^  and  was  to  weigh 
imid  deliver*    At  the  time  of  sale  the  10  tons  were  not  a  6q>a- 
nrtequan^ty,  but  parcel  of  a  larger  mass,  and  were  .to^  be 
ff^g^^  offi  and  that  operation  had  not  been  yet  pfsrfbrmed : 
ivnciiiid  the  purchaser  done  all  that  depended  on  binij  by  ap« 
plying  to  Ae  defendants  to  weigh  it,  until  after  which  opera* 
lioDy  no  particular  part  of  the  hemp  yn^,  appropriate^  to  the 
pajTcbaser,    The  practice  stated  in  th«$  ^rade  to  sell  a  mere 
equitable  right,  is  immaterial ;  but  If  it  could  in  any  ^ase  avail, 
yet  here  the  bankrupt  was  not  the  iissignee  of  a  contract^  but 
the  original  purchaser,  and  the  practice  was  therefore  inappli- 
cable.   The  stipulated  bill  had  not  been  required  or  given, 
which,  where  it  forms  a  part  of  the  oontnict,  is  essential  to  be 
performed,  as  a  condition  precedent,  befone  the  property  can 
pass,  according  to  Hanson  v.  Meyer,  6  Ea$t,  614;*and:  equally 
■0,  though  the  price  here  was  ascertaiued  before  wieighingi 
The  order  for  delivery,  too,  was  here  countermanded  before 
the  14  days  had  expired.     IFhiiehouie  v.  Frosty  12  Efui,  614^ 
which  will  be  cited  for  the  plaintiffs,  has  been  overruled:  in  the 
eaae  of  ffTiiie  v.  Wilks,  ante,  v.  176.    There,  too,  the  bill  had 
been  given. 

Ions  Seijt  for  the   defendants.    Ranson  il,  Meyer  ia  inap^ 

plicable,  for  the  question  there  arose  on  a  safe  of  the;  whole 

QiaBs,  and  the  weighing  there  was  neeessary  for  ascertaining 

the  amount  of  the  bill  to  be  given:  here > the  caseiactt  the 

Sale  of  a  definite  part  only,  the  price  of  which  is  known.  This 

DOntraet  was  complete  on  signing  itt  the  period  i)f  14  days 

l^ven  for  delivery  is  not  a  locus  penkeniUe :  Ae  delivery  might 

be  made  within  that  time.    In  many  of  the  cases  .th^t  hove 

Biisen  on  a  stoppage  in  iransiiu,  a  symbolical  delivery  hasbeeii 

lield  to  determine  that  right :  and  here  the  transfer  in  the 

"wharfingers'  books  made  the  delivery  of  the  10  tons  complete. 

So,  the  payment  of  warehOuse-rent  by  the  pilrcbaser^  has 

been  held  to  be  the  test  of  a  conftptete^  delivery.^   In  WaUae^ 

▼•  Breeds,  13  East,  522.,  and  othem  sim^ar  cases^  sometbing 

remained  to  be  done  by  the  seller^  and  4he  property  /did  not 

pass  till  those  acts  were  complete.,    The. case  xif^WkitehoHse 

y.Vrost  is  founded  on  sound  law;  and  this  case  ifl[  strongei; 

than  that,  inasmuch  as  the  several  parts  of  the  hemp  are  not 

so 


1814. 
Shepley 

V, 

Davis. 


[  G20] 


fl20 


CASES  iM  TRINITY  TERAf 


1814. 

Shxplky 

V. 

Dayis. 


C«i3 


80  miscible,  as  of  the  oil.  The  bargain  here  is  complete^  and 
this  is  the  attempt  of  one  tenant  in  common  to  recover  hi9^ 
share  from  the  other^  which  relation  puts  an  end  to  this  ac- 
tion ;  or  if  there  be  not  a  tenancy  in  common^  the  separation 
and  division  for  the  purposes  of  sale  are  sufficiently  complete 
by  the  written  transfer  of  the  legal  title^  and  symbolical  deli- 
very;  and  the  assignees  of  the  bankrupt  have  a  vested  right 
to  one  third  part  of  the  entire  mass.  In  the  case  of  Whiie  r. 
WUks  the  Plaintiff  was  the  buyer,  here,  the  seller.  Jacluam 
y.  Andenon,  anie,  iv.  24.,  was  dissimilar  to  the  present  case  ; 
there  the  money  was  originally  sent  by  the  consignor,  des- 
.tined  and  appropriated  to  di&rent  persons,  and  the  mere 
accident  of  the  coins  being  mixed  in  one  cask,  could  not  alter 
the  property  in  them ;  ,but  if  there  be  a  complete  sale  of  a 
certain  portion  of  any  mass  of  goods,  made  by  the  owner  of 
the  whole,  the  vendcnr  and  vendee  are  tenants  in  common. 

Best  in  reply.  Lord  EUenborough  distinctly  held,  in  Hammm 
V.  Meyer,  that  both  Ae  amount  of  the  price  must  be  asoer- 
tuned,  and  the  quanti^  separated.  There  is  no  case  wherv 
the  Courts  have  held  the  sale  complete,  if  a  bill,  being,  stipu- 
lated for,  has  not  been  given.  It  is  immaterial  whether  the 
price  is  to  be  paid  in  money  or  biUs,  and  where  a  controct  is 
to  transfer  goods  on  payment  of  money,  na  one  wOl  con- 
tend the  transfer  is  complete  without  payment  of  the  money.. 
This  is  not  distinguishable  from  WTiUe  v.  WUks.  Here  is*  nor 
tenancy  in  common.  The  property  in  these  ten  tons  reaidea 
entirely  in  the  vender,  or  entirely  in  the  vendee,  depending  on- 
the  question,  whether  the  sale  is  complete  or  not.  If  the  sale 
were  complete,  the  adnuxture  of  the  goods  would  not  make  a 
tenancy  in  common.  So  held  in  Jackson  v.  Jnders(my,aintep 
iv.  24.  But  the  plaintiff  is  at  all  events  entitled  to^  the  other 
20  tons,  and  may  apply  his  declaration  to  a  part  of  them : 
his  first  argument,  however,,  is  the  sound  foundation  of  his 
right.  Cwr.  ado.  tnUk 


GiBBS  C.  J.  now  delivered  the  judgment  of  the  Court.  After 
recapitulating  the  case,  and  observing  that  the  usage  men- 
tioned at  the  end  of  it,  for  the  holders  of  such  orders  to  indorse 
them  over  to  future^  purchasers,  certainly  could  not  give  a 
larger  right  to  the  indorsees  of  such  orders,  than  the  person 
had  who  indorsed  them :  he  stated,  that  the  real  question  was, 
whether,  under  the  circumstances  of  the  case,  the  plaintiff  had, 

on 
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«m  the  17th  of  October,  a  right  to  rescind  the  contract  and 
i^ouiiteniiaQd  the  order  to  weigh  off  and  deliver?  If  he  had^ 
the  piopertjr  remained  in  him,  and  the  defendants  were  guUty 
of  a  coDversiony  in  refusing  to  deliver  it  up  on  the  plaintiff's 
demand.  If  he  had  no  right  then  to  rescind  the  contract,  he 
had  no  claim  to  have  the  hemp  redelivered  to  him,  and  con- 
sequently cannot  maintain  this  action.  This  depends  upon 
the  question,  whether  the  delivery  under  this  order  was  com- 
plete ;  for,  if  the  delivery  was  complete,  the  contract  was 
executed,  and  could  not  be  rescinded.  If  any  thing  remained 
to  be  done,  as  between  the  vendor  and  vendee,  the  delivery 
could  not  be  complete ;  and  the  vendor,  upon  the  insolvency 
of  the  vendee,  might  rescind  the  contract.  There  is  no  autho- 
rity to  the  defendants  the  wharfingers  to  deliver,  but  what 
this  order  gives.  The  question  is,  whether  a  delivery  had 
taken  place  under  it.  See  then  what  this  order  was,  and  how 
much  of  it  was  executed !  The  order  is  to  weigh  and  deliver; 
it  gives  no  authority  to  deliver  the  hemp,  until  the  Defend- 
ants had  weighed  it  off.  The  defendants  had  not  weighed .  it 
off  before  the  insolvency  and  countermand  of  the  order;  and 
consequently  no  delivery  could  have  taken  place  within  the 
meaning  of  the  order;  luid  the  vendor  might  still  rescind  the 
contract.  We  are  confirmed  in  this  reasoning  by  the  case  of 
Buik  V.  Davii  (a),  in  the  Court  of  King's  Bench^  communi- 

/  cated 

(a)  Boss  V.  Davis^  HiL  1814.  K.  B. 

This  was  an  action  of  trover  for  7tii  October,  for  118/.  a  ton.    A 
ten  tons  of  flax^  it  was  brought  delivery  note  was  given  by  BiuAr  to 
by  the  vendor  against  the  ware-  Bromer,  marked  thus : 
lidaseman^  who  had  delivered  the  ^d  September,^  ^g_ 
llax  to  the  vendee.    The  verdict  TtHOctoUr,   ^ 
wasforthe  plaintiff;  at  GuUdhaU,  From  the  7th  of  Oc/ofrer  the  ware- 
before  Lord  ElUnbarough  C.  J.  house  rent  was  charged  to  Broiacr. 
Park  now  moved  for  a  new  trial  On  the  17th  October,  Burner  stop- 

The  question  is  whether  the  de-  ped  payment :  on  the  19th,  notice 

livery  was  complete :  Ten  tons  of  was  given  by  the  plaintiff  to  the 

fiaz,  part  of  a  larger  quantity,  in  defendant  not  to  deliver  to  Bromer. 

mats^  which  belonged  to  the  plain-  On  the  2d  November,  a  commis- 

tiff;  and  was  in  the  delendanrs  sion  issued  against  Bromer,    flat 

warehouse,  were  sold  on  the  83d  comes  in  mats  of  unequal  quanti- 

of  September,  1 812,  to  one  Bromer,  ties  5  when  the  flax  is  weighed  off, 

at  14  days,  which  expired  on  the  and  actually  delivered,  the  mats 

are 
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Upooanleor 
ten  tons  of  flat, 
at  a  tpedflc 
price  per  ton, 
oat  or  a  hvfcr 
qvantitj, 
packed  iauMts 
of  nnccrtidn 
welflityflKMsh 
aaoteltgifia 
forthedefifwy 
on  acertaia 
day,  and  the 
warehonta 
rooni  ffon 
that  davif 
cbargM  to  the 
buyer,  the  tale 
bnoteooiplela 
tiUtheflaxto 
weii^bed  ov, 
and  may  be 
retcfaidcdia 
case  of  the 
mircbafer'f 
iMuikruplcy* 
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caled  to  118  by  Mr.  Jngtice  Dampkr.  Independent^  of  the 
reasoning'  I  have  meittiohed,  :the  eau^  I  am  now  citing  is  di* 
rectly  in  point.  We  are' of  opinion^  therefi>re,  that  the  deli- 
very not  being  oompiete^  the  vendor  was  ai  liberty  to  rescind 
his  contract)  -and  that  he^  being  at  liberty  to  rescind  it^  thcfi^ 
refusal  by  the  warehouseman  to  dellv^  the  goods  to  him 
a  conversion^  and  that  therefiure  the  plaintiff  is  entitled 
recover. 


are  weighed :  the  sellert  pay.  for 
the  weighiiig. .  Tliis  flax  had  not 
been  weighed  o£f  on  the  19th  of 
October »  No  particular;  mats  or 
specific  part  of  the  Aax>  was  trans* 
ferred  from  Buik  to  Bromer :  be. 
claimed  ten  UfbB  out  of  a  larger 
quantity.  Nothing  remained  to 
be  done  to  regulate  the  pidce.    : 

But  the  Court  thcmgfhly  that  the 
goods  n(H  being  webbed  offjwhidi 
was  aniict  to  be  doae  by  the  ven* 
dor  as  well  as  the  vendee^  and 


Judgment  for  the  Plaintiff. 


which  the  vendor  paid  tar,'  and 
liad  ft  right  to  superintends  auri 
which  could  not  legally  be  done 
without  notice  to^  hini;  the  ddi* 
very  was  not  jcomplete,  and  da- 
charged  the  rule  for  a  new  trial 

The  ease  vfaa  very  frily  argued, 
.  by  the  counsdoh  both  sides:  Fork 
tOitd  principaUy  on  f¥FhHekmm 
V.  Froti^  12  JEa^,  '614^'4o  wUdi 
it  was  answersdtthat  that  < 
between  different  parties. 


16. 


Il^dtftDdftott 
being  itfreiUd . 

by  a  wrong 
naiiie»p«ystbe 

of  tho 


tum  tirorn  to, 
sad  101.  for  tho 
cof  to  to  tbo 
•boiiff  wiibout 
preJodioOk  tho 
CourlwiUnot 
permh  the 
plaintiff  to  toko 
It  out  of  Court 
oa  tho  defends 
ant'§  omittlni: . 
to  perfect  bail. 
Neither  wUl 
they  permit  the 
defeiidaat  to 
take  it  out  ex^ 
cept  on  ttrins. 


Cajdbt  V.  Parsons. 

THE  Plaintiff  sued  out  a  writ  agsdnst^  and  arrested  the 
Defendant,  by .  the  name  of  Hetury  WUUam  Panam,  h» 
name  being  Henry  Parsons  White  Parsons.  In  order  to  obtain 
his  immediate  discharge^  he  paid  into  the  hands  of  the  sherds 
officer  411.^  the  amoimt  of  the  debt  sworn  to^  and  10  L  to  cover 
the  costs  in  lieu  of  bail,  at  the  same  time  protesting  against 
the  irregularity^  and  without  prejudice.  The  defendant  had 
never  authorized  any  one  to  appear  for  him,  nor  had  been 
otherwise  served  with  process.  The  plaintiff  had  nevertlieless 
proceeded  to  judgment,  ■  and  the  defendant  bad  obtained  a 
rule  nid  to  set  aside  the  proceedings,  and  to  have  the  money 
repaid  to  himself.  The  plaintiff  on  the  other  hand  had  ob- 
tained a  rule  nisi  that  the  sums  of  4U,  and  10  U  so  depodted 

with 
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dth  the  sheriff,  should  be  paid  over  to  the  plaintiff,  the  de- 
endant  not  having  perfected  his  bail  above,  against  *  which 
3est  Seijt.  for  the  defendant,  now  shewed  cause,  and  endea- 
'oured  to  support  his  own  rule. 

Frere  Seijt.  contri,  endeavoured  to  support  the  proceedings^ 
md  his  own  rule  for  taking  the  money  out  of  the  hands  of  the 
iroAonotary,  to  whom  the  sheriff  had  paid  it. 

Per  Omam.  It  is  impossible  we  can  authorize  the  plaintiff 
o  take  this  money  out  of  court,  to  which  he  makes  no  other 
itle  than  by  having  arrested  a  person  against  whom  no  writ 
ever  issued,  and  who,  to  free  himself,  pays  this  money  without 
prejudice. 

The  plaintiff*s  rule  was  discharged.  The  Court  made  the 
defisndant's  rule  absolute,  he  discontinuing  an  action  of  tres- 
pass he  had  commenced  against  the  sheriff,  and  the  defendant 
ptying  the  costs  thereof. 


629, 

1814. 
Cadby 

V. 

Pabsons. 
[*624] 


Blakb,  Demandant ;  Satpkry,  Tenant;  Foolt,  Vouchee. 

SELLONy  Seijt.  moved  to  amend  a  recovery  of  lands  '^  in 
the  parish  of  Feltwell"  by  substituting  the  ^'  parishes  of 
FeUweU  St.  Maryy  and  FeltweU  St.  Kcholas."  The  deed  to 
lead  the  uses  conveyed  ^all  that  piece  of  Fenland  containing, 
by  estimation,  40  acres,  lying  in  the  bounds  and  precincts  of 
FelhoeUy  and  all  that  close  of  18  acres  in  the  said  parish  of 
FeUweU"  His  affidavit  stated,  that  there  was  no  parish 
named  FdiweU,  there  were  two  parishes,  one  of  which  x^as 
aamed  FeUtoell  St.  Maryy  and  the  other  FeUweU  St.  Nicholas, 
bat  that  the  common  fields  and  lands  in  the  two  parishes  were 
known  in  ordinary  parlance  by  the  general  name  of  FeUweU. 
■  Per  Vttriam.  We  think  that  under  this  description  in  the 
deed,  the  premises  might  be  recovered  in  an  ejectment,  and 
Ihat  the  amendiment  may  therefore  be  allowed. 

Fiat. 


Jum§  16. 


Fine  of  kadi 
in  the  paritb  of 
F.  which  i§  no 
pariih,  but  it 
the  popuUr^ 
name  of  adis* 
trict  conttin- 
inf^twoiMrish- 
ei  of  F.  8t. 
Mary  and  F. 
Si.  meJMatt 
amended  bj 
fobstitiitinif 
tbeiie  two 
parisheiby 
name. 

[  626] 
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Juiu  18.  Mabbrlby  V.  Robins.' 

torowverback  'If^HIS  was  an  lu^tioD  for  money  had  and  redeiyed,  which 
tbe  d^sit  on        tried  at  Westminster,  at  a  sitting  in  this  term,  before  GiU^ 
u^n'^the^yeii-  ^'  ^'    ^^  ^^  brought  to  recover  back  the  deposit  paid  by  the 
dor'f  faUurc  to  Plaintiff  upon  the  purchase  by  auction  of  a  house,  in  conse- 

make  a  good  ^  '^       ,  .       .  «        I      i  -     •  4       ♦     •     •*,  « 

title,  the  Court  queuce  of  an  objection  taken  to  the  title.  Lady  Fdfie,  the  pro- 
^?^^J^1J^  prietor,  devised  it  to  certain  trustees,  in  trust  for  Lady  Read. 
tber  tbe  tiUe  The  devisees  in  trust  conveyed  the  premises  for  6690  L  to 
•qu^^  *^  Thcmas  Read,  who  declared  a  trust  of  the  premises  for  Lady 
tra^^  mSe  ^^f  ^"®  ^^  ^^  persons  equitably  entitled  under  the  will  of 
agoodtitie  Lady  Fane.  T%oma« /tead  was  willing  to  convey,  so  that  tliti 
mo?both  at  ^^8^  estate  might  be  well  vested  in  the  purchaser,  but  <he 
Uw  and  in  purchaser  insisted  on  the  concurrence  of  those  in  whom  Lady 
ACoort  of  Read'9  equitable  interest  had  since  vested,  and  who  were  now 
Judged tiUe  to  "'^'^to'  There  was  no  count  for  interest  of  money.  The  Jury 
be  either  good  found  ji  vcrdict  for  1800  L  the  deposit,  and  75  ^  interest  yrtA 
nomidUiietenn  liberty  to  move  to  enter  a  nonsuit,  if  the  Ck>urt  should  think 
^  Wb  the  'n-  ^^^  actiou  could  uot  be  at  all  maintained,  and  to  reduce  it  by 
terett  necetsa-  the  amount  of  the  interest,  if  the  Court  should  think  the 
fi^s'u^icS  PlaintiflF  was  not  entirted  thereto. 

itmoTered  Lens  Seijt.,  on  a  subsequent  day  moved  to  enter  a  nonsnit. 

And  whether  Urging,  that  though  the  objection  taken  to  the  title  might  be  a 
YcSd  as  da^^  Strong  one  in  a  court  of  equity,  yet,  that  inasmuch  as  it  was 
mages  on  the  only  an  equitable  objection,  the  plaintiff  must  resort  thither  to 
wi^t^*^  avail  himself  of  it.  *This  Court  could  no  more  go  into  the 
dal  oonnt  for    consideration  of  equitable  objections  to  the  title,  in  this  action^ 

than  they  could  on  the  trial  of  an  ejectment.  The  title  is  c<m^ 
*'  ^  fessedly  good  at  law :  the  Court  of  Chancery  interferes  on  tbe 
very  ground  that  a  title  is  good  at  law,  and  if  it  sees  reason  to 
grant  relief,  it  decrees  a  re-conveyance ;  8  Term  Rep.  516. 
Jlpass  V.  IVdtkbis.  The  Court  held,  that  where  the  objection 
to  a  title  was  purely  equitable,  and  a  legal  title  might  be  made, 
they  would  not  notice  the  equitable  objections.  3  Bos.  if  P^. 
181.  in  the  case  of  EUiott  v.  Edwards,  Lord  AlvanUy  C.  J. 
certainly  held  a  contrary  doctrine.  He  also  contended  that 
the  plaintiff  was  not  entitled  to  interest.  If,  indeed,  by  the 
nature  of  the  transaction,  interest  became  due,  it  might  perhaps 
be  recovered  under  the  name  of  damages,  but  if  no  interest 

arose 
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^mro9e  on  the  transaction^  the  plaintiff  could  not  recover  it  by 
giving  it  a  different  name^  and  a  title  to  interest  does  not^ 
without  a  special  contract,  result  fix>m  a  deposit  in  part  of 
purchase  money  on  a  contract  which  foils  to  take  effect. 

G^BBS  C.  J.  It  was  stated  at  the  trial  that  it  had  been  ruled 
in  the  Court  of  King's  Bench,  that  on  a  general  count  to  re* 
cover  back  a  deposit,  interest  cannot  be  recovered.  I  should 
be  sorry  it  should  be  understood  that  interest  can  in  no  case  be 
recovered  under  the  name  of  damages,  for  the  detention  of  a 
sum  of  money.  In  every  action  on  a  bill  of  exchange  you  re- 
cover interest  under  no  other  name :  in  no  action  of  auwnpsit 
do  you  recover  under  any  name  other  than  damages ;  and  I 
never  could  understand  how  the  debt  itself  was  more  a  part  of 
Ae  damages  than  the  interest  in  some  cases  is.  As  to  the^ 
other  olgection,  it  is  quite  impossible  to  support'  it.  It  has 
been  determined  that  if  parties  resort  to  a  court  of  law,  for  their 
judgment  on  a  title  to  a  real  estate,  they  must  be  content  with 
the  judgment  of  the  court  of  law;  and  if  that  Court  says  the 
title  is  good,  the  party  who  comes  for  the  judgment  of  the 
Court  shall  be  bound  by  it,  however  doubtful  the  point ;  and 
•dudl  not  afterwards  refuse  the  purchase  because  it  was  a 
doubtful  title:  but  the  doctrine  has  never  been  carried  to  the 
-extent  the  defendant  now  contends  for.  Here  is  a  contract  to 
make  out  a  good  title.  If  that  contract  be  a  contract  to  make 
-a  good  title  both  in  law  and  in  equity,  and  the  contract  is 
brought  before  this  Court,  we  must  collaterally  look  to  see 
'whether  the  title  be  good  in  equity  as  well  as  in  law :  it  is 
tme  we  sit  here  only  as  a  court  of  law,  to  administer  the  legal 
rights  which  arise  out  of  the  contract;  but  one  of  those  rights 
is,  to  have  a  title  good  in  equity.  See  to  what  a  length  the 
^defendant's  doctrine  would  proceed !  If  a  deed  appeared  on 
the  abstract,  whereby  lands  were  conveyed  to  A.  and  his  heirs, 
to  the  use  of  J7.  and  his  heirs,  in  trust  for  C.  and  his  heirs,  it 
^vould  prove  that  a  good  title  at  law  was  made  out  in  B.  and 
lus  heirs,  to  convey,  without  the  concurrence  of  C 

The  Court  refused  the  rule  on  this  ground,  but  upon  the 

jpoint  as  to  the  interest,  they  granted  a 

Rulemn. 

Beit  Serjt.,  on  a  subsequent  day  consented  to  reduce  the 
verdict  from  1975 1;  to  18002.  by  striking  off  the  interest. 


1814. 

MABBBLBt 
V. 

BOBlNBrf 


[ear] 


\ 


fi28  CASES  IN  TRINITY  TERM 

1814. 


June  iSi  FcssBLL  V.  Sittox  and  Another. 

ktl^V^'**  nrtelS  was  an  actioti  brought  by  the  proprietoi'  of  a  m.  '^ 
had  entered        •    and.  tan-yard,  against  tb^  Defendant^  £;>r  divecting  a  wat^:|.^ 
S^™m^p-  course,  to  which  the  Plamtiff  alleged  and  proved  a  prescrftj^ 
ing the  temiB    tlve  right    Upon  the  trial,. at  the  Sanm  spring  asaiseia  I624 
)^yJrat  oTaT  after  evidence  gone  through j  the  plaintiff  being  secure  of  tlie 
iTwfcSirteraii  ^®^^^>  but  bdng  wilUng  to  accommodate .  the  delendaii^ 
the  Defendant  parties  entered  into  a  iiile,  q(  Court,  pemitting  the  dejHidiiHy 
'  ^ut^  the  wto  wanted  the  water  for  jirig^ing  soopie  n^dows,  to  eajfif 
ez|i«stedhene-  the  Stream  from  eight  in  the  evening;  to  lour  in  the  moraii^ 
reftuedtoopen  an4  the  exclusive  eqjoyment  at  other  times  was  secured  ta^ 
kSTti^DdSd-  pWnliffi  .  The  defendant,  after  some  months'  trial,  iiow4l^ 
ant  proceed  to  tag  that  he  could  uot  get  a  water-man  wlio,  during  the  allotted 
^tSTpiidn^  hoius,  would.or  could^e  to  the  due  laying  on  and  r^^ulijtmi 
tiffjhoUjr  m^  of  the  water,  and  also  conceiving  that  the  watf  r  in  the,  abmce 
apect  of  cotu,   of  li^ht  had  no  fertilizing  power,  was  desirous  again  to  taketbe 
whSeTw.^"""  chance  of  a  verdict  in  his  fevpur  j  and 

Lens  Serjt.. accordingly  now  moved  to  set  aside  the  mleitf 
court,  upon  payment  by  the  Defendant  of  all  costs  whateveff 
that  had  been  incurred,  so  that  the  plaintiff  might  be  put  ia 
'  iuUy  as  good  a  situation  as  he  was  in  when  he  before  carried 
down  the  cause :  he  stated  that  neither  the  defendant  Me^ 
\   the  occupier  of  the  land,  nor  his  attorney,  knew  any  thiDg 
about  watering  meadows  when  they  consented  to  the  niH 
which  they  did  ignorantly,  believing  that  the  plaintiff. 'was 
offering  some  benefiti  but  thajt  the  defendatit  now  found  tlie 
boon  was  useless; 
699  ]         GiBBS  C.  J.     I  think  it  would  be  of  very  bad  example  to 
grant  even  a  rule, to  shew  cause  io  this  case.    I  do  not  mean 
that  the  party  would  have  had  any  remedy  if  he  had.  not  HImb 
bound  himself:  but  this  determination  having  been  deliberaiely 
taken  at  the  trial,  in  the  presence  of  olient,and  attorney,  I  can- 
not think  it  would  be  right  to  make  such  a  precedent^  as  to 
open  this  matter  upon  any  terms  whatever. 

Rule  refused. 
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Jvne  20. 

Wynne  v.  Budd^  Clerk. 

|[^£NS,  Serjt.,  had  obtained  a  rule  nm  to  discontinue  this,     If  the  De- 

which  was  action  for  non-residence^  upon  payment  of  costs  action  for' mw^ 
in  to  the  time  of  the  application.  residence, 

*  moves  to  stay 

Shepherd,  Solicitor-General^  opposed  the  rule,  upon  the  proceedings 
(round  that  the  costs  of  the  application,  and  of  the  Plamtiff's  ^  "^^^.  J^" 
ihewinff  cause,  ouffht  also  to  be  added.     The  plaintiff  had  c.  54.  s.  4,  the 

A  X.'        f  -.1  A  J     1.      PUunUflfisen- 

XMnmenced  his  action  upon  an  apparently  good  ground:  he  titled  to  the 
»Mld  not  learn  upon  what  facts  the  Defendant  meant  to  found  ^^  1^^*^ 
ds  application  to  the  Court  to  be  relieved  from  the  action,  the  Plaintur's 
sxcept  by  taking  office  copies  of  the  defendant's  affidavits,  on  ^^ii^u^th^ 
vhich  die  present  application  was  founded ;   and  unless  the  P^^r  cosu  of 
aoats  of  taking  those  copies  were  allowed  him,  he  had  not  that 
complete  indemnity  against  costs,  which  the  legislature  meant 
to  give  him  when  they  wreste<l  firom  him  a  well  founded 
action :  he  was  entitled  to  the  costs  of  shewing  cause,  because 
the  defemlant,  by  drawing  up  his  rule  in  the  terms  prayed  for, 
had  rendered  it  necessary  the  plaindfT  should  come  to  the  Court 
to  get  the  costs  of  the  office  copies  of  the  affidavits. 

Lens,  in  support  of  his  rule,  urged  that  it  wfts  drawn  up  pre-  r  ^^q  i 
cisely  *  in  the  words  of  tlie  statute  54  G.  3.  e.  54.  s,  4.  If  the 
plaindff  would  further  inform  himself  of  the  case,  having  com- 
menced his  action,  as  the  argument  admitted,  with  insufficient 
knowledge  of  the  facts,  he  must  acquire  that  information  at 
Ills  own  expence :  the  act  has  precisely  defined  what  costs  the 
[ditotiif  shall  have;  and  it  does  not  give  the  costs  contended 
Gmt.  This  is  not,  therefore,  one  of  the  ordinary  cases  in  which 
the  Court  has  a  discretion  to  give  costs  or  not. 

GiBBs,  C.J.  When  the  legislature  granted  this  indulgence 
CO  the  non-resident  clergy,  who  had  neglected  to  take  those 
meafures  which  former  acts  prescribed,  and  had  thereby  in- 
cnnred  penalties,  and  actions  had  been  commenced  against 
them,  they  never  intended  these  acdons  should  be  put  an  end 
to  without  a  perfect  indemnity  to  the  plaintiff*:  nor  did  they 
mean  that  the  plaintiff,  after  they  passed  this  act,  should  put 
the  defendant  to  any  farther  expence  than  was  inevitable.  The 
question,  therefore,  is,  whether  the  subsequent  costs  have  been 

VojL.  V.  X  X  necessarily 
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1814.       necessarily  incurred.    The  plaintiff  could  not  tell  upon  wbat 
~     ="      ground  this  application  was  founded,  until  he  took  copies  oP 
^  the  affidavits.    We,  therefore,  think  the  motion  ought  to  bc^ 

BuDD^Clerk  granted  upon  the  terms  of  paying  all  the  costs  of  the  cause  u|^ 
to  this  time,  and  also  all  the  costs  of  the  application. 
With  this  addition  the  rule  was  made 

Abflolat^ 


jiui^so.  *  Moor  t).  Sharpb  and  Ux. 


Floewltli  a 
doable  opera- 
tiott  amended 


rriHE  parties  having  included  certain  lands  in  possessioiiy 
-■-    and  the  reversion  of  other  lands^  in  one  fine^  wfaicb 
by  itriking      wouid  thus  have  wbat  the  officers  called  a  double  operatioo. 

ont  laods  in  ,  ^  ^ 

reTenion.       and  was  therefore  objected  to  by  the  chirographer,  (see  &]/• 
moitr  y.  Barker,  ante,  ii.  198.)     Copley  Seijt.  moved  taamrad 
[•631  ]     it  by  striking  out  the  estate  in  reversion^  and  letting  it^tand 
good  as  to  the  residue,  and  that  the  fine  might  so  pass. 


•ftoie21. 


GaoYBs  V.  Thackbrt  and  Another. 


Wbere  one  of  ^T^HIS  was  an  action  against  two ;  the  venue  was  AftM^' 

^ndl^u  has  ®"®  ^^  *®  Defendants  had  suffered  judgment  by  dofijldf* 

suffered  jadg.  Blossei  Seij.^  for  the  other,  had  obtained  a  rule  nisi  to  cbait^ 

fknitin  Afttf^    the  vei^ue  from  Middlesex  to  Lancaster. 

Court wRinot       Sheplierd  Solicitor-General  shewed  ea,use  agaio9t  ,thii  nil^ 

on  the  appU- '  on  the  ground  that  the  Court  could  not  bind  the  other  De- 

StS^^feSd-  fendant  not  to  assign  t^e  want  of  an  original  for  error,  irtlfc- 

ant,  change     out  which  they  wouId  not  remove  the  venue  to  a  county  p«b- 

conntypaUu^  tine;  BradtpeU  v.  Rippan,  ante,  87* 

^J^  Blosset,  in  support  of  his  rule^  referred  to  the  authorities 

whether  in      cited  by  Mr.  TMd  Pract.  5  Ed.  609.  that  in  this  ooort  some 

canbe***  '^     of  several  defendants  may  change  the  v^nue. 

changed  to         «  The  Court  said^  that  might  probahW  be  in  cases  where  they 

any  county  f  »l5't2 1  «.« 

whatever.  I   ^^^  J  Saw 


Groves 

V. 


IN  THB  FlfTY-rOITRTH  YbAR  OF  GEORGE  III.  688 

Bvr  reason  to  infer  the  consent  of  all  the  defendants  to  tlie  ap-        1814. 
lication. 

The  Omrt  also  seemed  to  feel  another  difficulty,  but  they 
xpressed  no  opinion  on  it,  viz.  that  the  writ  of  enquiry  against  Thackery. 
be  defendant  who  suffers  judgment  by  de&ult,  ought  to  be 
ried  at  the  same  time  and  place  when  and  where  the  other 
lefeodaat  tries  his  issue;  and  since  the  first  defendant  had  ac- 
novrledged  a  judgment  in  Middlesex,  it  did  not  appear  rea- 
Kiable  that  he  should  be  dragged  into  Lancashire,  in  order 
lat  the  damages  might  be  assessed  against  him  thei'e;  and  if 
le  right  of  that  defendant  to  have  the  writ  of  enquiry  exc- 
ited in  Middlesex  were  allowed,  it  appeared  doubtful  bow 
le  damages  could  be  split,  and  assessed  severally  against  bim 
sne,  when  the  damages  against  the  other  defendant  were  to 
fr  mmemed  in  Lancashire.  But  upon  the  authority  of  the  case 
cited,  they 

Discharged  the  rule. 


^*^NDBRZBB,  Demandant;  Incb,  Tenant;  La wson.  Vouchee.       June  ii, 

S^LLON  Scijt.  moved  to  amend  a  recovery  suffered  of  15     The  Coirt 
messuages,  by  enlai^ing  the  number  to  40,  upon  an  affi-  ^end  a  re- 
^vit  of  the  Vouchee,  that  he  meant  all  the  estate  to  pass  coyery  by  in- 
^^ch  he  took  by  devise  from  Beriah  HiU,  that  the  deed  to  lead  parceisjuniess 
^e  uses,  after  enumerating  many  parcel)^,  passed  all  other  the  ^^  S'mei^" 
Messuages,  &c.  in  Berkhampsted,  Herts,  St.  Mary  Rotherhithe,  saages,  tofts, 
^frrji,  and  St.  SwUhin^s  Lane,  London,  which  Were  late  of  unc^ud 
%filah  HUl^  and  that  Beriah  HiU  was  seised  hi  his  lifetime  of  precisely  . 
'Mofis  messuages  in  Surry,  far  exceeding  the  number  inserted 
II  tbe  recovery,  and  amounting,  as  the  Vouchee  verily  be-      [  ^33  ]  ; 
ieved  to  65  messuages,  tenements,  tofts,  warehouses,  &c. 
without  distinguishing  bow  many  of  each. 

Tbe  Court  held  that  this  affidavit  had  not  sufficient  precision 
>  iadnoe  them  to  grant  the  indulgence,  and 

Refused  the  rule. 
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June 21.  Wheelwright  r.  Jackson. 

A  creditor  fBlHIS  case,  (oniej  109.)  of  trover  for  bilk^  was  again  trie^ 
fertS^^frrr  ■■-  before  Man^ldC.  J.  at  the  sittings  after  Michaehm^ 
duientiore-  term  1813,  at  Guildhally  when  a  verdict  was  found  for  1^ 
oUiercredt  Plaiutifls,  subject  to  a  special  case  reserved,  with  liberty  ^ 
tors,  who  are   ^m^  |^  ^^  q^  Special  verdict.    The  case  stated  with  no  mater^ 

p.irues  to  an  i.  •      ^ 

intended  deed  variation  the  same  racts  which  are  above  reported. 

don?°??i*i't  f^aughan  Seij.  for  the  plaintiflfe. 

deed  not  tak-      X-eiw  Seij.  for  the  defendants. 

payment  IS  ^      P<^  Curiam.    The  only  question   is,  whether   the   Snad 

not  avoidable  afifainst  the  creditors  under  that  deed  can  be  connected  with 

by  the  assign-     ^ 

ees  under  a     the  assignees  under  the  commission.    This  case  was  tried  bt- 

not  then  con-   ^^^^  ^^^^  ^^"^  down  again  to  trial,  and  upon  the  former  diseiii- 
tem|>iated,      sion  the  Court  looked  at  it  with  a  most  anxious  desire  to  con* 
place  two^'     ^^c^  them  if  it  could,  but  we  could  not  say  that  the  assignees 
months  after,  could  avail  themselves  of  any  thing,  of  which  the  bankropt 
could  not  avail  himself;  they  could  not  therefore- avoid  this 
payment,  because  the  baukiTipt  himself  could  not:  the  agree- 
ment was  not  void  in  totOy  but  only  void  as  to  creditors;  good 
as  between  those  two.    The  bankrupt  could  never  have  got 
{  634  ]     these  bills  back  again,  if  he  had  not  been  a  bankrupt,  and  the 
assignees  cannot  be  in  a  better  condition  than  he  was. 

Judgment  for  the  defendant 


Jwu2l. 

It  is  not  1 
cessary  for 


Db  Ponthiku  v.  Pjbnnyfbathsr  and  Another. 


It  is  not  ne-  XN  trespass,  the  Defendants  justified  as  using  a  common  and 
ssary  for      X  public  footway.    Replication,  that  the  footway  had,  before 
roaS^onSeran  the  trespass,  been  duly  diverted  and  turned  by  an  order  of  ji»- 

order  of  jus- 
tices of  the  peace,  that  they  should,  by  their  order,  substitute  a  new  road  reacliing  the  iM 
distance  from  the  terminUs  a  qw  to  the  Urminus  ad  quern:  it  suffices  if  tliey  set  out  a  newm' 
leading  from  the  terminut  a  quo  into  a  public  highway,  along  which,  and  other  highwaneiB- 
nected  with  it,  the  subject  may  pass  to  the  terminus  ad  quern. 

If  the  orders  and  certificates  of  magistrates,  diverting  and  stopping  a  road,  be  defiTeicdlD 
the  cleric  of  the  peace  to  be  enrolled,  it  satisfies  the  stotute  13  G.  S.  c.  78.  s.  19.,  althoaghtbe 
clerk  of  tlie  peace  make  no  transcript  thereof,  the  statute  being  only  directory  to  the  offictf  ** 
to  the  enrolment. 

Whether  the  statute  intend  that  a  transcri][>t  shall  be  made,  quatre, 

ThesUtnte  not  prescribing  any  particular  torm  of  certificate  by  the  magistrates  that  the  new 
road  is  complete  and  in  good  condition  and  repair,  previous  to  the  stopping  up  of  the  oM  ranif 
it  seems  that  a  recital  that  they  have  so  certified,  contained  either  in  the  order  for  diveitiiS 
the  road,  or  in  the  order  for  stopping  up  the  old  road,  is  a  sufficient  certificate  within  1. 19. 

tices, 
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licesy  and  that  a  new  way  in  lieu  thereof,  more  commodious^ 
had  been  set  out,  completed,  and  put  into  good  condition  and 
repair,  and  thereupon  the  said  footway  had  been  been  stopped 
up,  and  the  soil  thereof  sold  to  the  Plaintiff,  ti-aversing  that 
there  was  any  such  footway  as  in  the  plea  was  mentioned. 
The  r^oinder  joined  issue  on  this  traverse.  Upon  the  trial  of 
the  cause  at  the  Surry  i<pring  assizes  1814,  a  verdict  was 
found  for  the  plaintiff,  with  nominal  damages,  subject  to  a 
case  for  the  Court's  opinion  upon  the  validity  of  the  following 
orders  and  proceedings,  which  were  produced  from  the  office 
of  the  clerk  of  the  peace  for  Surry,  which  had  been  duly  re- 
tamed  to  him,  and  were  the  originals,  and  the  only  documents 
there,  relating  to  the  subject ;  and  they  were  not  entered  or 
transcrtbed  u|k>u  any  roll  (nor  were  any  records  of  tl»e  court 
of  quarter  sessions  for  Surry  so  entered,)  but  they  were  in- 
roUed  of  record,  .and  were  part  of  the  rolls  of  the  court  of 
quarter  sessions,  and  were  kept  strung  together  with  other 
proceedings  in  the  office,  in  the  same  manner  as  all  records  of 
Ihe  same  court  of  quarter  sessions  were  kept  and  preserved. 

1.  IF.  Jlder,  owner  of  the  land  described  in  the  plan  thereto 
annexed,  through  which  part  of  a  public  footway  lying  be- 
tween Hare  Lane,  in  the  parish  of  Esher,  and  the  village  of 
JEiher,  was  intended  to  be  diverted  and  turned,  in  considera- 
Hon  of  the  soil  of  96  yards  of  the  old  public  footway  agreed 
to  be  sold  to  him  by  the  siureyors  of  the  highways  of  Esher, 
and  of  501.,  on  16th  June  consented  to  the  making  and  con- 
tinuing such  new   public  footway  through    his  said  land. 

2.  Surry.  Four  justices,  at  a  special  sessions,  on  the  16th  of  June 
1812,  iiaving  upon  view  found  that  a  certain  part  of  a  public 
footway  in  Esher,  lying  between  Hare  Lane  and  the  village  of 
Ether,  and  leading  from  the  lands  of  C.  R.  Ellis,  Esquire,  to 
the  village  of  Esher,  of  the  length  of  640  yards,  and  particu- 
larly described  in  the  annexed  plan,  might  be  diverted,  so  as 
to  make  the  same  more  commodious  to  the  public,  and  having 
viewed  a  course  proposed  for  the  new  public  footway  in  lieu 
thereof  through  the  lands  of  fV.  Alder,  of  the  length  of  296 
yardsy  and  of  tlie  breadth  of  four  feet,  described  in  the  annexed 
plan  as  leading  from  land  of  C.  R.  EUis  to  a  certain  other 
public  footway,  bridleway,  or  highway  in  the  parish  of  Esher, 
called  Oaremont  Lane,  and  having  received  evidence  of  the 
consent  of  Alder  to  the  said  footway  being  made  through  his 
faid  land^  by  writing  under  his  hand  and  seal,  and  having  also 

viewed 
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viewed  the  said  new  ]mbUc  footway,  and  fimnd  tbe  «ame  to 
be  put  in  good  condition  and  repair,  ordered  under  their  handa^ 
and  seals  that  the  said  public  footway  should  be  diverted 
through  tbe  lands  aforesaid.    3.  Surry,  On  16di  Jime,  thraeoF" 
the  justices  who  had  viewed  the  public  fi>otway  described i^ 
the  annexed  plan,  and  had  made  an  order  for  diverttng  the 
[  636  ]     old  public  footway,  being  satisfied  that  the  new  footway  thef^ 
in  described  was  properly  made  and  fit  for  the  receptioft^f 
travellers,  ordered  under  their  hands  and  meils  th^  the  M 
public  footway  of  the  length  of  540  yards,  and  of  tbe  bremkh 
'  of  four  feet  upon  a  medium,  as  appeared  by  the  pbn,  sbMH 
be  stopped  up,  and  that  the  soil  thereof  shoald  be  fold  by  Ike 
surveyor,  445  yards  thereof  to  the  plaintiff,  ahd  9i  yard%  the 
remainder  thereof,  to  Alder^  whose  lands  adjoined  thereto  re- 
spectively, if  they  should  be  witling  to  purchase  the  ^sMM  6r 
the  liill  value,  if   not,   to  some  other,  for  tbe  fiill   itattie. 
4.  Surry.   On  the  same  day,  the  same  three  magistrates  eerd^i 
ionder  their  hands  and  seals,  that  445  yards  of  the  mid  oH; 
public  footway  was  sold  by  thie  surveyor  to  the  plaintiff  the 
proprietor  of  the  lands  adjoining,  for  ^e  sum  of  AOi>»  tad  liiat 
the  remainder  thereof,  consisting  of  95  yanls  of  lanS,  ibgethor 
with  the  602.  so  paid  tb  the  surveyor  by  the  phdikiff^  iieere  r»> 
spectively  sold  and  paid  to  Alder,  the  proprietor  of  die  kM 
acyoining,  for  tho  consideration  or  purchase  of  lands  ef  90S 
yards  in  length,  and  of  tlie  breadth  of  four  feet  upon  a  Me- 
dium, for  the  said  new  public  footway,  add  that  mteh  saiei 
and  purchase  respectively  had  the  same  mi^^rates'  oonMt 
and  approbation.    Two  receipts  of  the  same  date  were  gtvb) 
the  one  by  the  surveyor  to  the  plaintiff  for  50L,  exprttved  toi 
be  the  fiUl  consideration  money  for  the  purchase  of  the  old 
public  footway,  pursuant  to  the  said  orders  and  ceitlfidiliB^ 
the  other  by  Alder  to  the  surveyor  for  50t.,  whidi,  with'  the 
land  and  soil  of  95  yards  of  the  old  public  footway  gikJSliei 
him  by  the  said  surveyor,  was  expressed  to  be  tbe  fuH  W^' 
sideration  money  for  the  purchase  of  the  n^w  {rdblic  foMM^ri 
pursuant  to  the  said  order  and  certificate.    The  deQlaMk 
appealed  against   this   order  to  the  ensuing  Surry  general 
quarter  sessions,  when  the  same  wias,  upon  tbe  heariog",  tal 
examination  of  witnesses,  confiimed  by  an  order  of  sesEffons^ 
and  the  ^peal  dismissed.    It  was  admitted  that  all  the  orders 
and  proceedings  here  recited  referred  to  the  footway  in  ijoes- 
tkia,  and  liiat  passengers  may  now  pass  firom  Hare  iMtfo 
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Egher,  hf  goiag  on  the  new  fi>otway  lo  the  entrance  thereof      1814. 
into  the  xoad  called  Claremont  Laney  and  passing  along  tbiit     "^ 
lane  to  the  village  of  Esher,  as  was  delineated  on  the  plan  an-   p^vthi£u 
lezed  to  ilie  original  order  of  jastices,  which,  it  was  agreed^  v. 

ilkNiId  be  taken  as  part  of  the  present  case,  and  if  the  Court     Pjenkt- 
sbcNildibe  of  opinion  that  the  order  and  proceedings  were 
good  and  suflBcient  for  the  diverting,  turning,  and  stopping  of 
tlie  aaid  footway,  then  the  verdict  was  to  stand,  othermse  a 
Donsait  to  be  entered. 

The  objections  taken  by  the  defendant  to  these  proceedings 
vrer^  1.  That  no  such  certificate  by  two  justices  upon  view 
dm  the  new  footway  was  complete  and  put  in  good  con- 
ditfon  and  repair,  was  made  before  the  stopping  up  and  in- 
domire  of  the  old  way,  and  returned  to  the  clerk  of  the  peace, 
m  the  statute  13  G.  3.  c.  78.  s.  19.  requires.  2.  That  if  eitlier 
of  the  instruments  above  stated  were  such  a  certificate,  it  was 
not  enrolled  as  that  act  required.  3.  That  there  was  no  new 
wmj  made  in  lieu  of  the  old  way ;  because  the  new  way  did 
dot  directly  lead  fiY)m  the  same  terminus  a  quo  to  the  same 
tarmtiiiif  ad  quern :  it  was  only  a  new  way  leading  firom  the 
fermtiittf  a  quo  into  another  highway,  from  which,  indeed,  as 
konn  any  part  of  any  highway  in  the  kingdom,  the  subjects 
adght  eircnitously  travel  to  the  village  of  Eshery  but  that  the 
let  required  that  a  new  way  should  be  substituted  for  the  old 
me,  carrying  the  subject  to  the  whole  of  the  distance  to  the 
'«niltiifit  ad  quern.     fFelchy.  Nash,  8  East,  994. 

Best  Serjt.  for  the  plaintiff,  contended,  1.  That  the  words 
n  tlie  order  of  15th  June,  reciting  the  certificate,  were  a  suf- 
ieienf  certificate,  and  had  pursued  the  form  prescribed  by 
he  legislature  in  the  schedule  annexed  to  the  act,  ^o.  18., 
he  only  form  they  had  prescribed  for  it.  2.  As  to  the  enrol-  r  533  ] 
nent,  if  it  be  insufficient,  the  objection  affects  all  similar  pro- 
Wfedings  throughout  the  county  :  and  the  practice  of  all  other 
^oifnties  is  similar:  unless  therefore  the  statute  peremptorily 
'eqidres  a  transcript,  the  Court  wiH  not  overturn  die  universal 
irtetice.  The  depositing  the  proceedings  amongst  the  rolls 
if  the  court  is  a  sufficient  enrolment.  By  a  very  old  rule  of 
ihe  Court  of  King's  Bench,  R.  E.  5  fV.  if  Af.  reg.  1.,  the  at- 
x>niies  are  ordered  to  bring  in  the  judgments  engrossed  on 
larchment,  and  they  are  never  afterwards  transcribed.  Tlie 
leason  why  bargains  and  sales  of  lands  are  transcribed  on  a 
"oII,  is,  that  tlic  purchsiser  has  occasion  to  take  away  and  keep 

the 
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the  originals ;  but  there  is  no  other  appropriate  custody  be 
these  original  orders  than  that  of  the  clerk  of  the  peace,  k 
is  found  that  these  were  a  part  of  the  rolls  of  the  oourt,  and 
were  kept  as  all  records  of  the  court  are  kept.  3.  in  Wdck 
v:  Nash  no  new  road  at  all  was  substituted^  only  an  old  road 
widened,  and  that  only  for  a  part  of  the  length,  and  another 
stopped  up.  There  the  magistrates,  therefore,  had  no  jorii- 
diction:  here  the  magistrates  have  jurisdiction,  because  tbey 
substitute  for  the  old  one  a  new  road  of  such  length  as  the 
circumstances  rendered  necessary. 

Shepherd,  Solicitor-General,  contri.    Tlie  statute  require» 
that  a  distinct  certificate  by  two  magistrates,  upou  view,  that 
the  new  footway  is  complete,  and  in  good  condition  andre^ 
pair,  shall  be  returned  and  enrolled  before  the  stoppage  of  the 
old  fi[>otway.    The  form  in  tlie  schedule  No.  18.  is  given  tot 
another  purpose:  but  where  a  statute  prescribes  a  certificati^ 
the  omission  to  subjoin  a  precedent  for  it  in  the  schedule  does 
not  dispense  with  the  certificate.    2.  As  to  the  enrolling,  it »» 
important  tliat  the  change  of  a  road  should  be  regularly  noti- 
fied, that  the  subject  may  see,  by  referring  to  the  reoord, 
which  road  he  may  travel  without  being  a  trespasser.-  Tbe 
difference  between  enrolling  and  affiling  is  material;  to  so 
allegation  of  a  bargain  and  sale  enrolled,  the  appropriate  tn- 
verse  is  tml  tiel  record :  but  an  issue  thereon  would  not  be 
proved  by  producing  an  instrument  which  was  only  ^ed.   In 
Welch  V.  Nash  there  was  the  proper  certificate,  and  duly  en- 
rolled.   3.  As  to  the  merits,  if  it  suffices  to  set  out  a  new  wtj 
for  any  part  of  the  distance  less  than  the  whole,  it  must  mf- 
fice  to  set  out  a  new  way  for  any  part  of  the  distance,  however 
minute;  thus,  the  setting  out  a  single  yard  of  a  new  foo^ath 
leading  pto  any  public  highway  whatever,  along  which  the 
subject  may  ultimately  arrive  at  the  terminus  ad  gicem,  would 
satisfy  the  act.  If  this  be  so,  there  is  no  diff*erence  in  principle 
between  this  case  and  fFelch  v.  Nash;  for  in  that  case,  as  in 
this,  another  public  way  supplied  to  the  subject  the  meains  of 
getting  by  a  lawful  tract,  however  circuitous,  from  the  term- 
nus  a  quo  to  the  terminus  ad  quern.  But  this  does  not  satisfy  the 
act,  for  it  throws  on  the  subject  the  onus  of  ascertaining 
whether  such  other  way  be  truly  a  public  road,  whereas  he 
knows  the  way  to  be  such,  which  is  sought  to  be  turned;  and 
it  is  a  further  objection  in  this  case,  where  for  a  footway  a 
passage  for  the  most  part  along  a  common  highway  is  subfti- 
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tnied,  that  the  highway  may  be  miry  and  less  convenleiit  for 
foot-passengers  than  the  old  footway.  The  stopping  a  path 
fWMD  Hare-Lnme  to  Etihn  is  not,  therefore,  compensated  liy 
•ctthig  out  a  new  path  from  Hare- Lane  to  a  point  of  Oermofnt" 
Lame,  which  is  half  a  mile  dbtant  from  Esher^  and  along 
whieh  the  subject  does  not  pass  by  virtue  of  these  orders,  (for 
they  do  not  Bfkct  to  give  a  right  of  footway  along  QemumU 
Ime,)  but  by  his  former  common-law  right. 

BetfB  tefVj  was  stopped  by  the  Court,  whose  judgment  was 
delivered  by 

GiBBs  C.  J.    The  Courts  have  considered  that  the  legisla- 
ture has  given  to  magistrates  a  new  jurisdiction,  and  have 
therefore  been  vigilant  to  keep  them  within  the  limits  of  the 
furiadictlon  so  given.    But  they  have  also  considered  that  a 
Donfidence  is  to  be  placed  in  the  magistrates  to  whom  this 
power  is  entrusted,  for  the  exercise  of  their  discretion  within 
the  limits  of  that  jurisdiction.     In  a  case  which  occurred  in 
177*^  certun  magistrates  having  stepped  up  an  old  road,  and 
giren  a  new  one,  and  afterwards'  having  stopped  another  pa- 
ndlel  road,  utterly  useless  to  all,  it  was  held  that  they  could 
not  stop  the  latter,  because  there  was  nothing  given  in  lieu  of 
it.    In  Welch  v.  Nash  the  Court  of  King's  Bench  held  the 
same.    Three  objections  are  made  on  the  part  of  the  defend- 
ant.    I.  That  no  certificate  has  been  returned.    When  the 
oounsel  for  the  plaintiff  says  that  the  magistrates  have  adopted 
the  only  fonn  prescribed  by  the  act,  the  counsel  for  the  de- 
fendant answers,  that  no  form  is  given  for  this,  but  that  the 
act  directs  it  to  be  done;  and  therefore  the  magistrates  must 
do  it.    We  think  it  has  been  done,  and  that  there  is  the  certi- 
ficate of  two  magistrates  that  the  new  road  was  made  perfect 
before  the  old  road  was  stopped.  Assuming  this  for  a  moment 
to  be  sufficient,  we  will  look  ftirther;  we  will  suppose  that 
the  legblature  thought  the  certificate  should  follow  the  order 
for  diverting,  and  precede  the  act  of  inclosure.    On  the  15th 
otJune  the  order  of  diversion  is  made,  and  it  may  be  argued 
that  the  words  of  certificate  therein  contained  precede  the 
making  of  the  order:  but  on  the  16th  of  June,  after  the  order 
for  the  diversion,  a  certificate  is  signed  by  three  justices,  that 
the  new  way  is  in  good  condition,  and  that,  at  all  events,  is 
'sufficient.    Ttie  second  objection  is,  that  the  certificate  is  not 
enrolled.    It  is  very  questionable  whether  by  the  term  enrol- 
ment is  here  meant  any  thing  more  than  placing  the  orders 
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Bmbiig  the  records  of  the  aewioiis;  bul  suppofiBg  it  to  mean 

an  actual  transcript,  the  act  is  herein  merely  directcMy  t»  the 

PoKTHBiv   otbcer;  and  it  cannot  be  that  all  who  go  tibnt  way  shoidd  be 

rekidered  trespassers  by  the  neglect  of  the  officer  to  peribnii 

Ids  duty.   It  has  been  held  in  questions  arising  on  tlie  jnegiater 

acts,  that  they  are  only  directory  to  the  officer  to  enroll  and. 

that  the  title  of  a  purchaser  is  not  vacated  by  the  neglect  of 

enrolment;  and  in  Gamck  v.  fVUIiamt,  onto,  iii,  641,  thief  Court 

held  the  same  doctrine  with  recfpect  to  enrolling  the  memorial 

of  an  annuity.    The  last  objection  is,  that  no  sufficient  iienr 

way  has.  been  set  out  In  lieu  of  tlie  old  way.    It  is  uiged  fyt 

the  defendant,  that  if  the  magistrates  take  away  the  old  road^ 

to  which  the  defendant  has.  a  confessed  right,  they  must  give 

him  in  iieu  of  it  a  complete  title  to  a  new  road  for  the  whole 

distance,  on  their  order,  and  on  iheir  cNrder  alone.    We  thiak 

the  act  is  not  so  to  be  construed.    We  are  of  opinionj  that  if 

the  new  road  given  by  the  order  carries  the  subject  into  a 

public  highway  that  carries  him  to  the  point  to  which  the  old 

road  led^  it  is  sufficient.    We,  therefore,  are  of  opinion,  that 

none  of  these  objections  are  available,  and  the  judgment  most 

consequehtly  be 

For  the  Plaintiff. 


[642] 


June  90, 


Wilson  and  Others,  Assigneeei  of  Park,  a  Bankrupt, 

o.  Hbathsr. 


The  owner  rjlROVER  by  the  Plaintiff,  as  assignees  of  ParJc,  a  bank-- 
upon^receiv-  nipt,  for  a  schooner.    Upon  the  tnal,  before  DaWu,  J. 

^B  loan  of  at  Ckdldhull,  at  the  sittings  after  Mich,  term  1813,  a  verdict 
edherin^e'  was  found  for  the  plaintifi^  subject  to  a  case,  which  in  siib* 
brolke^^and  stance  Stated,  that  the  bankrupt  Park,  who  resided  in  Loitdon, 
executed  a  was  the  sole  registered  owner  of  the  Sea  Nymph,  then  belong- 
him^  whereon  '^^S  ^  ^^^  trading  to  and  fix>m  the  port  of  London,  where  she 
was  an  in-  was  duly  registered.  On  the  9th  October  1812  the  vessel 
that  tfaat^M-    sailed  from  London  for  Gibraltar;  hut,  meeting  with  damage, 

signment  was 

made  as  a  lien  or  secdrity  for  the  loan  on  the  TeM^y  and  that  the  broker  sboold  innMRliaidy 
sell,  and  execute  a  lawfal  bill  of  sale  of  her  to  the  purchaser,  and  after  retaining  the  (pAOy  com- 
mission,  and  charges,  pay  the  surplus  to  tlie  owner:  tfin  reqniiites  of  the  sbtD-rei^ter  nets 
were  not  pursaed:  Held  that  this  was  no  lien,  but  a  mortgage;  but  Yoid. under  thoae  acts; 
that  the  broker,  therefore,  covld  not  retain  ^e  vessel  mitU  paym'eht  of  the  ban. 

put 
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put  into  ParUmoutk^  and  was  laid  up  iu  the  hfurbour  thare« 
The  banlmiptj,  iii  December  1812,  desired  the  Defendant,  who 
resided  at  PcrUmouth,  to  sell  the.  vessel;  but  there  being  no 
immediate  wle  for  h^,  he  applied  to  the  defendant  to  give  his 
acceptance  for  2001.  on  the  security  of  tlie  vessel,  which  the 
defendant  agreed^  on  the  vessel  being  completely  conveyed  to. 
bim^  tp  do,  and  to  account  lor  the  difference  in  case  she 
should  be  sold  for  a  greater  sum;  and  she  would  have  been 
sold,  at  any  subsequeni;  time  if  a  purchaser  could  have  been 
found  fi>r  her.  On  the  6th  Jamary  1813  the  bankrupt  duly 
executed  a  bill  of  sale  of  the  vessel  and  an  indorsement  on  the. 
registry  was  then  duly  made  and  .executed  by  the  bankrupt  in 
the  presence  of  two  witnesses,  and  the  certificate  of  registry,; 
luid  bill  of  sale  from  the  farmer  owner  to  thebankrupt,  were 
ddivared  by  him  to  the  defendant;  and  the  defendant  at  the 
same  time  gave  his  acceptance  .Sor  90f}L  to  the  bankrupt, 
vfaidi  was  afterwards,  and  befiMre  ilie  demand  and  refiisal 
hereinafter  mentioned,  duly  paid  fay  the  defendant*  The 
vea^d  was,  vnpoB  the  e!zecution  d  the  bill  of  sale,  put  into,  and 
bad  ever  idnce  remained  in  the.  dj^fendant's  possession,  and 
had^  from  hei^  arriviil,  lain  in  ParUnumtk  harbour^  without 
being  fitted  out  or  employed  in  trading  to  and  from  that  port. 
No  copy  of  the  hidorsement  so  made  on  the  tertiftcate  of  the 
iwgntty  had  ever  been  deHvefed  tJb  the  piersons  authoriased  to 
make  registry  and  ghmt  certificates  of  registry  in  the  port  of 
Idomdtm;  uor  any  entry  thereof  indorsed  on  the  oath  or  affl* 
davk  on  whicfa  the  original  certificate  was  obtained,  nor  any 
notice  thereof  givei^  to  the  comnlislioners  of  the  cvntoms^  nor 
any  memonmdusi  of  the  same  made  in  the  book  of  registry  at 
the  port  of  London,  nor  any  copy  of  such  bill  of  sale  delivered 
to  the  persons  authoristed  to  midce  registry  and  grant  certifi- 
cates of  regi^stry  in  that  port,  nor  atay  entry  thereof  indorsed 
OD  the  oath  <xr  affidavit,  nor  any  notice  given  of  the  same  to 
the  commissioners  of  tke  customs,  nor  had  any  regktry  de  tioDo 
of  the  vessel  been  made  at  the  port  of  PortinunUh  or  else- 
where. In  Januarff  1813  Park  became  a  bankrupt,  and  the 
^mtifis  w^ere  his  assignees;  whc^  before  the  action,  duly  de- 
iMmded  (but  without  tendering  the  2001.)  the  possession  of  the 
vessel,  wliich  the  defendant  refused  to  delivers  he  had  no 
other  claim  on  the  vessel  than  for  the  2001.  The  bill  of  sale 
expressed  diat  Park^  in  consideh&tion  of  two  hundred  pounds 
to  him  paid  by  the  defendant,  had  granted,  bargauoied,  sold^ 
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assigned^  and  set  over  unto»  the  defendaBt,  the  schooner  &<i 
Nymphf  of  Ltmdon,  described  as  having  been  a  IhOek  prize  la 
a  king's  ship,  the  Stately ,  and  duly  registered,  and  setting  cot 
a  copy  of  the  certificate  of  such  register^  and  setting  out  the 
bill  of  sale  faeom  the  former  owner,  to  hold  Uie  same  schoMier 
unto  the  defendant,  his  executors,  &c.  to  his  and  their  owo 
use  and  uses,  and  as  their  own  prc^r  goods  and  chattels  from 
thenceforth  for  erer.  And  the  bankrupt  covenanted  for  titie^ 
and  for  quiet  enjoyment,  subject  nevertheless  to  the  stqnda- 
tions  indorsed  thereon ;  which  were,  that  ^  it  was  understood 
that  the  within  assignment  was  made  and  concluded  as  a  lie* 
or  security  to  the  defendant,  for  the  witfain-mentioned  two 
hundred  pounds  advanced  to  the  plaintiff  upon  that  schooner; 
and  that  the  defendant  might  lawfully  make  immediate  sale, 
by  public  auction  or  private  contract,  of  the  schooner,  md 
aftar  concluding  the  same,  execute  as  fiiHy  and  effectually  ai 
the  bankrupt  might  or  oouki  do,  a  regular  and  lawful  instra- 
ment  or  bill  of  sale  to  the  purchaser,  and  forthwith  pay  over 
to  the  bankrupt  such  balance  as  should  remain  due  U>  Un 
after  deducting  the  aforesaid  advance^  commission  for  seili^^, 
and  other  charges."  This  was  signed  by  the  bankrupt,  sad 
a  receipt  for  two  hundred  pounds,  the  consideration-moBey, 
was  also  indorsed. 

PeU  Seijt.,  for  the  plahitifls,  relied  on  the  diversity  of 
opinion  which  had  prevailed  among  the  judges  in  EbMard  v. 
JohnsUme,  ante,  iii.  177*  That  case  diflered  firom  this  in  the 
circumstance,  that  there  a  registration  de  mmo  had  been 
made,  which,  he  contended,  was  here  necessary,  the  Sea 
Nymph  having  changed  her  port  firom  London  to  Portt- 
numlA. 

Leni,  for  the  defendant,  admitted  that  the  requMtes  of  the 
acts  bad  been  observed,  but  contended  that  this  case  was  not 
within  the  act,  which  did  not  apply  to  cases  of  lien.  Meetoa 
and  another,  Aengneee  qf  WUUame,  v.  Atkme,  ante  38L  (The 
Court  observed  that  the  case  cited  was  very  distinguishable^ 
being  merely  that  of  a  lien  on  the  documents,  but  here  the 
defendant  had  the  possession  of  the  ship  itself,  and  the  physicsl 
power  of  sending  her  to  sea^  In  HutAard  v,  Johmtone,  Woei 
B.  differed  fit>m  the  opinion  of  havoTence  J.  in  JIfotf  v.  Ckof' 
nock,  2  Eaet  401.,  by  holding  that  the  incomplete  transfer  coo- 
ferred  an  inchoate  right.  But  even  if  there  be  an  abortive 
attempt  to  acquire  the  ownership,  it  will  not  divest  the  pre- 
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rioii8  lien.    The  bankrupt  merely  renounces  his  right  to  send 
the  ship  to  sea  till  he  has  repaid  this  loan. 

Pell,  in  reply.  This  is  not  a  case  of  Uen,  but  of  absolute 
and  complete  disposal  and  sale:  the  last  act,  *34  6. 3.  c.  68., 
prohibits  all  transfers  of  ships  that  are  not  made  in  writing; 
and  in  the  case  of  BoUestm  v.  ITdAerty  both  at  law,  3  Term. 
Rep.  406.,  and  in  equity,  3  Bro.  Cha.  Co.  571  ^  it  has  been  de- 
cided that  the  possession  of  a  vessel  without  a  transfer  in 
writing  does  not  give  even  a  lien. 

GiBBsC.J.   This  is  an  action  of  trover,  by  the  assignees  of 
a  bankrupt,  brought  to  recover  a  ship,  to  which  the  defend- 
ant makes  title.    He  says,  I  claim  only  a  lieU,  to  retain  her 
only  till  my  debt  is  paid :  and  much  confiiidon  has  arisen  by  a 
loose  reference  to  the  doctrine  of  lien.   The  right  of  iim  does 
not  arise  out  of  any  contract  whatsoever,  but  out  of  a  right  to 
hold  property  till  the  party  claiming  the  lien  has  been  paid 
for  tlue  operation  he  performs.    I  think  it  has  been  held,  that 
if  a  person  agrees  to  do  the  work  for  a  specific  sum,  he  loses 
Us  lien«    This  is  a  deposit  for  a  sum  lent  on  the  ship :  that  is 
not  strk^tly  a  lien.    But  it  is  said  by  my  brother  Lem,  the 
agreement  is,  that  the  ship  shall  be  retained  till  the  2001.  is 
paid.    Look  at  the  evidence !  what  is  it  ?  An  indorsement  on 
the  bill  of  sale  states  that  the  assignment  is  made  or  con^ 
eluded  as  a  lien  or  security  to  the  defendant  for  the  sum  of 
9001.  advanced  by  him,  aiid  that  the  defendant  should  make 
immediate  sale,  and  convey  the  vessel  to  a  purchaser,  and 
after  repaying  himself  pay  over  the  surplus  of  the  price. 
What  agreement  is  to  be  inferr<cd  from  that?  Why,  an  agree- 
ment of  mortgage,  subject  to  redemption,  on  the  money  ad- 
vanced being  repaid.    But,  no  doubt,  until  repayment  the 
mortgagee  would,  by  the  terms  of  the  bill  of  sale,  have  the 
fiiU  dominion  and  use  of  ship.    The  intent  of  the  register  acts 
was,  that  no  person  might  have  the  use  4>(  a  ship,  whose  name 
might  not  be  discovered  by  referring  to  some  public  docu- 
ment.   But  if  all  mortgagees  might  be  taken  out  of  the  sta- 
tutes, the  statutes  would  become  ineffectual.    There  can  be 
no  doubt,  therefore,  that  if  there  be  an  instrument  purporting 
to  convey  the  ship  to  a  lender  for  securing  money,  the  instru- 
ment doing  that  must  pursue  all  the  requisites  of  the  register 
acts.    The  doubt  which  arose  on  the  case  of  RoUefUm  v.  fltfr- 
bertf  was,  whether  the  act  might  not  be  evaded  in  consequence 
of  that  judgment,  by  a  mere  manual  transfer  of  a  vessel.    To 
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avoid  that,  the  act  34  G.  3.  was  passed.  There  is  no  doubt, 
that  there  was  an  attempt  in  this  case  to  transfer  the  ship,  and 
that  the  requisites  have  not  been  complied  with  $  and  therefore 
all  is  void,  which  was  intended  to  be  done.  My  brother  Lem 
says,  admitting  thai,  nevertheless  the  defendant  has  a  right  to 
bold  the  ship  till  the  terins  are  complied  ^tb,  (vie.  of  the 
payment  of  th€^  money  due  to  the  defendant,}  on  wliich  die 
vessel  was  delivered.  But  I  do  not  think  those  were  the  terms 
on  which  it  was  delivered :  we  must  find  those  terms  in  the 
bill  of  sale,  which  ils  an  agreement  of  mortgage.  Therefore 
the  plaintifls  are  end tl^  to  recorer. 

Hbatb  J.  I  am  of  the  same  opinion.  As  to  the  doetrhie 
contended  for  by  th^  oounsd  for  the  defendant,  it  would  rqpeal 
the  whole  of  the  ship-register  acts.  The  calling  it  a  Uen,  wifl 
not  make  1%  such.  This  is  no  lien  j  it  is  a  pledge ;  and'  wttt 
we  to  make  a  pledge  of  a  ship  eflfectual,  we  should  repeal  the 
statute  to  all  effl^ts  vidiatsoever.  The  mischief,  as  I  'under- 
stand, was,  that  before  this  act  a  practice  was  prevalent,  as 
old  as  the  time  of  Wm.  3.  that  foreigners  purchased  shares  in 
BriU$h  vessels,  and  traded  to  our  colonies:  to  prevent  tha^  ft 
was  enacted  that  no  transfer  should  take  efiiBot  for  any  shue 
in  a  vessel,  unless  all  these  particulans  were'  specified,  as  dt- 
rected  by  the  statutes :  but  it  would  completely  defent  tiie 
purpose  of  these  statutes,  if  a  foreigner,  by  advancing  a  sura 
of  money  by  way  of  inortgage,  might  acquire  a  share  In  a  dnp^ 
of  which  he  might,  as  mortgagee,  so  long  as  h^  conthnied 
such,  have  the  complete  control  to  all  intents  and  purposes. 

Chambbb  J.    lam  of  the  same  opinion,  for  the  reasons  sta- 
ted by  my  Lord,  and  Mr.  Justice  Heatlu 
'  Dallas  J.    The  case  lies  in  a  very  narrow  compass:  <h< 
question  was,  whether  this  was  a  mere  security  for  the 
due,  or  a  transfer  of  the  ship :  this  depends  on  the  fiiets  of 
case.    It  is  not  a  mere  deposit  for  the  sum  advanced,  but 


agreement  for  the  transfer  of  the  ship.    The  proof  is  tiiat 
bin  of  sale  is  ^cecuted :  for  what  purpose,  but  to  transfer  th< 
property  in  the  ship  ?  The  indorsement  shews  it  more  strongly     * 
reciting  that  the  intent  was,  that  the  defendant  should  sell  am 
convey  the  ship:  how  could  he  convey,  unless  he  had  the  pi 
perty  in  the  ship  ?    Although,  therefore,  I  had  some  doubt 
first,  I  have  now  none  whatever,  but  that  the  plaintUT  is  ent 

■ 

tied  to  recover. 

Judgment  for  the  Plain  ti: 
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The  Kino  d,  the  Sheriff  of  Middlbsxx^  in  j     22 

Thompson  v.  Powell. 

^JUGHJN  Seijt.  bad  iu  £(Uter  term  ruled  the  sheriff  to     if  a  rale  on 
return  a  writ  of  capias  ad  retpondendum,  which  rule  expired  ^^  ^^^ 
)n  the  day  after  the  end  of  that  term.    The  sheriff  filed  bis  ^^^  ^  ^ 
return  on  the  first  day  of  this  tenui  and  Vaughan  having  since  in  Tteatk^ 
>btidned  an  attachment,  Beit  had  moved  to  set  it  aside.  J^'iSw. 

VaughanSenU  now  shewed  for  cause,  that  in  this  Court  the  theletn  file 
oflBce  of  the  autos  brevium  being  open  during  the  vacation  for  yaeatlonwitii- 
the  return  of  writs,  the  sheriff  was  bound  *to  obey  the  rule  ^*>^^\ 

-        ,  ,  .         y .  .    .  after  the  rale 

when  it  expired,  and  had  not  time  given  until  tbe  first  day  of  eiplrei. 

the  ensuing  term.  The  ]tvng  v.  ihe  Sheriff  qf  Berki,'S  East,  [  *648  ] 
386.  The  note  thereto  subjoined  must  refer  to  the  practice  of 
thisG>urt;  for  the  Court  of  King's  Bench  baa  no  cialot6r«ratm 
office.'  If  tbe  writ  be  not  returned  before  tbe  first  day  of  the 
term,  the  plaintiff  cannot  declare  on  that  day,  and  tbe  defen- 
dant is  entitled  to  imparle  to  the  next  term. 

Best,  coAtra.  The  sheriff  is  supposed  to  be  present  in  court, 
by  himself  or  deputy,  to  return  the  writs,  the  rule  of  Court 
Mich.  T.  1654,  s.  1.  requiring  him  to  have  a  deputy  in  court 
for  that  puirpose.  In  the  Common  Pleas,  therefiure,  as  well  as 
in  J3.  J?.,  the  returning  of  writs  is  a  thing  to  be  done  in  term, 
and  the  sheriff  must  have  the  first  day  of  term  to  return  them 
in.    The  rule  in  both  Courts  is  the  same. 

Per  Curiam.  (After  consultmg  with  the  officer^)  The  rule 
of  Court  J9. 1{.  Michaelmas  326.3.  had  no  application  to  the 
case  cited,  nor  is  it  more  applicable  to  the  present  case.  By 
the  practice  of  this  Court  the  writ  ought,  for  the  reason  as- 
signed, to  be  returned  iu  vacation  time,  at  the  end  of  the  four 
days.    The  sheriff  is  one  day  too  late. 

Rule  discharged  with  costs. 
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jtmi  ».  Croft  ».  Pitman. 

cb^^^"t^  JjENS  Sevji.  had  obtained  a  nile  niri  to  enter  a  suggestion 
bl/irf^uid       pursuant  to  the  statute  99  &  40  6.3.  c.  104.  (local),  that 
howe^'        tj^e  defendant  was  a  person  '^seeking  his  Mivelihood  in  LondomJ* 
Smthwark.     Hq  ^^s  a  ooal-merchant.  and  his  dwelling-house  and  wharf 
half  a  count'    were  iu  Southwork,  but  he  also  pursued  his  trade  at  Honrfcrd 
ll^a^fw     ^ttil^ir'^  ^  ^^  ^^^  of  London^  and  there  contracted  the  debt 
the  porpoMs    for  which  this  action  was  brought    He  occupied  there  half  of 
seeks  his  live-  ^  counting-house^  and  paid  a  moiety  of  the  rent 
lihood  in />ii-      Shepherd.  Solicitor- General,  against  this  rule,  urged  that  the 
Court  of  Con-  defendant  s  coal-wharf  in  Southwark  was  the  place  where  he 
science  set     principally  and  substantially  carried  on  his  trade  and  resided, 
[     ^9  "]     though  he  had  this  counting-house  in  Ldmdon.    In  many  in- 
stances persons  who  trade  iu  London  are  yet  not  within  the  act 
MUler  y.  WilUams,  5  Etp.  19.;  Grey  v.  Cook,  8  East,  336. ;  Slm- 
ner  v.  Davis,  ante,  iu  196. 

The  Court  stopped  Lens,  who  would  have  supported  his 
rule. 

GiBBs  C.  J.  We  think  there  is  no  ground  for  resisting  tfab 
motion.  All  the  ingenuity  that  has  been  exercised  cannot 
point  out  a  distinction  between  a  person  who  rents  a  stall  6r 
a  whole  year,  and  a  person  who  rents  a  part  of  a  coontinf- 
house  for  the  same  period^  for  the  purposes  of  the  business  he 
carries  on. 

Rule  absolute. 


IN  THE  Fimr-MURTH  Ybar  of  GEORGE  lid.  649 

1814. 


Wtnmb  v.  Clarke^  Clerk.  Jumeis. 

THIS  was  an  action  for  non  residence.    Tlie  Plaintiff  sued  ^  ifapWntiff 
declare*  luer 
out  his  writ  returnable  in  Trinity  term  1813^  and  entered  two  tenns 

an  appearance  for  tiie  Defendant^  and  while  *  the  bUIs  for  the  j^"^^^  . 
relirfof  the  clergy  were  pending  in  parliament^  some  of  the  writurctuni. 
prelates  having  reprobated  the  plaintiflfs  practice  of  proceed-  win  get  aside 
lug  to  deliver  declarations  pending  those  bills,  he  abstained  ^  decUrtP 
fix>ni  delivering  the  declaration  in  the  present  case  until  the     Botiiotaie 
4th  of  Jtme  1814,  when  it  was  delivered,  accompanied  with  a  SeaS/ii 
notice  to  plead  thereto  within  the  first  four  days  of  Trinity  term,  airea^  om  of 

Lens  SerjU  had  obtained  a  rule  nisi  to  set  aside  all  proceed-  **!.  ^^^^ 
ings  in  this  cause,  comprising  the  writ,  for  irregularity  in     *^ 
baying  delivered  the  declaration  after  two  terms  had  expired. 
Shepherd  Solicitor-General,  opposed  the  rule,  on  the  ground 
that  the  defendant  was  not  aggrieved.    The  plaintiff  was  out 
of  eoort  in  the  third  term  after  that  in  which  the  writ  was 
retomable,  for  want  of  a  declaration ;  when  he  delivered  his 
declaration  it  was  therefore  a  nullity,  not  being  supported  by 
any  ensting  writ ;  and  as  it  did  not  appear  that  the  plaintiff 
would  have  taken  any  further  steps  upon  his  declaration,  the 
defendant  might  safely  have  neglected  it,  and  therefore  was 
applying  for  the  interference  of  the  Couit  without  any  neces- 
sity or  any  reasonable  ground.    At  all  events  the  irregularity 
in  the  last  step  of  the  cause  was  no  ground  for  setting  aside 
the  previous  proceedings,  which  were  regular  when  they  were 
instituted,  but  had  now  become  a  nullity. 

The  Court  held  that  the  defendant  could  not  under  these 
circumstances  have  signed  a  judgment  of  non  pros  immediately 
l>efbre  the  delivery  of  the  declaration,  for  the  cause  had  then 
clied  a  natural  death,  and  was  dead  in  the  same  state  as  if  it 
liad  become  extinct  by  a  plea  in  abatement:  neither  party 
"Was  entitled  to  receive  any  costs  from  the  other.    The  Court 
therefore  would  not  make  any  order  as  to  the  previous  pro- 
ceedings :  the  only  thing  of  which  the  defendant  had  to  com-       [  651  ] 
plain,  was  of  the  delivery  of  a  declaration  supported  by  no 
precedent  process;  but  he  was  entitled  to  come  to  the  Court 
to  complain  of  that.    Tlie  rule  therefore  must  be  absolute  to 
set  aside  the  declaration  with  costs. 
Vol.  V.  Yy 
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Grojan  V.  Lbb. 


If  the  year    fVlIjilS  was  a  motion  to  set  aside  a  writ  of  captor  for  irregU- 

oyr  Lord  is     J|[     Inritv  in  thp  Kmrlhih  nnti#*#>.  nrti^r^^in  tfiA  mr^nth    an/1   A^^ 


stoted^lSe"  -■•  *^^^  *"  *^  English  notice,  wherein  the  month,  and  day 
English  no-  of  the  month,  on  which  the  Defendant  was  warned  to  appear, 
ofcommon^*  ^^^^  Stated  in  words  at  length,  but  the  year  of  our  Lord  was 
process,  it  expressed  in  figures.  The  case  was  twice  spoken  to  by  Pdl 
pressed  in '  Seijt.  against  the  rule,  who  cited  the  Weaoer's  Compaiiy  9,  U 
SS,Mwon  ^-  ^^^^^*y  2  Str.  1232.  Elliot  v.  Parrott,  Bama,  425.  and  Steel 
as  the  month  V.  Campbell^  ante,  i.  424.  and  argued  that  Pinero  v.  Hudson, 
^Se^ie  that  ^  ^^^^  ^  Seho.  1 19.  was  distinguishable,  because  there  every 
it  is  necessary  part  of  the  date  was  in  firares. 

to  state  the*^--,^..  -,  -  ,•• 

year.  Fat^g/uin  Seijt.,  m  support  of  the  rule,  suggested  that  tihe 

Court  of  King's  Bench  had  overruled  Pmero  v.  Hudson,  and 
urged  that  there  was  a  wide  difference  between  the  puttinjf 
no  year  at  all,  which  might  be  good,  and  the  putting  the  year 
in  figures. 

The  case  stood  over  for  inquiry  into  the  practice  of  the  Court 
of  King's  Bench. 

GiBBS  C.  J.  This  was  an  application  to  set  aside  proceed- 
iugs,  because  the  year  in  the  English  notice  was  not  written 
in  words  at  length.  Many  cases  were  cited  here;  one  ki  this 
court,  in  which  the  question  occurred,  but  the  case  went  off 
on  a  collateral  point.  My  brother  Heath  has  enquired  of  tbe 
[  652  ]  Court  of  King's  Bench,  and  it  has  been  there  decided  in  moR 
than  one  case  (a)^  that  both  the  month  and  the  year  must  be 
written  in  words  at  length ;  and  that  though  the  month  be 
written  at  length,  yet  if  the  year  be  in  figures,  it  is  bad.  Sup- 
posing that  the  statute  does  not  require  the  year  to  be  addedi 
although  the  blank  left  in  the  form  given  by  the  act  may  is 

(a)    The  following  Dote  was  month  in  the  notice  were  in  words 

communicated  to  this  Court  by  at  lengthy  and  the  year  in  fignrei. 

Bay  ley  J,  The  Court  did  not  set  aside  tbe 

In  Williams  v.  Jay,  Hilary  term  writ,  but  merely  the  service.— 
1814,  the  Court  of  King's  Bench         The  case  in   Str.    193S.  "^ 

lield  the 'service  of  the  process  cited. 


irregular    Avherc     the    day    and 


well 
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well  be  intended  for  the  year  as  for  die  month,  yet  if  the  year        1814. 
is  added,  the  year  is  a  qualification  of  the  month ;  and  there- 
fore  the  year  must  be  expressed  in  words  as  well  as  the  month.  ^ 

Consequently  we  think,  that  upon  the  reason  of  the  thing,  as  Lek. 
well  as  upon  authority,  the  service  of  the  writ,  not  the  writ  itseli^ 
(for  the  writ  is  right,  and  the  English  notice  ouly  is  wrong;) 
is  bad,  and  the  rule  must  be  altered  accordingly:  and  as  the 
rale  was  drawn  up  for  setting  aside  the  writ,  it  became  ne- 
cessary for  the  plaintiff  to  appear  and  defend  his  writ,  which 
is-  not  Tidotts,  and  therefore  the  defendant  is  not  entitled  to 
his  costs. 

A  Rule  absolute  to  set  aside  the  service  of 

the  writ  of  capias  ad  respoTidendum 

upon  payment  of  costs. 


DOCKBB  V.   King.  «/aaM25. 

raid£  Defendant  pleaded  in  abatement  as  follows. — ^And  A  plea  in 
-*•    lie  against  whom  the  Plainti£&  have  issued  their  original  m„Vt*b!Sn  by 
writ  by  the  name  of  WiUoughby  JSjng,  in  his  proper  *  person  ^'^^Ifff^^ 
oome89  and  pleads  that  he  was  baptized  by  the  name  of  fVelby^  dant^  ityiing 
to  wit,  at  London,  and  by  the  Christian  name  of  Welby  hath  ^^  ^^^^ 
always  since  his  baptism  hitherto  been  called  or  known,  with*  name,  comet, 
oat  this,  that  the  said  fFelby  now  is,  or  at  the  time  of  suing  ^^j^  n  j^^^ 
forth  of  the  said  writ,  or  ever  before,  was,  or  ever  since  hath  ^^»o  give  hu 
been,  known  by  the  Christian  niune  of  WilUmghby,  The  plain-     .  ^^T^' 
tiffs  demurred,  and  assigned  for  causes,  that  the  defendant  had 
admitted  that  he  was  the  person  named  and  sued,  and  that  he 
had  not  commenced  his  plea  with  the  words  ^^  and  WeUyy 
Kmgf  against  whom  the  plaintiffs  have  issued  their  original 
writ,"  &c.  in  the  usual  and  known  mode  of  pleading  a  plea  iu 
abatement ;  and  also  that  the  plea  only  stated  that  the  defen- 
dant was  called  or  known  by  the  name  of  Welby^  and  not 
that  he  was  called  and  known ;  and  also  for  that  the  plea  did 
not  set  out  the  surname  as  well  as  the  Christian  name  of  the 
defendant,  as  it  ought  to  do. 
Beit  Seijt.,  in  support  of  the  demurrer,  cited  Haworth  v. 

Y  y  2  Spraggs, 
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1814. 
Docker 

V, 

King. 


SpraggSy  8  T.  JR.  515,  as  decisive  in  &vour  of  the  last  ob- 
jection. 

Vaughan  Seijt.  contra. 

The  Court  were  clear  that  the  plaintiff  was  entitled  ta 

judgment. 

Judgment  respondeat  imster  (a). 


iei3. 

Afay  19. 

I 

A  defendant 
cannot  in  this 
Court  now 
plead  in 
abatement  to 
the  original 
writ,  for  the 
Court  will  not 
grant  him 
oyer. 

A  defen- 
dant who 
pleads  a  mis- 
nomer in 
abatement 
must  come 
and  appear 
by  his  right 
name,  and 
not  by  the 
description 
*'  he  who  is 
sued." 

And  he 
roust  nhew  his 
surname  with 
certainty. 

[  *654  ] 


(a)  Peake 

Tbb  Defendant  pleaded  in 
abatement  in  the  same  terms  as 
in  the  case  o{  Docker  v.  King,  and 
prayed  judgment  of  the  writ. 
The  Plaintiff  specially  demurred, 
for  that  the  defendant  had  admit- 
ted himself  to  be  the  person  sued 
by  the  name  of  John,  and  that 
his  surname  was  not  shewn  with 
certainty.  Sellon  Seijt.,  in  *  sup- 
port of  the  demurrer :  There  is  a 
fundamental  objection  to  this  plea, 
on  grounds  of  general  demurrer : 
it  is  a  plea  to  the  original  writ, 
and  the  defendant  prays  judgment 
of  the  writ.  That  cannot  be  done 
without  craving  oyer  of  the  writ, 
which  will  not  now  be  given,  and 
therefore  the  defendant  cannot  at 
this  day  hare  a  plea  in  abatement 


r.  Davis. 

to  the  writ  in  this  Court :  lie  may 
plead  in  abatement  to  the  dediF»- 
tlon. 

Shepherd  Serjt.,  contr^L    It  a 
not  necessary  to  have  oyer  of  the 
writ,  except  in  a  case  where  the 
defendant  wishes  to  take  advan- 
tage of  a  variance  between  the 
writ  and  the  declaration.   Heni€*s 
Pleader,  and  he  who  by  the  writ 
aforesaid  is  named  G.,  comes  aod 
pleads,  &c.    The  case  inST.K 
515.    Howarth  v.  Spraggi,  wis 
decided  without  reference  to  any 
of  the  old  cases.    The  fonn  ''aiHi 
he,  who,"  &c.  is  very  antlent 

The  Court,  on  the  authority  of 
Howarth  v.  Sprflggr«>Tgave  judg- 
ment for  the  Plamliff. 


1814. 
June  27, 


Connor  v.  Smyths. 


COVENANT  on  a  charter-party,  whereby^  the  Plaintiff 
nciVi^nunf^A  flint  his  chin    fht^  l^Jimhl^.  chniilil  inin  and  fiSll 


If  a  ihip- 

nanu  to  take  r^  covenanted  that  his  ship,  the  Kimblcy  should  join  and  sail 
ai  d*3[*^  *' ith  ^^^^  ^^®  ^^^  convoy  for  OportOy  and  there  receive  a  cargo  of 

proceed  with 

tbe  6r8t  convoy  that  should  sail  for  England  14  working  days  after  the  vessel  was  ready  to  UNM^t 
and  the  freighter  covenants  to  load  and  dispatch  her  within  14  days  after  notice  that  she  is  ready 
to  load ;  bnt  it  is  declared  that  tlie  ship  may  be  detained  16  days  on  demnrrage :  the  freigliter, 
on  detaining  her  on  demurrage  for  the  16  days  and  paying  for  the  same,  is  in  the  same  condi- 
tion at  the  end  of  that  time,  m  which  he  would  otherwise  have  been  at  the  end  of  the  H^p' 

•  wines 
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wines  and  cork,  and  therewith  proceed  with  the  first  convoy 
that  should  sail  from  Oporto  for  England  14  working  days 
after  the  vessel  was  ready  to  take  on  board  her  cargo;  and  the 
Defendant,  the  freighter,  covenanted  to  ship,  on  the  vessel's 
discharging  her  outward  cargo  at  Oporto^  a  cargo  of  wines 
and  cork,  and  to  dispatch  her  to  join  and ,  sail  with  the  first 
convoy  for  England^  within  14  working  days  after  she  should 
be  ready  to  receive  her  cargo,  and  to  discharge  her  cargo  in 
London,  and  that,  within  the  lay-days,  or  days  of  demurrage 
thereinafter  granted;  and   it  was  declared  lawftil  for  the 
fineighter  to  detain  the  vessel   15  running  days  more,  on  de- 
murrage, if  required,  at  four  guineas  per  day :  the  plaintiff 
averred  performance,  and  alleged  for  breach,  first,  that  after 
the  ship's  arrival  at  Oporto,  on  the  2d  of  February  1810,  notice 
was  given  to  the  freighter's  correspondents  there  that  the 
vessel  was  ready  to  take  her  cargo,  and  that  the  freighter 
detained  her  for  lading  at  Oporto  14  working  days  after  that 
notice,  and,  after  the  expiration  of  the  14  days,  detmned  her 
there  15  running  days  more  on  demurrage;  but  that  he  had 
not  paid  the  plaintiff  the  four  guineas  per  day ;  and  for  a 
fiurther  breach,  that  the  defendant  did  not  ship  a  cargo,  and 
dispatch  the  vessel  to  join  and  sail  with  the  first  convoy  for 
Ef^land  within   14  working  days  aft^r  she  was  ready  to 
receive  her  cargo,  and  notice  thereof  had  been  given,  or 
within  the  lay-days  or  days  of  demurrage  in  the  charter- 
party  granted,  but  detained  her  in  the  loading  and  dispatch 
diereof  at  Oporto  for  a  further  space  of  88  days.  The  defendant 
suffered  judgment  by  default  i  and  on  the  execution  of  a  wnt 
of  inquiry,  it  was  proved  that  the  Nimble,  on  the  2d  February 
1810,  completed  her  unloading  in  Oporto,  and  gave  notice  to 
the  defendant's  agents   that  she  was   ready  to  receive  her 
cargo  under  the  charter-party :   the  next  convoy  after  that 
notice  sailed  on  the  23d  of  February,  and  four  holidays  occured 
between  the  2d  and  23d :   the  defendant's  agent  began  to 
load  in  March,  and  completed  the  cargo  upon  the  14th  April  : 
no  convoy  sailed   fi'ora  Oporto  B&er  the   23d   of  February, 
until  the  I6th  ^pril,  when  the  Nimble  sailed  with  the  convoy. 
The  plaintiff  sought  to  recover  the  stipulated  four  guineas 
a-day  for  the  15  running  days  of  demurrage,  and  a  compen- 
sation, (and,  if  due,  four  guineas  a-day  was  admitted  to  be 
reasonable)  for  the  38  days  fiirther  detention  up  to  and  in- 
clusive of  the  14th  of  Jpril,  when  the  vessel  completed  her 

loading. 


1814. 
Connor 

V. 

Smyths. 
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1814. 
Connor 

V, 

Smtth^. 
[  656  ] 


loading,  amounting  to  2221.  The  defendant  contended  that 
be  was  liable  to  the  15  days  of  dcmuri'age  only.  A  verdict 
was  taken  for  the  plaintiff  for  2221.  I2s.  by  consent^  subject 
to  be  reduced  if  the  Court  should  see  fit. 

Best  Sei^.  had  accordingly  obtained  a  rule  niriy  and 
Vaughan  Serjt.  would  have  shewn  cause;  but  the  Court 
express^  so  strong  an  opinion,  that  he  declined  to  argue  the 
point. 

Per  Curiam.  These  covenants  of  the  owner  for  sailing,  and 
of  the  freighter  for  dispatching  the  ship,  within  the  14  days, 
are  qualified  by  a  mutual  agreement  that  the  fii'dgliter  may 
detain  the  ship  15  days  longer,  on  paying  four  guineas  per  da; 
demurrage.  Since  the  fireighter  avails  himself  of  this  per- 
mission,, the  15  days  are  to  be  added  to  the  14,  and  the  parties 
are  in  the  same  condition  at  the  end  of  the  15  additioml 
days,  as  tliey  would  otherwise  have  been  in  at  the  end  of  the 
14  days.  The  ship  does  sail  with  the  first  convoy  after  the  15 
days,  which  is  all  that  the  charter-party  requires* 

Rule  abeofaite. 


jHtu2S. 

Upon  the  af- 
firmance in 
error  of  a 
jodgment  for 
damages  as- 
sessed on  a 
suggestion  of 
breaches  of 
the  condition 
ofal>ond,   . 
imder  8^9 
ff^.  S.  <?.  11. 
«.  8,  the  Court 
will  not  grant 
Interest  upon 
the  damages 
op  to  tlie  time 
or  affirmance. 
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(IN  THE  EXCHEQUER-CHAMBER.) 

JOHNBS  V.  JoHlf  S8. 

J^AUNTON,  W.  E^  moved  that  interest  up  to  the  time 
of  the  affirmance  in  error  might  \>e  computed  upon  the 
damages,  4000L  and  upwards,  assessed  by  a  juiy,  upon  a 
suggestion  of  breaches,  under  the  stattite  8  and  9  fF.  d^  of 
the  condition  of  a  bond,  given  in  the  penal  siim  of  35,O00L, 
to  indemnify  the  Plaintiff  from  the  title  of  certain  persons  to 
an  estate,  for  which  penalty  the  plaintiff  had  recovered  judg- 
ment in  debt  in  the  Court  of  King's  Bench  on  demurrer ;  the 
whole  penalty,  he  said,  was  the  legal  debt  fi>r  which  the 
judgment  was  entered,  and  tlie  Court  might  Jherefore  give 
*  interest  by  way  of  damages,  out  of  the  penalty.  He  admitted 
he  had  found  no  case  in  point. 

Parkej  contrd. 

The  Court  held  that  the  statute  8  and  9  W.  3.  c.  11.  #.8, 
limited  the  execution  to  the  damages  assessed  by  the  jury, 
and  they  refused  the  application. 

Rule  refused. 


IN  TBB  RftVTt-FOUBTfl   VSAE   OF  GEORGE  III.  65/ 

1814. 


Pbto  v.  Blades.  j^^^^^  23. 


j^SSlfMPSIT.    The  second  count  stated  diat  in  considera*     The  law 

ition  that  the  Plaintiff  would  bfiy  260  chaldrons  of  soil,  the  pR^p^m?,; 
Defendaiiit  undertook  that  he  did  not  know  he  had  not  a  good  ^^^^'^^ 
rii^tlOieeU  the  soil,  and  averred  for  breach,  that  he  did  know  taken  in  exe- 
he  had  «0t  a  good  right  to  sdl  the  Boil.    Upon  the  trial  at  die  ^e^^^^t 
Waafifikuiier  settings  after  Hilary  term  1814,  before  61669  C.  J.,  know  that  he 
It^vifi  proved  that  the  jsoii  in  question  had  v  belonged  to  a*  oftiSeto^the 
mder,  a^nst  whom  a  commission  of  bankrupt  had  issued :  8^^* 
it  kmd  Jbeeh  taken  in  execution,  and  was  sold  by  the  sheriff,  uon  foonded     ^ 
Hie  «wlk>neer  y^ho  sold  it,  Avi  not  communicate  to  the  on  the  implied  |P 

^  promise  tnat 

bidders  that  there  was  a  dispute  respecting  the  title  to  .the  theyendor 
•oU  t  he  afterwai^  told  the  plaintiff,  if  he  thought  there  was  oot  ^w'^hu 
any  remedy,  ha  should  give  the  deii^dant  notice  to  retain  the  title  to  them 
money;  the  plaintiff  gave  no  notice,  and  dierefore  the  auc-  no  defence 
tioneer  paid  it  over.    A  messenger  of  the  conmrissioners  of  ti»at  the  vend- 

or  Ira  ait  a  sue' 

bankrupt  was  in  possession  of  the  bankrupt's  property  at 'the  riff's  aucUon- 
timeofihe  sale.  Upon  this  count  the  jury  found  a  verdict  for  ^^*uia 
Ihejriaiatiff.  ""-""S^^ 

^KEWgAajtSerft.  in  this  term  obtained  a  rule  fim  to  set  aside  ^ten  notice 
the  lEecdict,  and  anter  a  nonsuii,  upon  the  ground  *  that  the  "J'^*^ro. 
auctioneer  having  paid  over  the' ]Mrice  of  the  soil,  no  action  ceeds,and 
emrid  be  maintained  against  him.  ^^nt^hav- 

Best  Seijt.  now  shewed  cause.    The  objection  that  the  fng  omitted  to 
abesiff  has,  paid  over  the  money,  is  wholly  inapptic^bie  to  this  t^Je^,  the  de- 
s^erdiet,  which  is  found  on  the  count  for  a  deceit.    There  was  **<^n«'*»^  pa»<* 

^  <v    -.—7  over. 

evidence  for  the  jury,  and  they  have  found  thereon  that  the 
defendant  proceeded  to  sell  with  the  knowledge  that  lie  was  [  ^  658  ] 
improperly  selling,  and  concealed  that  fact  from  tiie  buyer. 
2dly,  If  the  payment  over  could  at  all  constitute  a  defence,  yet 
it  can  be  no  defence  where  the  payment  over  has  been  inade 
with  the  defendant's  full  knowledge  of  the  facts:  no  principle 
warrants  the  sheriff  in  requiring  from  the  plaintiff  a  written 
notice  or  demand  for  his  doing  that  which  Uie  law  bound  him 
to  do.  This  would  answer  the  objection,  even  if  the  verdict 
.had  been  on  the  count  for  money  had  and  received. 

Vaughan  Serjt.,  in  support  of  his  nile.    The  Court  would 

indefinitely 
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1814.        indefinitely  enlarge  the  time  for  a  sheriff  to  make  his  return, 
~  if  the  parties  claiming  the  property  would  not  interplead  or 

^  indemnify  him.    Here  the  sheriff  applies  to  the  pl^ntiff  to 

Blades,      give  him  a  request  not  to  pay  over,  and  the  plaintiff* refuses  so 
to  do,  after  which,  and  the  payment  over,  the  plaintiff  cannot 
maintain  his  action.     Pond  v.  Underwoody  2.  Ld.  Raym.  1210. 
Greenaway  v.  Hurd,  4  T.  R.  554.     CcMipbell  v.  Hall,*  tbore 
cited  in  note,  and  ScuUer  v.  Evans^  4  JBurr.  1984.    Since, 
therefore,  it  is  by  the  plaintiff's  own  default  that  the  money 
has  been  paid  over,  the  defendant  is  entitled  either  to  a  non- 
suit, or  to  reduce  the  verdict  to  mere  nominal  damages. 
GiBBS  C.  J.  The  objection  is,  that  the  sheriff  having  paid 
[  659  ]      over  the  money,  the  plaintiff  is  not  entitled  to  recover  it  back, 
on  the  principle  that  where  the  agent  has  received  money  and 
paid  it  over  to  his  principal,  there  the  action  will  not  lie:  I 
^  should  have  held  in  this  case,  that  an  action  for  money  had 

and  received  did  not  lie:  but  what  is  this  action?  It  is  an 
'  action  against  an  auctioneer,  upon  a  promise  that  be  did  not 
know  that  he  bad  no  right  to  sell  the  goods :  the  auctioneer 
stated  that  he  did  know  it,  but  that  the  fact  was  notorious : 
the  jury  therefore  beard  him  confess,  that  he  knew  of  the 
claim  of  the  assigneesi  and  that  he  never  mentioned  it.  But 
what  would  be  the  effect  of  holding  that  this  action  could  not 
be  maintained  by  the  defendant  on  the  ground  that  the  de- 
fendant had  paid  over  the  money?  In  those  cases  to  which 
the  rule,  whereon  the  coimsel  for  the  defendant  relies,  is  appli- 
cable, the  defendant  points  out  to  the  plaintiff  another  de- 
fendant to  whom  he  has  paid  over,  and  whom  the  plaintiff 
may  sue;  but  the  plaintiff  in  this  case  can  sue  no  one  else 
than  the  defendant.  It  does  not  appear  tliat  the  plaintiff  b 
the  execution  knew  of  the  commission  and  bankruptcy; 
and  therefore  if  the  action  lay  not  against  the  auctioneer^ 
it  might  not  lie  against  any  one.  As  to  nominal  damages,  I 
oannot  agree  with  the  counsel  for  the  defendant:  for  if  the 
action  lies  at  all,  it  lies  upon  the  ground  that  the  defenddnt 
has  been  deceived,  and  is  the  worse  for  the  deceit;  and  if| 
therefore,  be  is  entitled  to  recover  any  thing,  he  is  entitled  to 
recover  to  the  extent  to  which  he  has  been  damnified  by  the 
deception.  We  are  all  therefore  of  opinion  that  the  rule 
must  be 

Discharged. 
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HlBBBRT  t).  Fox.  Jmt€  90. 

jf^SSVMPSrrSoe  goods  sold  and  delivered.  Plea,  as  to  121.,  J^f^ 

a  tender,  and  pavment  into  cour^  as  to  the  residue,  twn  •  taxatioa 
agmmpdtf  which  last  issue  the  Defendant  established  by  proof  prothonotary 
of  his  infancy;  but  upon  the  plea  of  tender  the  Plaintiff  re-  JPj^^®'^ 
covered  a  verdict,  and  i«.  damages,  and  took  the  121.  out  of  costs  of  pUuMd- 
court.    The  prothonotary  having  taxed  full  co^ts  for  the  J^^/JS/**" 
fdaintiff,  Best  Seijt.  had  obtiuned  a  rule  nisi  that  he  might  re-  wbere  the 
view  his  taxation;  against  which  Vaughan  Seijt.  now  shewed  ^Icce^du^ 
tar  cause,  that  the  only  costs  which  could  have  been  taxed  |>»  *^^|f^ 
for  the  defendant  could  not  exceed  a  few  shillings,  viz.  the  titled  hiinteif 
costs  of  pleading  nan  assumpsit,  and  the  defendant  had  not  cosuTc?^*^ 
thought  fit  to  take  out  a  rule  to  be  present  at  the  taxation  of  cause, 
costs. 

The  Court  held  that  the  plaintiff  was  entitled  to  the  ge- 
neral costs,  and  the  prothonotary  could  not  try  the  cause 
over  again,  and  split  the  evidence,  as  applicable  to  the  several 
counts;  and  as  the  utmost  to  which  the  defendant  could  have 
been  entitled,  would  have  been  a  few  shillings  for  the  costs  of 
the  pleadings  of  the  isj^ue  found  for  him,  they  would  npt,  for 
so  small  a  matter,  open  the  taxation. 

Rule  refused. 


[661  ] 
PiNDBR,  Demandant;  Mbrboith,  Tenant;  Bakrr,  Vouchee.      June  99, 


rwm 


E  deed  to  lead  the  uses  of  a  recovery  conveyed  all  the      Recovery 
grantor's  estate  in  the  manor  of  Henbury,  or  in  the  parish  ^din/the^ 
of  JVestbury-upon^Trym,  or  elsewhere  in  the  county  of  6!au-  Rrpatercom- 
cester.    The  recovery  comprised  only  lands  '^  in  Redland  in  trict  to  the 
Westhury^upon-Trymr     Redland  was  a  hamlet  within    the  Ji^J^Sl '''*'"' 
parish  of  Westbury,  and  most  of  the  lands  conveyed  were 
within  that  hamlet,  but  it  was  doubtful  as  to  some  part 
whether  it  was  not  in  Westhury,  without  that  hamlet.    Hey^ 
wood  Seijt.    Upon  an  affidavit  of  these  grounds,  and  of  an  in- 
tention to  pass  all  the  estate,  was  permitted  to  amend  by  sub- 
stituting ««  and ''  for  "  in"  Westbury. 


a  <:A9ES  IN  TRINITY  Vimm. 

IBM.      ' 


^^».  ' —  Paul,  Vouchee. 

The  Cdmt  J^AUGUAN  Seijt.  mwed  that  %ttemerf  mij^  {NM%«hieh 
^SS^^""^  had  been  objected  ,to  on  Che  gnnuid  that  the^«flUavft  of 
2rSLu?^tEr^  the  Qftption  of  the  acknowledgment  of  the  ^  wife  was,  that 
of  otptfoii^f  HmmahPaul  firedyand  voluntarily  consented  to  KknowMge 
^|lg^^f^.  the.^same,  insHead  of  consented  to^md  acknowledged  4ho  same, 
recorery  ^  a  The  Cowrt  said^'they  had  bid  it  down  as  anile  never  to  per- 
Thu^  ^  eoB-  rait  a  deviation  from  the  regular  form  of  the  words :  but  they 
j^^^^^  permitted  the  recovery  to  pass  when  a  correct  affidavit  should 
SSS^    '  be  pvodnced  of  (he  ^^aption^  and  of  the  parties  beii^  sdl^dive. 

coiiimCsd 
to^tiidic- 
knmrledged/' 
iibsd.  __________ 


[  662  ] 

Jwu  90.  £vAM8  V.  Sniioa. 

wmlunend'an  TPHE  parties  had  by  their  respective  counsel  agreed  ait 
order  of  refer-        prios  to  enter  into  a  rule  of  court  that  the  Defendant  shouU 
^H^i!madea  ^^  certain  premises  to  the  Plaintiff,^  a  valuation:  im. order 
br  hue^Dtf'  ^^  *****  'P^^^  ^^  accordingly  di?awa  up,  .but  it.4KWttyytted  no 
such  omitted    agreement  that  the  defendant  should  make  a  good  title  to  tbe 

matteri  u  are 

incidenttothe  premises,  or  execute  any  conveyance.  The  defendant  after- 
^eamraient  ^*"^  disclaimed  the  agreement,  and  refused  to  make  a  title. 
between  the  JLens  Seijt.  had  on  a  former  day  obtained  a  rule  nm  to  amend 
^**^®*'  this  order  of  mrf  frws  by  inserting  the  words,  **  that  the  de- 

fendant should  make  a  good  tatle^  and  execute  a  CQnveygace 
of  the  premises," 

Best  Seijt.  now  shewed  cause,  and  contended  that  althousb 
the  defendant  could  not  now  set  aside  the  order  of  referencei 
yet  that  both  parties  must  abide  by  it  in  tlie  v^ry  terms  io 
which  it  was  agreed  to ;  and  if  there  was  any  defect  in  tb 
contract,  the  defendant  might  make  his  rest  on  it,  and  had 
right  to  say,  such  was  the  only  order  he  ever  had  agreed  tO' 
did  agree  to;  and  neither  tlie  Judge  who  tried  tlie  cause,! 
the  Court,  had  power  to  vary  hLs  contract  by  altering  the  n 
GiBBs  C.  J.    We  think  the  amendment  may  be  made: 

C 
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Court  are  in  possession  of  the  order^  by  its  having  been  made 
a  rule  of  the  Court.  They  cannot  add  any  thing  which  re- 
quires the  consent  of  the  parties^  but  they  can  add  that  which 
the  parties  in  the  legal  effect  of  their  contract  assented  to; 
and  we  do  not  think  we  make  a  very  wide  stretch  of  authority^ 
in  saying,  that  if  the  rule  is,  that  the  plaintiff  shall  become 
purchaser  of  the  [M^mises  upon  payment  of  the  price  named, 
it  iarolves  the  term  that  the  vendor  shall  convey  to  him  that 
for  which  he  is  to  pay  the  money* 

Rule  nbsolute. 


1814. 
Evans 

V. 

Sbnob. 


[  663  ] 


Wm .  LowK  V.  Gallowat. 

rriHE  bail  made  an  affidavit  of  their  sufficiency  entitled  in  a 
^  cause  of  John  Lowe  v.  Galloway y  and  the  affidavit  of  the 
acknowledgment  bore  the  same  title;  no  notice  of  exception 
had  been  given,  and  they  ent^^  into  a  recognizance  of  bail 
in  this  cause  of  fViUiam  Lowe  v.  -QaUowdy.  The  Plaintifib  had 
supposed  that  under  these  circumstances  no  bail  above  had 
been  perfected  in  the  cause,  and  were  therefore  for  suing  on 
the  bail-bond. 

Shepherdj  Solicitor-General,  had  obtained  a  rule  nisi  to  stay 
proceedings  on  the  bail-bond,  against  which 

Best  Serjt.  now  shewed  cause,  contending  that  the  affi- 
davits were  not  affidavits  in  the  cause,  and  therefore  there 
was  no  bail  in  the  cause. 

Shepherd  urged,  that  admitting  the  premises,  they  were  im- 
material, since  the  subsequent  act  of  giving  the  recognizance 
was  in  the  right  cause,  and  the  bail  had  not  been  excepted  to. 

Per  Curiam.  This  affidavit  of  the  sufficiency  of  the  bail  is 
not  on  the  files  of  the  court:  it  is  made  provisionally  in  case  it 
should  be  wanted,  and  when  it  is  not  wanted  as  an  affidavit,  it 
is  used  as  a  notice.  Here  was  no  effectual  exception,  and 
therefore  there  was  no  occasion  for  it  to  be  used. 

Rule  absolute. 


If  in  the 
bail-recogni- 
zance the 
cause  if  ri^t- 
ly  named,  it  is 
sufficient, 
though  in  the 
affidavits  of 
the  sufficiency 
of  the  bail  and 
oftlieadcnow 
ledgment  of 
the  bail,  Ae 
cause  is  mis- 
named. 
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1614.        1  BuUt.  122.^  jinonymous.    Executors  sued  for  a  large  sum 

T  were  precluded  of  an  imparlance^  whence  it  appears  that  the 

^  Court  will  not  assist  an  executor  until  he  has  pleaded  in  bar^ 

Nicholson,   as  this  defendant  had  done;  but  afterwards  they  will.    If  the 

defendant  had  found  any  difficulty  in  pleading  in  bar  to  Nino- 
man's  action,  that  the  present  action  was  pending,  the  Court 
would  have  enlarged  his  time  for  pleading  in  that  action;  1)11 
he  could  have  pleaded  adjudgment  recovered  in  this.    • 

Cbpky  Serjt.  contrft.    Firs^  these  judgments  am  iM»t;.eR^ 
neous.    Admitting  that  debt  will  not  lie  againsl  aa  ^oeculxir 
on  the  simple  contract  of  the  testator,  that  point  caa^be  takep 
advantage  of  only  on  demurrer,  but  not  in  arrett  of  jiidg- 
ment^  uOt  on  error  brought;  E^icwnbe  v.  Dee,  Famglu  8B. 
97*9  for  which  doctrine  VoMghan  C.  J.  cites  Nonoood  v.  iZede, 
PJowd.  182.  a.  and  10  BL  6.  /•  24.  6. 26.  a.;  GemSne  v.  Bolt$. 
Cro.  EL  425,  and  4&9.  ace.    So  Seaman  v.  Dee^  I  VenU  649. 
1 667  ]      HaU  said  that  debt  upon  a  simple  contract:  Ues  against  aa 
executor  if  he  please.    Hughes  v.  Rcwboiham,  Popft,  32.   If  an 
action  of  debt  upon  a  bare  contract  be  brought  against  an 
executor,  and  be  do  not  demur  upoa  it,  but  plead  to  the  paitf 
that  he  owes  him  nothing,  and  it  is  fowid  against  him,  ha  shdl 
be  thereby  charged  of  Ae  goods  of  the:  dead;  5.  P.  Fkk  v. 
IKcftordion^  Fefe.  55.,  and  S.  C.  Cro.  Jac.  47*    In  the  case  of 
Hugham  v.  ITeb,  Oko.  El.  121 .,  S.  C.  1  JLean.  165.  it  waa  indeed 
ruled  that  the  Court  ought  ex  officio  to  abate  the  writ  in  such 
case,  but  Vaughan  C.  J.- says  this  was  so  ruled  by  a  mistake  of 
Anderson  C.  J.,  and  he  accounts  for  the  origin  of  the  mistake 
and  shews  the  judgment  in  trutii  to  accofd  with  the  auAori'^ 
ties  cited.  But  2dly,  if  ttie  jjpdgments  be  erroneous,'  they  naj 
be  pleaded  in  bar,  until  diey  aie  reversed.    Horsy  v«  DanUl^ 
2  Lev.  161.,  an  action  maybe  sustained  on  an  enoneous  jodg* 
ment,  unti)  reversal ;  and  if  so,  -such  a  judgment  may  bt 
pleaded  in  bar.    (Curia  aoc.)    Palmer  v.  Lanoson,  2  Xah  20ft 
90  expressly  held,  and  the  season  is  given  why  execuUna  an 
not  bound  to  abate  the  writ  or  deuxuF  in  debt  on  simple  coa- 
tract  of  the  testator,  pi».  that  il  diey  do,  the  plfiintiff  wouU 
declare  in  cusumpsU^  and  so  the  costs  would  be  increased. 
WHikoans  v.  Foiobr,  1  Str.  408.  an  erroneous  judgment  19  a 
good  bar  untU  reversed.     Toliput  v.  Wells  is  in  &vour  of  the 
defendant,  for  the  plea  there  pleaded  not  mentioniag  the  debt 
to  have  been  due  *  on  any  specialty,  must  be  taken  (foriissmt 

cmtrh  fteferenttm)  to  mefma  debt  due  on  simple  contract,  yet^ 

if 
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if  the  lAes  had  not  been  good,  no  doubt  the  aenteness  of  the       idf4. 
Domifcl  who  ai^ved  that  case  would'  hara  tah^n  the  objeetioni      ~ 
3.  It  is  supposed  that  the  dates  assigned  ui  the  plea  for  the  ^ 

commencement  of  the  suit  and  judgment  respectively  shew  'Sicommv, 
that  these  must  hare  been  judgments  by  defimlt^  confession^ 
or  midtdi.*  not  so,  for  on  a  writ  retumaUe  the  fli«t  day  of  the 
lerai^  the  plaintiffii  in  those  causes  might  have  had  judgment^      [  668  ] 
eilher  (m  demurrer  or  after  verdkt^  before  the  day  on  which 
die  plea  is  pleaded.    (This  the  officers  confirmed.]    Therefore 
QOChing  appaMit  on  the  pleadings  imfieates  how  the  judg- 
maitt  were  obtained.    But*  fiirthei^  if  the  debts  were  justly 
doe^  the  executrix  was  not  bound  to  increase  costs  by  defend- 
ing them.    An  executor  may  confess  a  judgment,  even  by 
eoneerl  with  tiie  j^ntifT,  and  it  is  not  covinous^  tliough  it  be 
confessed  with  intent  to  hinder  another  crecfi tor  of  his  debt; 
Feale  r.  Gatesdcn^  W.  Jon.  91.  3d  ru^    Even  in  equity  the 
saoQie  nde  prevails;   Waring  v.  Dafneenj  I  P.  WyfM.  396. 
4»  There  is^no  difference  between  a  p\empuUdanemconii$mance 
and  any  other  plea  in  bary  exoqit  that  the  matter  of  Ifae  plea 
msM  first  accrue  after  plea  pleaded  in  bar;  Portt  v.  SaUceld, 
3  Wiik,  198.  per  Prah  C.  J.    The  eircumiMance  dlat  tiie 
Couirt  imposes  the  terms  of  not  coafesshig  » judgmtent,  when 
ifr  grants  an  indulgence  to  an  executor^  ia  strongly  in  fiivour 
ef  the  defendant;  for^  when  it  does  not  in^x>se  those  terms, 
dMB  defimdant  ia  not  precluded  firom  coefessing  judgments  to 
other  creditors;  Hughn  v.  PeJb^  Bmme&y  3130.    Tlie  passage 
in  Wmdtw*  14S.  is  dao  fiivourabte  to  the  d^ndanir.    The  de- 
fendant can  make  use  of  notibing  bet  what  the  law  allows 
hiflb    [The  Court  observed  that  the  quesdon  had  been  very 
adflurably  argued.] 

PM  ia  r^y.  No  case  has  been  cited  of  a  simttar  plea  oi 
jodgmeaat  suffisred  by  defeolt,  or  confessed  by  an  exeeutior  after 
be  had  j^eaded  lebar,  theogh  simikr  ooeasiona  for  It  must,  of 
eeeessity,  have  firequenfly  occurred^  These  eould  not  have 
been  judgments  by  demurrer,  for  on  denMMfter,  the  objection 
that  the  aetions  wei^  on  sinqple  toaitraot  would  have  been 
fetal*  The  defendant,  by  jrieiiding  In  bar  to  the  plaintiff's 
aelion,  gave  him  a  priotiiy  which  he  cannot  by  any  subse«- 
quent  act  take  from  himi.  tt  would  be  attended  with  great  [  669  ] 
hardship  if  he  cotiid. 

GiBBS  C*  J.    This  is  a  case  of  very  great  importMice :  on 
the  one  hand  there  is  the  total  absence  ef  all  authority  for 

such 
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1814.  such  a  plea:  on  the  other  hand,  we  must  consider  the  Toy 
great  hardship  that  may  foil  od  parties  if  saoh  a  plea  camot 
be  pleaded.  ^^  ^^  ^j,_ 


Pbincb 

V. 
MlOHOUK>N. 


GiBBS  C.  J.  on  this  day  delivered  the  judgment  of  the  Court 
One  point  in  this  case  is  of  considerable  importaace^  and  of  no 
hiconsiderable  difficulty.    If  we  saw  any  hope  of  obtaimng 
better  information^  we  should  wish  it  to  be  argued  agun,  but 
it  has  been  extremely  well  argued  on  both  sides,  and  every 
topic  has  been  brought  forward  which  could  bear  on  this 
point.    If  either  party  wishes  for  further  discussion,  our  judg^ 
ment  will  enable  him  to  resort  to  a  court  of  error.'   [His 
Lordship  here  recapitulated  the  pleadings  and  their  respective 
dates.    He  observed  that]  it  did  not  appear  by  the  plea  Ifow 
the  judgments  therein  mentioned  were  obtain^,  whether  they 
were  judgments  by  ml  didt,  or  by  confesdon,  or  after  verdict 
They  were  judgments  in  actions  of  debt  on  simple  contFKts 
of  the  testator.    The  demurrer  to  the  plea  rests  on  two  ob- 
jections, 1.  that  the  judgments  being  on  debt  on  simple  con- 
tracts of  the  testator,  they  were  erroneous,  and  the  defendsnt 
might  and  ought  to  have  reversed  them,  and  that  they  were 
therefore  not  available  in  bar  to  this  action.    The  counsd  hr 
the  defendant  answers  the  argument,  by  admitting  that  it  was 
an  objection  to  the  actions  in  which  those  judgments  weie 
recovered,  that  they  are  in  debt  on  simple  contracts;  but  be 
insists  that  if  the  defendant  does  not  demur  in  the  first  instaacei 
he  cannot  afterwards  avail  himself  of  the  objection;  and  be 
cited  Edgecumb  v.  Dee,  and  other  cases,  which  appcsar  tousto 
[  570  ]      establish  that  proposition ;  and  my  brother  Pell,  with  the  cbb- 
dour  he  always  uses,  gave  up  that  objection.    Another,  and 
more  forcible  objection,  is,. that  the  defendant  cannot  plead 
another  judgment  recovered  on  a  debt  of  the  testaUMr  in  an 
action  commenced  since  the  beginning  of  the  plaintiflrs  suit 
But  how  stands  this  on  the  reason  of  the  matter  ?  On  the  death 
of  the  testator  it  must  be  left  to  the  discretion  of  the  executor, 
whether  claims  made  on  the  assets  of  the  testator,  ought  or 
ought  not  to  be  disputed.    Here  an  action  is  brought:  the 
executor  pleads  that  his  testator  did  not  promise :  he  pfeads 
nothing  else :  and  thereby  admits  that  if  the  testator  did  pro- 
mise, he  has  assets  to  pay  the  plaintiff.    This  plea  is  of  Trmitf 
term :  in  Michaelmas  term  another  creditor 'Claim^  payment  of 
a  debt  which  he  charges  to  be  due  to  him  from  the-  testator. 

The 
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rbe  executor  makes  no  defence  to  that  action.    Was  he  to        1814. 
blame  ?    That  must  depend  on  the  circumstances.    We  have      ^ 

*  Jtbince 

»iid  he  has  a  discretion :  we  mus^  presume  that  the  reason  ^ 

tvhy  he  did  not  defend^  was  because  he  knew  tlie  claim  was  Nicbolson. 
iist ;  and  if  so^  he  acted  properly  in  not  defending.  Could  he 
Eiien  plead  in  bar  to  that  action  that  this  action  was  then 
pending,  and  that  he  had  confessed  assets  herein  ?  No !  he 
iierefore  had  no  defence,  and  was  right  in  confessing  that 
udgment.  His  situation  with  regard  to  the  first  action  is 
low  materially  changed ;  for  when  he  pleaded  beforf^,  he  had 
15001.  assets  unincumbered;  now  he  has  them  charged  with 
liiis  judgment;  and  if  he  could  not  plead  this  plea,  he  might 
!>e  obliged  to  pay  the  debt  twice  in  respect  of  assets  sufficient 
to  pay  it  once  only.  Therefore  the  justice  of  the  case  requires 
that  he  should  be  able  to  plead  this  plea.  Next,  what  were 
the  arguments  against  it  ?  None  were  urged  against  the  rea- 
son o(  the  thing,  notwithstanding  all  the  industry  and  ability  of 
my  brotlier  Pell :  but  it  was  urged  that  there  was  no  prece- 
ieot  to  be  .found :  this  struck  me  as  a  very  weighty  reason,  and  (^  67I  1 
the  assertion,  as  fer  as  I  have  examined,  is  correct :  but  it  is 
not  necessary  that  all  modes  of  defence  should  be  found  in 
precedent :  our  first  care  is,  to  examine  whether  the  facts  of 
the  case  form  a  defence^  and  if  they  do,  there  must  be  some 
mode  of  bringing  them  before  the  Court.  That  a  plea  is  new 
is  not  a  new  objection.  In  Ogden  v.  Waters^  Doug,  452., 
Bower  strongly  argued,  that  one  simple  contract  debt  could  not 
be  set  up  as  a  defence  by  an  executor  to  another  simple  con- 
tract debt,  without  a  judgment :  he  also  strongly  urged  that 
the  plea  was  unheard  o£  Bower  admitted,  that  if  judgment 
liad  been  recovered,  it  might  be  pleaded ;  but  insisted  that 
nbtliing  short  of  a  judgment  could  be  pleaded  paig  darrein  con- 
Unuancet  but  the  Court  said  how  can  the  defendant,  having 
confessed  fissets  in  one  action,  defend  himself  in  the  other,  but 
by  pleading  that  confession  ?  and  thereupon  the  strong  Court 
which  then  sate  in  the  King's  Bench,  Willes,  Ashurst,  BuUer, 
and  Lord  Mansfieldy  thought  the  plea  a  good  one.  We  think 
therefore,  following  the  doctrine  of  that  case,  that  if  the  facts 
furnish  a  legal  defence,  those  fects,  if  put  on  the  record,  must  > 
make  a  legal  plea.  It  was  strongly  urged  by  the  counsel  fer 
the  plaintiff,  that  the  Courts,  on  giving  an  executor  time  to 
plead,  bind  him  not  to  confess  judgment,  as  the  price  of  the 
indulgence ;  and  that  if  he  may  plead  a  judgment  recovered 
Vol.  V.  Z  z  pww  • 
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1814.  puis  darrein  continuance,  it  would  be  making  the  price  nugatory. 
Witliout  saying  whether  or  not  a  plea  pm$  dorretn  cantinMance 
comes  within  the  terms  of  that  condition,  it  is  enough  to  say, 

icBOLsoN.  that  the  circumstance  does  not  overweigh  our  judgment  that 
this  a  legal  plea.  The  counsel  for  the  plaintiff  also  niged, 
that  the  Court  would  have  given  the  defendant  time  to  plead 
to  the  one  action,  till  judgment  had  passed  on  the  other ;  but 
that  would  be  a  matter  of  indulgence,  and  we  cannot  tbiak  it 
possible,  that,  if  the  facts  constitute  a  l^fal  defence,  there 

[  673  ]  should  not  be  some  way  of  putting  those  &ct8  on  the  record 
as  a  matter  of  right,  not  as  a  matter  of  indulgence;  and 
therefore  it  is,  that  the  Court  gives  judgment,  that  the  plea 
is  good. 

Judgment  for  the  Defendant. 


June  28. 

If  the  Plain- 
tiff below 
signs  judg- 
ment with  a 
blank  for  the 
amount  of 
debtand  costs, 
and  the  De- 
fendant below 
sues  out  a  writ 
ofenrorbefore 
the  prothono- 
tary  I  mUoea- 
tur  of  costs  is 
signed  on  the 
msiea  and  in- 
serted in  the 
judgment,  the 
writ  of  eiTor 
supersedes 
execution,  if 
bail  in  error 
be  put  in 
Mithin  four 
davs  from  tlic 
completion  of 
the  judgment 
by  inserting 
the  amouut  of 
debt  and 
costs. 


Blackburn  v.  Kymbr. 

gHlEPHERD,  Solicitor-General,  had  obtained  a  rule  mn  to 
set  aside  the  writ  of  execution  which  had  issued  in  this 
case,  for  irregularity,  inasmuch  as  a  writ  of  error  had  pre- 
viously issued  returnable  in  this  term ',  on  the  10th  of  June 
the  prothonotary  began  his  taxation  of  costs,  and  the  rule  for 
the  allowance  of  the  writ  of  error  was  obtained  the  same  day. 
On  the  11th  of  June  judgment  was  signed,  complete  in  evei? 
thing  except  the  amount  of  the  debt  and  costs,  for  which  a 
blank  was  left :  the  amount  of  the  costs  was  communicated 
on  the  13th,  andacopyof  tlie  prothonotary's  aUocaltir  was  sent 
on  the  14th ;  bail  in  error  were  not  put  in  until  on  the  17^ 
on  which  dav  the  execution  also  issued. 

Lens  and  Best,  Serjts.,  shewed  cause  against  this  rule ',  they 
urged,  that  if  the  Defendant  below  was  right  in  his  idea  of  the 
practice,  the  Plaintiff  below  might  always  prevent  the  defcD 
dant  below  from  having  a  writ  of  error,  by  not  marking  on  tt 
pontea  the  amoimt  of  the  judgment;  without  which  the  plain' 
in  error  could  not  know  for  what  amount  he  was  to  give  t 
in  error ;  for  if  tlie  recognizance  is  not  for  double  the  sun 
is  no  supersedeas.     Reed  w  CoopcTy  antCy  320.  Betis  v.  Ege 
Bamesy  212.  has  been  over-rulod. 

She] 
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Shepherd,  in  support  of  his  rvle,  cited  Jaques  v.  Nixon,  1  T.  JfZ^      '  t814. 
279.    The  plaintiff  in  error  had,  to  perfect  his  bail,  four  days 
from  the  13th,  on  which  day  the  prothonotary  signed  on  the  ^ 

pogtea  the  amount  of  the  debt  and  costs^  and  before  which  the      Ktmbk. 
judgment  was  inoompletey  not  being  filled  up  with  the  amount. 

Cur.  adv.  vulU 

GiBBS  C.  J.  now  delivered  the  opimon  of  the  Court  We 
have  had  a  communication  on  this  case  with  the  Judges  of  the 
King's  Bench :  the  question  was  this :  bail  in  error  must  be 
put  in  within  four  days ;  if  the  vmt  of  error  be  sued  out  before 
judgment  entered^  dien  the  bail  in  error  must  be  put  in 
within  four  days  of  signing  the  judgment ;  if  the  writ  of  error 
be  sued  out  after  judgment  signed,  then  the  bail  in  error  must 
be  within  four  days  after  the  writ  of  error  delivered  to  the 
clerk  of  the  errors  The  question  is^  what  is  the  signing 
judgment  ?  There  b  a  thing  to  be  done,  the  taxation  oS  costs : 
on  the  one  side  it  is  contended  that  the  four  days  are  to  be 
computed  from  the  time  of  completing  the  prothonotary's  oUo- 
catur;  oa  the  other  side  it  is  contended  that  they  must  be 
computed  from  that  which  is  ordinarily  called  the  signing  of 
judgment.  We  find  that  it  is  sometimes  practised  to  abandon 
the  costs  de  incremento,  and  enter  a  nought^  which  may  be 
done ;  and  it  is  truly  said,  that  the  bail  are  in  inextricable 
difinculty^  if  the  time  be  not  computed  dther  from  the  time 
when  the  costs  are  ascertained^  or  from  the  time  when  they 
are  given  up :  it  has  been  decided  here,  that  if  the  recogni- 
zance of  the  bail  in  error  is  not  for  the  exact  double  of  the 
sum  recovered,  the  execution  is  not  superseded.  It  is  suffi- 
cient if  the  bail  in  error  be  put  in  within  four  days  from  the 
time  when  the  aUoccUur  isgiven^  and  the  final  judgment  com- 
pleted. Therefore  the  execution  must  be  set  aside^  and  the 
writ  of  error  is  regular  3  and  to  avoid  the  inconvenience  of  [  674  ] . 
deviating  from  established  practice^  the  rule  must  be  made 
absolute,  as  it  is  moved,  with  costs. 

Rule  absolute* 


Zz2 
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(IN  THE  EXCHEQUER-CHAMBER.) 

Flindt  v.  §cott, 
^vne  28.  Same  v.  CaoKAir. 

A  licenceto  HTIHESE  were  writs  of  error  brought  to  reverse  the  judg- 
C.  K^  Co.  M,  ments  of  the  Court  of  King's  Bench  given  (15  East, 525.) 
merchants,  on  i"  actions  upon  a  policy  of  insurance  dated  the  19th  of  .^^^prii 
behalf  of         1810,  made  by  the  Plaintiff,  as  wdl  in  his  own  name,  as  for 

themselves  ^  j  j  * 

and  others,  to  and  in  the  names  of  all  persons  to  whom  the  same  appertuned 

board^a^^p  ^^  V^^  ^^  ^"  ^''»  ^^  ^"^  ^^^  London  to  Archangel,  and  imtil    _ 

named,  bear-  safely  warehoused  in  the  warehouse  of  the  consignee,  Trith  m 

e"  cepZthe^  liberty  to  carry  simulated  papers,  upon  goods  in  the  ship  Kra 

j'VewcA,  to  a  ^|^jp^  ^j^h  liberty  to  proceed  and  sail  to,  and  touch  and  stay  a^B 

and  to  import  any  ports  or  places  whatsoever,  against  (inter  *  alia)  the 
specifiedT^*     of  arrests,  restraints,  and  detainments  of  all  kings,  princes  an 
goods,  not-      people  of  what  nation,  condition,  or  quality  soever,  at  a 

ivithstending    ^  .  ^  ^  .  ^    \        1        /  \    ^ 

all  the  docu-    niium  of  ten  gumeas  j>eT  cent.,  to  return  two  pounds  for 


mentsmay  arrival.    By  a  memorandum,  the  goods  were  specified  ait.^ 

ship  to  be  separately  valued.    The  interest  was  in  the  first  count  averr^^ 

nwtoal)^  *  *^  ^®  '^^  Zukerbecker,  Klain,  and  Co.,  and  that  the  policy  vrus 

hostile  port,  made  on  their  account.    In  the  second  count  the  interest  w^a^ 

soeverTu^"  averred  in  the  plaintiff.    The  plaintiff  averred  that  after  the 

proper^  may  ship's  arrival  at  her  port  of  destination,  and  before  the  efoocb 

appear  to  be-  *^  *^  '  ° 

long,  aathori-  were  safely  warehoused  in  the  warehouse  of  the  consignee^ 

subj^ofSie'  ^^^y  ^^^^  hostilely  seized,  detained,  and  carried  away  by  per- 

bostiie  conn-  sons  unknown,  to  wit,  by  certain  enemies  of  the  king,  and 

Se  ship4s  U-  whdly  lost.    The  special  verdict  in  substance  stated  that  the 

censed,  legal-  policy  was  effected  by  the  plaintiff,  who  was  a  British  merchant 

ft-om  Lmdon,  resident  in  London  and  was  subscribed  by  the  Defendant, 

forelndden-'  Th^*  ^Y  ^  memorandum  on  the  policy  communicated  to  and 

fiU^  legalizes  [  *  676  ] 

an  msurance  made  by  his  agent  here  for  his  benent. 

And  it  is  no  objection  to  his  agent's  recovering  for  his  use,  that  the  loss  is  occasioned  hy 
the  act  of  the  hostile  trader's  own  state,  from  whose  acts  he  separated  himself  by  engaghig  in 
the  traffic  thns  licensed. 

licences  to  trade  with  an  enemy  are  to  be  constnied  liberally,  and  not,  like  grants  of  pro- 
perty from  the  crown,  stricUy. 

And  therefore,  although  the  agent,  in  obtaining  the  licence,  did  not  represent  to  the  privy 
council  that  he  applied  on  behalf  of  an  hostile  trader,  the  conceahnent  did  not  vacate  the 
licence,  or  vitiate  the  policy. 

signed 
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ttgned  by  the  defendant,  the  insurance  was  declared  to  be  upon' 
certain  sugars  therein  specified.    That  the  goods  were  colonial 
produce,  and  were  the  property,  and  the  plaintiff  shipped  them 
by  order  and  on  account,  of  Zukerbecker,  KUnn,  and  Co:,  sub- 
jects o^  and  resident  in  Russia,  on  board  the  Kranick,  (a 
Hamburgh  ship,  bearing  a  Hamburgh  flag :)  that  the  policy  was 
effected  .by  the  plaintiff  by  their  orders  and  to  secure  their 
interest  in  the  goods,  and  that  by  their  like  ordei^  the  plaintiff, 
with  the  intention  to  protect  the  goods  so  shipped,  applied  for 
and  obtained,  (but  without  stating  in  his  petition  to  the  Lords* 
of  Council,  that  he  applied  as  the  agent  or  by  the  orders  of 
ZukerbeckeTy  Klain,  and  Co.,  or  of  any  other  Russian  subjects^ 
or  on  their  behalf,)  a  licence  under  the  act  48  G.  3^c.  126.«.2. 
dated  3d  Jpril  1810,  and  signed  by  a  principal  secretary  of 
state,  to  G.  Flindt  and  Co.  of  London,  merchants,  on  behalf  of 
themselves  and  others,  permitting  them  to  load  and  export  on 
board  the  Kratnck,  bearing  any  flag  except  the  Freneh,  a  cargo 
of  (amongst  other  things)  colonial  produce  from  London  to 
Archangel,  and  to  import  from  thence  on  board  the  Kranick,  a 
cargo  of  such  goods  as  were  permitted  by  law  to  be  imported, 
except  spirits,  stock  fish,  and  oil,  to  any  port  of  the  United 
Kingdom ;  the  master  to  be  permitted  to  depart  to  any  port 
not  blockaded,  notwithstanding  all  the  documents  which  ac- 
companied the  ship  and  cargo  might  represent  them  to  be 
destined  to  any  neutral  or  hostile  port,  and  to  whomsoever 
sach  property  might  a^car  to  belong,  provided  that  the 
tonnage  of  the  vessel  and  tlie  time  of  her  clearance  out  should 
be  endorsed  on  that  licence,  and  with  the  usual  proviso  for  con- 
voy and  depositing  the  licence.  That  the  annexed  order  in  coun- 
cil, on  which  tlie  licence  issued,  was  made  on  '^  the  petition 
of  Flindt  and  Co.  of  London,  merchants,  6n  behalf  of  them- 
selves and  others,  and  ordered  that  a  licence  should  be  granted 
to  the  petitioners,  for  permitting  them  to  export  on  board  the 
KramcV  the  goods,  and  on  the  terms  expressed  in  the  licence. 
That  the  captain  of  the  ship,  Jiaving  regularly  cleared  her  at 
the  custom-house  in  London,  and  the  tonnage  of  the  vessel^ 
and  the  time  of  her  clearance  fix)m  her  port  of  lading,  being 
regularly  indorsed  on  the  licence,  sailed  fix)m  London  on  Slst 
May  with  all  proper  papers  and  documents,  and  the  licence, 
on  board,  with  convoy,  on  the  voyage  insured,  and  arrived  at 
Archangel,  a  port  in  the  Baltic,  in  the  Rfissian  dominions,  not 
at  any  time  blockaded.    On  I3th  July  the  ship  and  goods  on 

board 
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1814.^  board  were  sdzed  and  detained  by  persons  actings  under  the 
authority  of  the  Emperor  of  Ausm:  the  ship  was  afterwards 
released  as  neutral^  but  the  whole  of  the  cargo  was  on  18di 
Attgnst  condemned  by  a  final  sentence  pronounced  by  the  jirck' 
angel  committee  of  neutral  naiv^tioa,  ^  actually  eonfiscatini^ 
the  cargo  of  the  Hcmibro*  ship  Der  Kranickj  which  was  r^re* 

C  677  ]  sented  as  having  come  from  Anigra^  on  ground  of  the.  papen^ 
which  were  made  to  appear  as  haying  been  issued  and  signed 
at  Angra,  having  been  discovered  to  be  &ttacious>  and  Aal 
the  cargo  was  not  taken  on  boards  in  a  neutral  or  friendly^  but 
an  enemy's  port;  that  consequently  such  cargo  having  been 
represented  in  a  false  lights  must  be  subjected  to  the  &ile  pre* 
scribed  by  the  second  article  of  the  imperial  mkaz  respecting 
neutral  navigation^  dated  fourteenth  May  one  thousand  digfat 
hundred  and  mne/'  The  ship  Der  J&omc^  was  exeu^ted  finoni 
confiscation,  as  being  neutral,  and  suffered  to  depart  with  a 
cargo  of  jRti^min  production.  That  by  this  seisore  and  con^ 
deranation  the  goods  were  wboBy  lost  to  the  persons  so  inte* 
rested  therein.  That  long  before  the  obtaining  the  licence,  the 
shipment  of  the  goods,  the  effecting  of  the  policy,  and  the 
sailing  of  the  vessel  upon  the  voyage,  and  firom  thence  until 
that  present  time,  there  had  been  and  still  was  open  war 
between  his  majesty  and  the  Emperor  of  JBiMfto.  After  judg« 
ment  pronounced  in  the  Court  of  King's  Bench  for  the  defen* 
daiity  the  plaintiff  assigned  the  general  errors. 

The  case  was  first  ^oken  to  in  Drinity  term,  and  again  ia 
Mkhaehnas  term  1813,  by  Taddy  tor  the  plidntiff,  who  stated 
that  there  were  two  questions  in  this  case,  L  whether  tke 
insiutmce  were  legal ;  2.  whether  itue  terms  of  it  comprdieo- 
ded  the  loss  which  had  occurred*  He  laid  down  the  idmpie 
rule  which,  he  contended,  would  lead  the  Court,  through  tlis 
whole  series  of  similar  cases  without  resorting  to  any  minute 
distinctions^  that  wherever  the  voyage  was  legal  the  insurance 
on  it  was  legal,  and  the  plaintiff  might  recover,  unless  there 
were  an  objection  to  his  capacity  on  the  record,  whereas  aH 
the  cases  in  which  a  contrary  decisioii  had  obtained,  had  pro* 
ceeded  on  the  particular  expressions  used  in  the  licenees* 
Whether  the  voyage  were  legal,  depended  on  the  licence,  die 

[  678  ]  construction  of  which  depended  on  the  intent  of  the  erowfi. 
That  intent  was  to  legalize  the  voyage.  This  licence  was  to 
go  to  a  port  decidedly  hostile,  and  therefore  the  case  was  not 
embarrassed  with  the  question  which  had  sometimes  occurred, 

where 
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where  the  insurance  was  to  "  any  port  of  the  BaUiCf'  whereof 
some  ports  are  hostile,  some  not,  whether  the  license  extended 
to  the  hostile  port.    It  has  been  said,  the  intent  of  licences  is 
merely  to  remit,  the  belligerent  rights  of  the  crown,  so  far  as 
to  let  the  goods  go  to  or  from  the  hostile  ports  free  from 
capture,  but  not  to  confer  a  right  to  sue.    But  Lord  Ellenbo^ 
rough  C.  J.  has  answered  this  position  in  Fenton  v.  Pearson^ 
15  Eoitf  426.    This  licence  is  larger  than  the  licence  was  in 
that  case:  here  it  is  ^^on  behalf  of  themselves  and  others:" 
there  it  might  be  contended,  that  the  ci'own  designed  to  limit 
it  to  BrUish  and  neutral  merchants,  but  the  Court  held  that 
the  licence  was  to  be  construed  beneficially.    In  Mennet  v. 
Bcnham  16,  East^  496.,  the  Court  thought  the  plaintiff  not 
entitled  to  recover,  but  Le  Blanc  J.  differed  from  the  rest. 
Lord  BUenborough  there  presumes  the  licence  must  be  intended 
for  Britigh  subjects  residing  here;  but  the  contrary  must  rather 
be, presumed:  for  how  is  it  possible  that  British  subjects  resi- 
dent here,  can,  without  the  assistance  of  Russian  subject^ 
resident  in  their  country,  obtain  a  cargo  and  bring  it  home? 
It,  therefore,  is  a  fallacy  to  assume  that  the  benefit  was  inten- 
ded to  be  given  only  to  British  subjects  residing  here.    Lord 
EOenbarough  mistakes  the  object  of  the  licence,  which  is,  to 
carry  one  cargo  out,  of  British  or  colonial  produce,  and  bring 
another  home.    It  is  impossible  to  atchieve  that  object  with- 
out having  Russian  assistance,  and  in  all  probability  a  Russian 
int^est^  either  at  the  one  end  or  the  other  of  tlie  adventure. 
Why  must  it  be  presumed,  with  the  Court  of  King's  Bench, 
that  the  ^'  others,''  must  be  ejusdem  generis,  when  such  a  li- 
cence would  be  useless,  because  it  cannot  be  carried  into  effect 
by  persons  gusdem  generis,  nor  without  the  aid  of  persons  of  a 
mo0t  different  genus,  having  a  hostile  character.    The  Couit 
says,  the  licence  must  not  be  abused :  but  the  government 
has  in  the  British  merchant  a  guarantee  that  it  shall  not  be 
abused.    The  state  is  not  hoodwinked  as  to  the  object  of  this 
adventure;  the  very  species  of  goods  are  particularized  with 
tedious  minuteness ;  would  not  the  officers  of  state,  then,  have 
particularized  the  persons  by  whom  the  traffic  is  to  be  carried 
on,  if  they  had  not  been  indifferent  on  that  head,  or  hsid  meant 
to  resect  them  to  any  particular  class  ?     In  Feise  v.  Bell, 
4  Taunt.  4,  it  was  urged  that  "  others"  could  not  extend  to 
alien  enemies.    But  Man^Ul  C.  J.  held  it  was  not  confined 
to  British^horn  merchants,  and  that  the  object  of  the  licence, 
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which  was  to  promote  the  commerce  of  the  country^  was  t# 
be  furthered.  .The'only4|uestioD,  therefore^  is,  who  is  to  be  al 
the  risk  of  the  transit?  The  policy^  which  is  used  only  as  a 
medium  to  discover  the  intention  of  the  crown,  (which  must 
be  to  promote  the  benefit  of  the  subject,)  clearly  is,  that  the 
transit  should  be,  as  much  as  possiMe,  at  the  risk  of  the 
foreign  merchant.    Morgan  v.  Ow>aldy  3  Tamt.  554.    A  li- 
cence to  Henry  Siffkin  personally  was  held  to  extend  for  the 
benefit  of  the  Russian  subject.    In  Robimon  v.  Tbtiray,  and 
Robinson  v.  Oieesewrighty  1  Maule  if  Sebo.  i\7,  decided  in 
B.  iZ.  on  the  same  policy  as  Morgan  v.  Oswald^  Lord  JEUm- 
horough  went  on  the  distinction,  that  the  licence  was  to 
Siffkin  only.  '  The  Court  of  Admiralty  has  a  peculiar,  nay 
exclusive  jurisdiction  over  adventures  of  this  sort,  to  judge 
whether  they  are  legal  or  illegal,  for  if  illegal,  the  ship  maj 
be  captured.    That  Court  has  pursued  an  uniform  priticipl^ 
that  if  the  licence  be  ^  to  whomsoever  the  property  may  , 
appear  to  belong,''  then,  if  the  ship  does  not  carry  the  French 
fl&g)  (which  is  the  only  exception  the  English  govemmeat 
imposes,)  to  whomsoever  the  property  may  belong,^  the  adven^ 
ture  is  legal.    Edw.  Lead.  Decis.    Cousine  Marianne,  23.; 
S.  C.  Edw.  Rep.  346,  and  that  where  those  words  are  found, 
they  exclude  the  question  of  proprietary  interest.    The  go- 
vernment can  and  may  dispense  with  the  disabilities  of  bel- 
ligerents, if  it  will.    The  objection  will  be  made^  that  the 
Court  of  Admiralty  has  not  been  consistent,  and  that  formeriy 
they  held  licences  to  be  strictissiim  juris;  and  it  has  been 
argued,  firom  old  cases,  that  the  grants  of  the  crown  are  void^ 
if  the  King  is  not  perfectly  conusant  of  the  extent  of  his  grant 
This  doctrine  is  supported  by  many  old  authorities,  but  it  is 
not  applicable  here.    In  the  case  of  the  Goede  Hoop,  £dn. 
Lead.  Dec.  3,  Scott  J.  says,  ^'  I  do  not  mean  that  there  ever 
was  a  period  in  which  a  rational  exposition,  allowing  a  fiur 
and  liberal  construction  of  the  intention  of  the  grantor,,  would 
not  have  been  received."    *'  But,"  he  says,  "  where  it  is  evi- 
dent that  the  parties  have  acted  with  perfect  good  fiuth^  and 
with  an  anxious  wish  to  conform  to  the  terms  of  the  licence;^ 
I  presume  that  I  am  only  carrying  into  efiect  the  intention  of 
the  grantor,  when  I  have  recourse  to  the  utmost  liberally  of 
construction,  which  it  is  in  the  power  of  this  Court  to  supply."- 
It  is,  therefore,  clear,  that  in  the  Court  of  Admiralty,  in  a  case 
of  prize,  this  licence  would  protect  the  adventure*    The 

crown 
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crown  has  relaxed,  therefore^  its  belligerent  rights,  and  so       1814. 
fiu*  as  they  are  concerned,  has  permitted  the  adventure  to  be      p 
legal.    The  only  objection  the  underwriter  can  have,  is,  that  ,,, 

if  the  adventure  be  not  legal,  the  risk  is  increased,  because  in      Scott. 
that  case  the  ship  would  be  subject  to  British  capture,  and  an 
insurance  against  that  is  held  void,  because  it  would  help  to 
shelter  the  enemy  from  the  vengeance  of  the  BrUish  flag.    In 
the  only  cases  which  have  come  before  the  courts  of  common 
law,  Morgan  v.  Oswald,  in  C.  B*  and  in  B.  JR.,  Robinson  v. 
Tourajfy  both  on  a  licence  to  Siffkin,  both  Courts  concurred  in 
these  doctrines  of  the  Court  of  Admiralty,  and  were  unanimous      [  681  ] 
the  voyage  was  protected  by  the  licence.    These  cases,  there- 
fore,  enable   the   plaintiflf  to  lay  out  of  the  question  the 
argument  that  will  be  adduced  on  the  other  side,  that  the 
granting  of  licences  is  a  special  act  of  sovreignty,  and  is  to 
be  construed  most  strictly.    The  old  grants  of  the  crown 
were  in  derogation  of  the  revenues  of  the  state,  and  were  to 
be  most  strictly  construed  in  restraint  of  improvident  grants ; 
but  these  licences,  so  fiur  from  diminishing  the  revenue,  go  to 
support  that  commerce  which  our  enemy  was  in  the  act  of 
annihilating.     In    Usparicha  v.  Ncble,    13  East,  333,  Lord 
EUenborough  goes  the  whole  length  of  this  case,  though  the 
licence  there,  (which  does  not  appear  by  the  report,)  was 
only  personal  to  the  plaintiff.    The  voyage,  therefore,  was 
legal,  and  the  insurance  legal.   The  2d  question  is,  whether  a 
condemnation  by  the  country  to  which  the  assured  belongs,  is 
a  risk  within  the  policy.    The  words  ^^  all  kings,  princes,  and 
people  of  what  nation,  condition,  or  quality  soever,'^  carefully 
exclude  all  doubt  whether  this  captor  be  designated  by  the 
policy.    But  it  is  said  there  may  be  fraud  in  this;  the  assured 
may  be  a  principal  officer  of  the  capturing  government,  and 
himself  most  active  in  capturing  or  condemning,  and  so  con- 
tributory to  his  own  loss.    But  it  is  not  found  by  the  special 
verdict  that  the  defendant  was  at  all  acting  under  the  Russian 
government,  capturing,  condemning,  or  otherwise  contributary 
to  hid  own  loss,  or  that  there  was  any  fraud :  therefore  neither 
can  be  intended.    In  Simeon  v.  Baxett,  2  Maule  if  Selw.  94, 
Lord  EUenborough  held  that  no  rule  of  law  prevents  the 
underwriter  from  insuring  against  the  very  designed  act  of 
the  assured  himself,  if  the  parties  so  understand  it,  and  choose 
so  to  contract.    Yet  the  reason  assigned  in  Conway  v.  Gray, 
10  East,  536,  why  the  assured  should  not  insure  against  tlie 
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act  of  his  own  government^  was,  that  tfie  rabject  is  identified 
*  with  his  government,  and  the  acts  of  the  state  are  his  acts,  and 
that  against  his  own  acts  he  cannot  insure ;  the  latter  decisiott 
is  therefore  at  least  inconsistent  with  the  former*   The  special 
finding  in  the  case  ftf  Simeon  v.  Bazeit,  that  the  commerce 
between  tfte  ports  of  Prwria  and  England,  though  interdicted 
by  Prussia,  was  nevertheless  known,  both  to  the  assured  aad 
underwriters,  to  exist  to  a  great  ettent,  makes  no  difierenee. 
Ad  qtttBstionemfacH  respondent  juratorei,  ad  ^fiuBsHonem  jmis 
judices.  The  Court  only  Cati  judge  of  the  construction  of  writ- 
ten instruments ;  and  if  the  jury  had  found  that  the  under- 
writer did  not  contemplate  a  risk  which  the  words  include.  It 
would  make  no  diflerence  In  the  construction  of  t^e  instm* 
ment.    This  is  noticed  only  because  the  Court  of  Kiqg'i 
Bench  have  founded  their  departure  fi\>m  their  f<»i&er  deci- 
sions on  this  supposed  diversity,  whteh  is  no  diversity  at  all 
according  to  the  rules  on  which  courts  of  justice  are  to  dedcfe 
written  instruments.    The  doctrine  which  that  Court  built  on 
the  cases  of  Comoay  v.  Forbes,  and  Conway  v.  Gray,  10  East, 
536,  that  the  will  of  the  government  is  the  will  of  all  the  sob- 
jects,  and  that  therefore  the  party  cannot  recover  for  that 
which  he  has  through  his  own  government  himself  sanctloiied 
and  caused,  is  a  great  principle  of  national  law,  and  takes  phee 
between  nation  and  nation,  but  was  never,  even  remote^, 
alluded  to  in  any  question  between  pttrty  and  party^  till  the 
case  of  Thuteng  v.  Hutbard,  9  Bos.  ^  Ptdl  291,  where  Loid 
Ahanley,  in  a  most  luminous  judgment^  alludes  to  it.  He  hcU 
that  the  Swede  could  not  recover  damages  firom  an  EngUrismm 
for  the  non-performance  of  a  contract  occasioned  by  the  act 
of  the  very  government  whose  servants  we  are,  that  is,  that  a 
British  Court  cannot  give  a  fordgner  damages  for  ^tM  breadi 
of  contract  which  is  occasioned  by  the  act  of  the  erowtt  of 
England.    Lord  Alvanleyf  indeed,  goes  fiirther^  but  fiiftlier 
thfut  the  case  called  for.    In  Jure  coMsa  proaeima,  el  non  rdmla 
spectatur.   Bac.  Max.  I;  When  Lord  Abtmley  says,  the  Saeie 
must  be  considered  as  participating  in  that  hoetile  act  of  the 
crown  of  Sweden,  which  occasioned  the  embargo  to  be  iflfi^ 
posed  by  England,  all  this  is  extra-judicial,  and  he  Went  out 
of  his  way  to  notice  this  principle.    The  cases  of  Conwag 
V.  Forbes,  and  Conway  v.  Gray,  rest  on  this  dictum  of  Lord 
Alvanley ;  but,  first,  they  are  veiy  distinguishaUe  both  fitmi 
that  case  and  this;  and,  secondly,  they  are  not  law.    In 
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[Vtttorg  y.  Habbard  it  would  have  been  illegal  in  the  defen- 
ant  to  do  what  he  was  called  on  to  do.  In  Ccmvay  v.  Gray 
here  was  nothing  illegal.  A  contract  of  indemnity  of  a  per- 
m  against  the  act  of  his  own  government  is  not  illegal.  But 
lie  decision  is  not  only  an  extremely  hanl  one^  but  absurd. 
lie  underwriter  contracts  to  indemnify  against  the  acts  of  all 
iagSy  'princes^  and  people,  lliere  exists^  it  is  supposed^  an 
npHed  exception ;  but  what  authority  has  the  Court  to  presume 
a  exception  against  such  express  words  t  In  KeUner  v.  Le 
}temner,  4East,996y  and  some  other  cases^  there  is  illegality; 
nd  whereyer  a  contract  is  made^  it  must  be  presumed  it  is 
neatnt  to  make  it  legal,  and  that  circumstance  introduces  the  im- 
ilied  exception ;  but  it  does  not  esdst  in  Conway  y.  Gray,  which^ 
herefore^  has  gone  much  further  than  Touieng  v.  Hubbard,  or 
ny  decided  case  on  insurances.  1  Park,  6th  edit.  102.  cites 
bccitf^  65.  Regis  et  principis  factum,  commmeraittr  inter  casus 
hrtahos.  Rotch  y.  Edie,  6  Term  Rep,  413,  agrees  herewith. 
Uid  until  Omwdy  v.  Gray,  it  never  was  conceived  but  that 
he  acts  of  the  government  of  the  country  to  which  the  party 
idongs,  are  as  much  comprehended  within  the  policy  as  those 
if  any  other.  In  Conway  v.  Gray  there  were  not  these  dis- 
iagnjshing  words,  ^^  tmtil  saf^  wardionsed  in  the  con- 
ignee's  warehouse,^  which  point,  as  strongly  as  the  assured 
bred^  to  the  acts  of  his  own  state.  Suppose  he  bad  ex^ 
vessed  that  he  assured  against  the  act  of  his  own  state,  would 
bat  have  been  illegal?  If  in  fact  the  plaintiff  had  been 
BcSlary  to  any  act  by  which  his  own  property  was  destroyed, 
lie  olgection  is  intdligible,  but  a  mere  presumption  of  law 
light  not  to  operate  against  the  defendant's  own  positive 
ooftract.  In  Conway  v.  Forbes,  too,  America  was  at  peace 
Fith  us^  and  it  might  better  be  presumed  that  the  parties  did 
ot  intend  to  provide  against  a  state  of  things,  to  which,  at 
lie  time  of  contracting,  there  were  no  approadies.  But  in 
he  {Hresent  cases,  there  was  an  actual  state  of  war  existing 
between  the  parties  at  the  time  eS  the  licence.  That  consti- 
Btea  a  material  difference  between  this  case  and  those,  and 
alBes  with  the  doctrine  of  Le  "Blaine  J.  in  Mermet  v.  Banham, 
6  Eiast,  496,  that  the  plaintiff's  act  in  applying  for  and  acting 
m  a  licence,  is  qdoad  hoe  a  renunciation  of  his  own  country, 
\»  Bcts,  and  policy,  and  incorporates  him  with  the  commerce 
»f  this  country :  he  acts  in  direct  defiance  of  the  laws,  regula- 
icms,  uid  policy  of  his  own  state,  and  is  adopted  by  the  crown 
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of  England  into  the  rights  and  privileges  of  an  EngUsh  sutgec^ 
whereby  be  virtually  renounces  the  duties  and  obligations  of 
of  the  country  at  war  with  us.  The  case  of  Conway  v.  Jiorhe$ 
then  stands  alone;  it  is  not  supported  by  any  writer  upoa 
insurance.  If  it  can  be  supported  at  all,  it  must  be  on  a  ques- 
tion of  intent^  viz.  that,  generally  speakings  an  insured  does 
not  mean  to  insure  against  acts  of  his  own  govemmeoft.  But 
in  the  principal  case  most  clearly  he  did  mean  to  insure 
against  the  act  of  his  own  government;  for  be  says,  tiUI  get 
the  goods  into  my  warehouse,  the  risk  shall  continue*  In 
Boehm  v.  Coombe,  2  Maule  if  Sebo.  172,  the  assured  insured 
against  land-carriage,  and  the  Court  of  King's  Bench  hdd  he 
was  protected  against  the  fraud  and  negligence  of  the  canriei^s 
servants.  So  here,  the  assured  precludes  all  dispute  m^bedier 
the  ship  had  been  24  hours  at  anchor,  he  insures  till  the  goods 
are  in  his  warehouse. .  Against  whose  act,  then^  does  he 
insure?  Who  can  interfere  with  a  cargo  between  the  shore 
and  his  warehouse,  in  his  own  country,  except  lus  own  go- 
vernment ?  he  therefore  necessarily  meant  to  insure  against 
the  acts  of  his  own  government.  If  so,  this  case  steers  desr 
of  Conway  v.  Forbes.  Lord  EUenborough  distinguished  the 
case  of  Simeon  v.  Bazett  from  Conway  v.  Forbes  and  TbuUiig 
V.  Hubbard,  by  the  circumstance  of  apparent  intention ;  for 
that  there  the  party  ne<?essarily  contemplated  the  risk  ndiich 
occurred,  and  which  arose  out  of  the  prohibiticms  of  the  king 
of  Prussia. 

Carr  for  the  defendant  in  error.  A  licence  to  the  gruiies 
and  '^  others''  cannot  enure  to  protect  the  interest  of  afiea 
enemies,  whose  interest  is  expressed  to  be  insured  on  dus 
record.  Arguments  on  the  policy  of  this  measure  ought  ts 
be  addressed  to  the  board  of  trade,  or  the  privy  council,  not 
to  a  court  of  law.  The  state  of  war  makes  all  interooone 
between  beltigerents  to  cease.  No  contracts  can  be  made 
between  the  subjects  of  the  two  countries.  Co.  UiL  129,  s. 
*^  An  alien  enemy  shall  maintain  neither  real  nor  perscnsl 
action^  donee  terrm  Juerunt  communes"  If  it  be  said  that  ss 
alien  enemy  is  not  the  plaintiff  on  this  'record.  Lord  KenfM 
C.  J.  held  m  Brandon  v.  Nesbit,  6  T.  R.  20,  after  full  aiga- 
ment,  that  an  action  can  neither  be  maintained  by,  or  for  die 
benefit  of  an  alien  enemy.  Potts  v.  jgel^  8  T.  R.  548.  Case 
of  Hoop,  I  Rob.  196.  All  trade  with  an  enemy  is  illegal.  The 
King  is  the  sole  arbiter  of  peace  and  war^  and  as  he  may  make 

peace 
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>  may  he  remit  the  rights  of  war.    A»  the  whole       1814. 

tkmt  the  licence,  is  illegal,  so  the  licence  legalizes      „  ^ 

It  is  expressed:  whatever  is  not  expressed  in  the  ^^ 

is  withheld.    It  Ls  a  very  different  thing  to  permit  a       Scott. 

if  this  country  to  trade  with  an  alien  enemy,  and  to 

a  alien  enemy  to  sue  here,  even  though  a  trustee.  An     [  686  ] 

8my  cannot  stand  in  a  court  of  justice  here :  he  can 

orm  a  contract,  nor  sue  on  it.   This  licence  only  goes 

i  an  EngKsh  subject  to  trade  with  the  enemy ;  there 

e  slightest  proof  the  government  had  any  idea  of  these 

Ruman  interests.    The  greater  departure  fix)m  the 

ot  to  be  presumed,  where  the  lesser  departure  will 

he  words.    So  soon  as  the  extent  of  the  licence  is 

,  there  the  legality  must  stop.    The  licence  here  is  to 

^he  plaintiff  to  export  goods  to  a  Rmrian  port.-    In 

iwies  a  licence  has  been  construed  to  be  stricH  juris, 

xtend  only  to  that  which  is  expressed  in  it.    That  the. 

.  sanction  the  means,  is  a  maxim  as  dangerous  in  law 

lorals.    If  the  principle  contended  for  is  to  prevul, 

no  reason  why  Zukerbecker  and  JiCZaifi  might  not  be 
ntifis  on  this  record.  In  Mermett  v.  JStmAom,  Lord 
cugh  C.  J.  says,  the  policy  may  be  very  different  when 
icence  is.  granted  to  a  person  residing  here,  who  is 
md  accountable  for  any  improper  use  of  it,  and  where 
mted  to  an  alien  enemy  residing  in  the  heart  of  an 

country.  He  admits  that  the  BdUic  licences  meant  to 
all  hostile  as  well  as  all  friendly  ports;  so  there  is  in 
pect  no  difference  between  that  case  and  this.  Lord 
'ough  too  there  enters  into  the  policy  of  the  measure, 
I  court  of  law  cannot  do ;  but  if  it  can  be  done,  the 
I  with  Lord  Eilenborough:  he  says  it  is  essential  that 
remment  should  not  be  hoodwinked.  Here  it  is  ex- 
found  that  the  plaintiff  did  not  disclose  to  the  privy 
diat  he  applied  as  agent  for  Zukerbecker y  KUAn,  and  Co., 
other  Russian  subject,  or  on  their  behalf,  which  is  a 
to  make  an  important  disclosure.  This  question  has 
dly  come  before  Lord  EUenborough :  and  in  none  of 
ases  did  the  state  of  that  &ct  appear.  The  present 
laron  (GibbsJ  used  to  argue,  that  it  most  probably  was 
d  to  the  government  upon  the  application  for  the  [  687  ] 
;  but  this  case  excludes  such  a  presumption.  Lord 
rough  requires  to  be  satisfied  that  it  was  the  intention  of 
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the  crown  to  extend  the  licence  to  the  case :  thk  was  not  an 

insulated  opinion;  but  in  Flindt  v.  Scott,  after  hearing  from  the 

present  Chief  Baron  one  of  the  most  powerful  arguments  ever 

addressed  to  a  Courts  Lord  EUenboraugh  stopped  the  <^>posite 

coimsel^  and  gave  judgment,  and  the  like  in  Flmdi  ▼•  Orokaii. 

All  the  decisions  of  the  Court  of  Admiralty  are  in  fitTour  of  the 

defendant,  with  the  single  exception  of  their  oonstmcticm  upoo 

that  one  clause  dted  from  the  Cmukm  Mariaimey  in  which  tint 

Court  was  wrong.    Case  of  Hoffmng^  2  Bob.  102,  Scott  J. 

says^  ^^  Unless  there  are  very  express  words  to  this  effect  to  be 

found  in  the  licence,  I  am  to  confer  its  meaning  as  not 

going  to  that  extent,  but  as  giving  such  a  liberty  only  to  strih 

jects  of  this  countiy ;  it  is  a  licence  to  Britiih  sidifeets  to 

import,  &c^  and,  as  I  understand  it,  they  are  to  impoit  oa 

their  own  account.    And  if  it  appeared  that  the  importattoB 

was  on  the  account  of  other  than  BriiiBh  merchants,  I  shoaU 

hold  that  under  the  terms  of  this  licence,  it  could  not  bo  coa- 

sidered  as  a  legal  importation."    So  here,  this  Court  ia  not  oa 

account  of  any  supposed  arid  doubtful  policy  to  go  beyand  ths 

express  words  of  the  licence.    The  crown  alone  Is  oonpdest 

to  decide  on  these  questions  of  policy.    CoimopoUie,  4  Bob.  & 

Scott  J*    ^^  Licences  being  high  acts  of  sovereignty,  they  aie 

necessarily  Hricti  juris,  and  must  not  be  carried  furth^  than  tiie 

intention  of  the  great  auAority  which  grants  them  may  be 

supposed  to  extend."    So,  Jongs  Johannes,  4  Rob.  983»   ^  A 

material  object  of  the  controul  which  government  exeiti«s 

over  such  a  trade,  is  that  it  may  judge  of  the  particular  per* 

sons  who  are  fit  to  be  entrusted  with  an  exemption  from  Ae 

ordinary  restrictions  of  a  state  of  war*"   How  can  the  goven* 

ment  judge  whether  they  will  entrust  this  power  to  a  penon 

who  is  carefiilLy  concealed  from  them  ?    In  tlie  case  of  die 

JoHge  Glassina,  5  Rob.  299,  there  certainly  was  a  very  strict 

application  of  the  principle.    6  Rob.  14.   Jonge  JrmuL  A 

licence  for  a  neutral  to  import,  was  Iveld  not  well  pursued,  by 

an  importation  in  a  British  ship :  '^  there  are  many  itaBOBB 

why  govemm€»nt  might  not  be  disposed  to  permit  BriHA 

ahips  to  trade  with  the  enemy,  at  the  same  time  that  a  cobh 

munication  in  neutral  bottoms  may  be  allowed."  That  reaioii 

is  applicable  here.  ^^  It  would  be  infinitely  too  much,"  says  Sir 

fV.  ScQtt^  '^  for  this  Court  to  take  on  itself  to  say,  that  beesute 

government  has  admitted  the  one,  tlie  other  is  to  be  takai  as 

virtually  included."  So  is  it,  a  fortiori,  too  much  for  a  comm^ 

law 
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iw  court,  if  it  is  too  much  for  a  priae  court.  In  Robmon  v« 
rauray,  the  terms  oS  the  licence  were  yery  peculiar :  it  was  for 
vessel  bearing  any  flag  except  the  French,  to  proceed  in  bal- 
ist  firom  any  port  north  of  the  Scheldt  to  Archangel,  or  any  other 
ort  of  the  Hliite  Sea,  hofrd  Ellekbarcugh,  ^'  The  object  is  ma- 
ifieatly  to  procure  a  cargo  of  Human  goods  to  be  brought  into 
Ilia  country.  It  is  not  specifically  to  &fff^9  or  to  any  other 
leiMn  to  import,  but  for  a  ship.'"  (Nothing  can  be  more  doubt- 
il  than  this  judgment.)  He  add^  ''  Under  a  licence  couched 
1  such  terms,  we  do  not  feel  oursdves  warranted  in  saying 
hat  a  Rasman  subject  may  not  ship  goods  on  board  such 
emA  for  the  purpose  of  thehr  being  brought  hither."  But 
be  Court  must  be  guided,  not  by  considerations  of  doubtful 
loliey,  but  by  express  words,  or  inevitable  inference :  more 
ender  language  could  not  be  used  than  is  found  in  the  judg- 
aeat  in  that  case.  Fenton  v.  Pearson  does  not  apply,  which 
nerdy  was,  that  the  assignees  of  a  bankrupt  vendee,  who  had 
IOC  paid  for  goods  purchased,  should  not,  without  office  found 
Bbt  the  crown,  be  permitted  to  plunder  the  consignee  of  the 
iKen  enemy.  Much  stress  has  been  laid,  both  by  the  now 
^ef  Baron  in  bis  argument,  and  by  the  Court  d  Commcm 
pleas  in  their  late  judgment,  upon  the  clause  in  the  licence, 
^  notwithstanding  all  documents  which  accompany  the  ship 
nd  cargo  may  represent  the  same  to  be  destined  to  any 
leutral  or  hostile  port,  and  to  whomsoever  such  property 
nay  appear  to  belong,''  and  on  the  construction  given  to 
im  in  the  Causme  Marianne.  [Man^ld  C.  J.  We  did 
lot  fdy  upon  this  clause  in  particular,  but  upon  the  ground 
ii  the  general  intent  of  that  instrument.  It  was  certainly 
laid  that  it  was  extremely  desirable  for  the  Courts  of  fVeeU 
mnisier  Hall  to  agree  with  the  Courts  of  Admiralty;  but 
leither  in  the  case  of  Morgan  v.  OsuxUd,  nor  in  that  of  Feiie 
r.  Bell,  was  it  necessary  for  us  to  decide  that  point.]  This 
construction  is  erroneous,  for  three  reasons:  First,  the  word 
^  appear''  does  not  itself  imply  such  construction.  Secondly, 
the  context  shews  it  cannot  have  it.  Thirdly,  fi*om  the  whole 
astrument  it  is  quite  impossible.  The  words  ^^  represent" 
lod  ^^  appear"  both  evidently  allude  to  the  necessity  of  mask- 
4ig  the  property:  noscitur  a  eociis,  namely,  by  the  fobricated 
instruments.  The  whole  trade  of  the  country  is  carried  on  by 
[>egury,  swearing  these  instruments  are  genuine,  though  all 
Qianu&ctured  by  one  man  in  London.    But,  would  the  Court 

believe 
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believe  it^   in  licences  which  are  restricted  to  the  single 
grantee^  or  to  other  BriHsh  merchants^  and  expressly  require 
the  goods  to  belong  to  them^  still  the  same  words  are  found* 
The  construction  must  be  consistent^  the  words  cannot  mean 
on^  thing  in  one  licence^  and  another  thing  in  another.    In 
Hagedom  v.  Bazett,  2  Matile  If  Sehv.  100.^  and  numerous  other 
cases^  the  licence  is  restricted  to  BriHsh  and  neutrals,  yet 
these  words  are  found.  This  argument  was  fir^  used  by  GtU» 
C.  B.,  when  he  was  of  counsel  in  the  case  of  I^BmcU  v.  LarkbUf 
which  occurred  just  after  the  principal  case.  But  the  question 
whether  the  property  of  Hamburghers  under  the  influence  of 
France,  belonged  to  neutrals  or  enemies,  had  long  before  been 
discussed  on  a  special  verdict,  wherein  were  these  words;  and 
the  whole  contest  would  have  been  unnecessary,  if  these  words 
would  have  extended  to  all  persons'  property.    If  it  be  sud 
that  the  shipping-brokers  suggest   the  language   of  these 
licences,  the  argument  for  their  being  strictly  construed^  is  die 
stronger,  in  order  that  this,  which  is  a  very  great  boon,  maj 
not  be  doled  away  without  the  express  intent  of  the  crown. 
But  the  question  of  the  construction  of  this  clause  is  not  yet  at 
rest,  even  in  the  Courts  of  Admiralty:  it  was  lately  raised  in  a 
case  at  the  Cockpit,  and  it  was  not  there  disposed  of,  becaose 
it  became  unnecessary  to  decide  it.  The  general  terms  of  this 
whole  licence  are  fully  satisfied  by  legalizing  the  trade^  widi- 
out  going  to  the  extent  of  enabling  an  alien  enemy  not  only  to 
trade,  but  to  sue  here.    These  licences  may  be  construed  libe- 
rally, but  they  ought  to  be  construed  rather  strictly  than 
loosely.    No  similar  case,  except  Feise  v.  Bell,  has  b^n  de- 
cided in  favour  of  the  trade  t  and  in  Flindt  v.  Larking,  honA 
Ellenborough  C.  J.  truly  said,  ^^  If  these  would  admit  a  Rustkaif 
they  would  admit  a  Frenchman,  or  any  other.*'    Next,  the 
plauitiff  cannot  recover  in  this  action,  inasmuch  as  the  loss  of 
which  he  complains  is  occasioned  by  the  act  of  his  ovra  go* 
vemment.    Upon  this  point  the  plaintiff  calls  on  the  Court  to 
decide  not  merely  the  case  before  thein,  but  to  reverse  many 
other  cases;  confidently  alleging,  that   Comvay  v.  Forfcr, 
Maury  v.  Sheddon,  and  Conway  v.  Gray^  though  decided  and 
acquiesced  in  for  five  or  six  years,  are  no(  law.    There  is  no 
distinction  between  the  present  case  and  that  of  Conway  r. 
Forbes.    Nothing  could  be  more  express  than  the  words  of 
that  policy :  it  was  agiainst  all  kings  and  nations  whatsoever, 
as  fidly  as  this  is;  but  the  Court  held,  first,  that  every  subject 

is 
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i  identified  i^h  his  state,  and  the  act  of  the  state  is  his  own 
St.  2dly,  His  own  act  shall  not  be  a  ground  of  action  against  a 
kiHih  underwriter.  Lord  Ellenborough  certainly  *  alludes  here 

>  Tbulaig  V.  Hubbard,  but  does  not  found  his  judgment  on 
• '  No  one  has  ever  before  doubted  the  doctrine  of  Conway  v. 
kay,  and  unless  the  counsel  for  the  defendant  succeeds  in 
irertuming  it,  he  cannot  prevail.  He  also  impugns  the  case 
IMemuU  V.  BanJuim:  that  policy  contained  every  expression 
tvVmrable  to  the  assured  which  this  policy  has,  and  much 
ronger  circumstances  for  the  assured  than  here.  In  case  of 
«■,  capture,  seizure,  or  detention,  by  any  power  whatever,  or 
nder  any  'pretence  whatever,  within  the  meaning  of  the 
oUcy,  the  underwriters  engaged  to  pay  within  two  months 
her  notice.  [Mawsjield,  C.  J.  Nothing  can  be  stronger  than 
le  general  words  of  the  policy,  but  that  clause  adds  nothing 

>  thein  to  enlarge  the  risk;  the  concluding  words,  "  within 
}fi  meaning  of  the  policy,"  leave  the  liability  just  where  it 
'as.]  That  licence  was  to  Pedder  Bhihm  and  Simon,  without 
ny  restrictive  description,  on  behalf  of  themselves  and  others: 
otwithstanding  all  the  documents  might  represent  the  ship  to 
e  destined  to  any  neutral  or  hostile  port,  and  to  whomsoever 
ich  property  might  appear  to  belong.  Lord  EllenborougVs 
idgment  there  is  most  forcible.  In  that  case  also  were  the 
"ords  '^  until  safely  warehoused;"  but  those  words  may  com- 
rehend  many  cases  of  risk  on  Uie  land,  and  therefore  may 
e  inserted  for  other  reasons  than  for  the  sake  of  guarding 
jainst  seizure  by  the  government  of  the  assured.  If  the 
cence  had  been  eiqiressly  to  a  Russian,  yet  the  insurance 
"ould  not  cover  a  loss  occasioned  by  the  act  of  his  own  go- 
eniment.  Le  Blanc,  C.  J.,  though  he  differs  from  the  Court, 
Kpressl"  upholds  Conway  v.  Gray  and  Touieng  v.  Hubbard.  In 

II  these  cases  the  majority  of  the  judges  have  decided  that 
bmcay  v.  Gray  does  not  conflict  with  Usparicha  v.  Noble: 
at  all  agree  that  Conway  v.  Gray  is  good  law.  The  policy  in 
imway  v.  Gray  did  embrace  that  loss,  as  much  as  this  policy 
nbraces  the  present  loss.   It  is  utterly  impossible  that  a  man 

III  insure  against  his  own  act:  it  is  an  unheard  of  doctrine. 
tie  subject  of  insurance  must  be  some  fortuitous  accident.  If 
man  were  to  insure  that  he  could  not  wreck  his  ship  on  the 
Mist  of  Holland,  the  Courts  would  not  hear  him,  to  insist  on 
ich  a  contract.  [Man^ld  C.  J.  There  is  a  wide  difference 
stween  insuring  against  his  own  act,  and  insuring  against 
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the  act  of  his  government.    Heath  J.  There  is  a  wide  differ*- 
ence  between  insuring  against  the  consequenci^of  his  own  act, 
and  insuring  against  his  own  act;  the  appointment  of  a  captain 
is  the  assured's  own  acfc^  and  yet  he  insures  figainst  his  barni- 
try;  but  it  would  be  absurd  to  insure  against  hi3  own  act:  it 
is  impossible.]    In  Homeyer  v.  LMshington,  15  East,  46.  it  was 
held  a  plaintiff  could  not  recovor  for  a  loss  occasioned  by  his 
carrying  simulated  papers  without  permission>  though  it  was 
the  wisest  thing  he  could  do.     (hwell  v.  Vigne,  %6td.70.  uto 
the  same  effect.    Yet  the  underwriters  miist  there  equally 
have  contemplated  the  necessity  of  carrying  such  papers,  as 
here,  of  contravening  the  acts  of  the  Russian  state.   [Manffidd 
C.  J.  and  Heath  J.    The  carrying  simulated  papers  was  a 
wrongful  act;  it  is  impossible  to  say  the  assured  could  carry 
them  without  the  consent  of  the  underwriters;  who  alone 
were  to  decide  the  question  of  the  necessity  of  them.    The 
carrying  them  subjects  the  ship  to  confiscation  from  a  new 
source.]    This  insurance  is  at  a  premium  of  only  IQ  per  ceni. 
to  return  two;  the  aniount  of  premiuin  is  a  circumstuioe 
which  Lord  Ellenborough  notices  upon  the  discussion  of  d 
special  verdict  in  Simeon  v.  Bazetty  resting  on  the  largeness  of 
the  premium  as  evidence  of  the  intent.     [ilfan^Id  C.  J.  and 
Heath  J.    We  cannot  go  on  evidence  in  a  special  verdict,  but 
only  on  the  facts  found.]     1  Fatiel,  c.  4.  s.  40.  ^^  A  poBtical 
society  is  a  moral  person,  as  it  has  an  understandiqg  and  a 
will,  of  which  it  makes  use  for^  the  conduct  of  his  affairs,  and 
is  capable  of  obligations  and  laws :  when,  therefore,  a  pecqple 
confer  the  sovereignty  upon  any  one  person,  they  invest  him 
with  their  understanding  and  will,  and  make  over  to  bim 
their  obligations  and  rights,  so  &r  as  relates  to  the  administra- 
tion of  the  affairs  of  state,  and  the  exercise  of  the  public  au- 
thority: thus  the  sovereign,  or  conductor  of  the  state,  becom- 
ing the  sutjject  in  which  reside  the  obligations  and  rights 
relative  to  government,  in  him  is  found  the  moral  person^  wbO| 
without  absolutely  ceasing  to  exist  in  the  nation,  acts  from 
thenceforward  only  in  and  by  him.    Such  is  the  origin  of  the 
representative  character  attributed  to  the  sovereign.    He  re- 
presents the  nation  in  all  the  affairs  it  was  capable  of  managipg 
as  sovereign,"  &c.    The  doctrine,  therefore,  in  Comcoji^  ▼• 
Gray  and  Tcjfiteng  v.  Hubbard  is  not  new.    It  is  an  acknow- 
ledged principle  of  law  that  every  mw  is  identified  with  the 
acts  of  bis  own  goveniin<eiit%    The  defendant  Gray  did  not 

,    venture 
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ventiiti^  to  bring  a  writ  of  error.    Ist,  The  trading  was  iilcH       1814- 
g6i;  2.  if  not  illegal,  aft  alien  enemy  cannot  sue  through  the         ^^ 
medinm  cf  bis  trustee;  3.  if  he  might  in  other  cases  r^corer,         ^ 
yef  he  cannot  recover  for  a  loss  o<^casioned'  by  an  act  of  his       Scott* 
own  state,  because  it  is  identified  witli  his  own  act. 

Tiiddy,  in  reply,  admitted  the  doctrines  held  in  Brandon  n. 
NeMH,  Potis  V.  Bell,  and  Co.  Litt.    The  only  question  was 
on  the  construction  of  the  licence;  it  is  not,  like  a  grant  of 
the  crown,  ^frictt  juris.    [Mansfield  C.  J.  relieved  the  counsel 
tot  thef  n&intiff  from  the  necessity  of  arguing  this.    These 
Rcences  are  now'  ito  longer  granted  by  the  king  under  his 
ngn  vctamiA,  but  instead  thereof,  by  a  secretary  of  state  undier 
thiB  Mi  48  G.  3.  C  IK. ;  they  are  to  be  construed,  hot  as 
gtants  of  the  crown  to  individuals ;  for  they  are  granted,  not 
so  much  for  the  benl^fit  of  the  grantee,  as  for  the  benefit  of 
tbe  couAtay,  which  is  in  need  of  the  commodities  that  are 
licensed  to  be  imported :  with  respect  to  grants  of  the  crown,      [  (^94  ^ 
a  trtidilig  licence  bears  not  the  slightest  resemblance  to  them. 
The  (JTowh  parts  with  nothing.    We  consider  it  as  settled, 
(wfaetiber  rij^t  or  wrong  is  for  another  Court  to  decide,)  con- 
trarily  to  what  was  at  first  held,  that  these  licences  are  to 
receive  the  most  liberal  constructiofi,  because,  even  if  the 
Court  of  Admiralty  had  not  decided  it,  yet  every  one  might 
discern  that  they  were  granted  merely  for  the  benefit  of  the 
cbuiitry;  and  if  the  Court  were  to  say  that  these  licences, 
gnknted  for  the  purpose  of  introducing  these  goods  of  which 
tiie  country  stands  in  the  greatest  need,  are  to  be  construed 
strictly,  it  would  be  a  very  strange  doctrine.]    The  words 
*^  to  Whomsoever  the  property  may  appear  to  belong,"  are 
absolute  tautology,  if  they  mean  what  appears  on  the  docu- 
ments, for  that  is  already  included  in  the  word  "  represent  5" 
but  *^  appear''  means  "  jildicially  appear."    The  phrato  in  all 
courts  of  civil  law  is,  "  it  appears  to  the  Court ;"  as  the  courts 
of  common  law  say  "  it  is  considered.''    But  that  question 
do^  not  touch  the  case.  It  is  not  necessary  for  the  plaintiff  to 
contend  that  this  licence  would  enable  the  Russian  to  sue 
here,  because  he  is  not  the  plaintiff  on  this  record ;  but  in 
Wislis  y.  Wtlkams,  1  Ld.  Ray.  282.  it  was  held  that  an  alien 
enemy  licensed  might  sue  here.    The  terms  of  the  licence 
were  not  sufficiently  adverted  to  by  Lord  Ellenborough^  when 
h^  says,  that  thd  liceiicef,  under  this  construction  would  sanc- 
tion FYench  property ;  such  a  consequence  cannot  follow,  for 

3  A  2  there 
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1814.       there  are  wdrds  excludkig^  every  FI'eHch  flag,  t.  e.  -FreMh  pro« 
^  perty.    When  a  case  arises  of  a  licence  ^^  to  BrUiih  and 

i;,  neutrals^  to  whomsoever  the  property  shall  appear  to  belong/' 

[SooTT.  it  may  perhaps  become  necessary,  and  will  then  be  soon 
enough,  to  decide  whether  the  CJourt  will  reject  one^  and 
which,  of  two  repugnant  propositions,  or  whether  they  are  not 
boA  reconcileable,  and  mean  that  the  BriHsh  shall  be  Uie  hand 
C  t^5  ]  through  which  the  .property  shall  pass,  but  that  the  property 
may  be  that  of  any  one.  No  reasoning^  has  been  adduced  in 
answer  to  the  reasons  of  the  Court  of  Common  Plea%  in  Mor- 
gOb  y.  Oswald  and  Feise  v.  Bell,  nor  to  that  of  the  Court  of 
King's  Bench,  in  Robinson  v^  Toiiray,  Robinion  v.  Cheesewrighiy 
Usparkha  v.  Noble,  and  Fenton  v.  Pearmm.  The  latter  Cour^ 
in  those  eases,  conflicts  with  itself.  Fenton  v.  Pearson  is 
utterly  irreconciieable  with  their  judgment  in  this  case.  Men- 
nett  y.  Bonham,  too,  is  now  pending  in  error.  A  person  to 
whom  the  benefit  of  a  licence  is  extended,  is  to  all  intents  and 
purposes  incoiporated  with  this  nation,  and  to  all  possible 
purposes  renounces  the  acts,  jntents,  and  motives,  of  hi8.own< 
goveniment,  if  there  can  be  such  a  renunciation.  That  this 
renunciation  is  possible,  was  admitted  in  Uspoaricha  ▼•  fUbk. 
No  answer  has  been  attempted  to  the  plaintiflTs  proposition, 
\  that  the  intent  of  the  party  and  the  intent  of  the  crown  were 

principally  to  be  attended  to.  In  Cowuoay  v.  Gray  there  were 
not  the  words  '^  until  safely  warehoused,'"  which  are  here. 
Even  if  Conway  v.  Gray  be  law,  there  is  that  manifest  and 
leading  distinction  between  the  cases,  which  is  noticed  by 
Lord  EUenborough  in  Simeon  v.  Bazett,  that  in  die  one  case  the 
risk  of  acts  of  his  own  state  is  contemplated,  in  the  othernot.  It 
was  contended  by  Lord  Man^eld  and  others  in  parliament,  to 
be  the  true  policy  of  the  coimtry,  to  keep  the  insurance  trade, 
for  that  the  premiums  were  more  advantageous  than  the 
losses  noxious.  The  finding  the  inteDit  of  the  underwriter  to 
contemplate  this  particular  commerce  is  immaterial,  for  it 
could  form  no  ingredient  in  the  judgment  of  the  Court,  with- 
out construing  the  contract  by  external  evidence.  Oswald  ▼. 
Vigne  and  Homeyer  v.  LusMngton  have  no  relation  to  this 
case.  Morgan  v.  Oswald  differed  only  in  this  point,  tibat  tlieif 
was  not  the  word  "  others,"  but  S^ffkin  only.  There  it  was 
held  by  both  Courts  that  the  voyage  was  Icf^dlUzbd'  by  die 
•  [  696  ]  licence.  As  to  the  apprehension  that  the  indulgence  of  tbe 
trown  should  be  doled  away,  it  is  the  very  sinew  and  litrefigth 

of 
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of  the  trade  of  the  country;  the  plaintiff  seeks  to  amplify  and       idl-*- 
ieidarge  it;  die  defendant  to  dole  it  away.    Tlie  licence  ob-      Ylivdt 
tinned  by  S^fkin  must  have  operated,  not  as  a  licence  to  an  «... 

inanimate  chattel,  a  ship,  but  to  a  moral  agent.  [Heath  J.  Scott. 
acc.'i  The  Court  of  King's  Bench,  therefore,  have  deserted 
their  former  opinion.  Without  saying  that  the  doctrines  of  a 
common  law  court  are  to  vary  their  rules  of  construction  with 
political  events,  as  perhaps  those  of  an  Admiralty  Court  may, 
or  may  not,  no  common  law  court  lias  ever  held  that  licences 
were  to  be  strictly  interpreted.  In  Mennett  v.  Bonhamy  if  the 
clause  ^^  until  safely  warehoused''  existed,  it  was  never  argued 
on,  or  presented  to  the  Court,  whose  judgment  in  no  degree 
rests  on  it.  No  authority  has  been  cited  from  the  law  of 
nations  that  the  principle,  that  the  will  of  the  state  is  the.  will 
of  each  individual,  had  been  applied  to  the  contracts  of  indi- 
viduals ;  the  general  proposition  from  Vattel,  that  a  nation  is 
a  moral  agent,  does  not  go  that  length.  No  authority  pre- 
vious to  Touteng  v.  Hubbard  countenances  that  proposition. 
In  Robinson  v.  Touray  the  licence  is  materially  different. 

Cur.  adv.  vuU. 

Judgment  was  now  pronounced  in  the  absence  ofGibbs  C.  J. 
who  had  been  of  counsel  in  the  cause,  and  Wood  B.,  who  was 
confined  by  indisposition,  by 

Thomson  C.  B.  His  Lordship  stated  the  declaration  and 
the  special  verdict  at  large.  The  merits  of  this  case  must 
mainly,  if  not  entirely,  depend  on  the  effect  and  operation 
of  the  licence,  under  which  the  cargo,  the  subject  of  the  in- 
surance in  question,  was  shipped.  If  the  shipment  made  under 
the  sanction  of  the'  licence  is  legal,  then  the  insurance  on  it 
must  be  so  too,  and  the  underwriter  is  responsible  for  the  loss  [  697  } 
that  has  happened  by  the  seizure  of  the  cargo,  imless  he  can 
establish  some  good  ground  for  being  discharged  from  that 
responsibility.  It  is  proper  to  consider  the  nature  and  end  of 
such  a  licence  as  the  present,  issued  by  the  government  of  this 
country  during  hostiliti^  with  foreign  nations ;  there  can  be 
no  doubt  but  that  the  sovereign  may,  during  a  war,  equally 
license  the  trading  of  any  of  his  subjects  with  an  enemy,  or 
license  enemies  to  trade  with  his  subjects.  The  great  object 
of  obtaining  such  an  intercourse  by  such  licence,  was  to  pro- 
vide the  means  of  exporting,  notwithstanding  the  pressure  of 
war,  the  manufactures  of  this  country,  and  to  receive  in  re- 
turn from  the  other  country  such  articles  as  we  most  stood  in 

need 
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1314.       need  of  j  and  that  was  particularly  the  case  with  respect  to 

r    \  Russia:  we  wanted  the  produce  of  that  country  in  general^ 

^^  and  especially  the  article  of  naval  stores.    And  Uiese  Ucences 

Scott.  to  trade^  however  they  may  have  been  formerly  construec) 
strictly^  are  now  in  all  courts  construe<l  more  liberally,  and 
favourably  to  trade^  in  order  to  effectuate  the  benefits  intended 
to  result  from  them.  There  is  in  the  present  instance  nothing, 
either  in  the  terms  of  the  licence,  or  in  the  principles  of  public 
policy,  which  ought  to  restrict  the  operation  of  the  authority 
given  to  the  exportation  of  property  belonging  to  the  subjects 
of  this  country  only;  on  the  contrary,  the  licence  is  granted 
to  Gustavtis  Flindt  and  Co.  of  London*  'merchants,  on  behalf  of 
themselves  and  otliers,  to  export  a  cargo  fi*om  Jjmdxm  to 
Jrchangely  being  an  enemy's  port,  and  to  iniport  from  thence 
in  the  same  ship  a  cargo  of  such  goods  as  are  permitted  by 
law  to  be  imported,  (with  some  exceptions,)  to  any  port  in  the 
United  Kingdom,  notwithstanding  all  the  document$  which 
accompany  the  ship  and  cargo  may  represent  t\ke  same  to  be 
destined  to  any  neutral  or  hostile  poift,  and  to  whoo^soevcr 

[  698  ]  such  property  may  appear  to  belong:  terms,  which  to  me 
sufficiently  indicate  that  the  cargo^  either  outwards  or  home- 
wards, might  legally  comprehend  the  property  of  enemies. 
And  these  terms  have  been  adopted  fbr  tnat  very  purp^, 
which  terms  in  the  opinion  of  the  very  learned  Judge  of  the 
Court  of  Admiralty,  (as  appears  firom  the  case  of  the  Gniftiie 
Marianne,)  have  in  that  Court  been  held  to  exclude  all  inquiry 
in  whom  the  property  is  vested.  Our  government,  in  licepsing 
a  trade  directly  with  the  enemy  at  tl^is  port,  must  have  had  a 
view  both  to  exportation  and  importation.  Why  niay  not  the 
licence  be  construed  to  permit  the  exportation  of  a  cargo  by 
an  enemy  to  that  hostile  port,  from  in^hence  the  return  cargo 
is  to  be  imported?  The  cargo  exported  from  this  country 
must  necessarily  be  consigned  to,  and  ultim^^tely  b^ome  the 
property  of  a  foreigner  at  that  port:  why  then  inay  it  not  be 
permitted  to  the  foreigner  at  once  to  acquire  the  property 
here,  and  to  export  the  goods  by  his  agent  in  this  couxitry? 
In  Feise  and  Another  v,  BelL  4  Taunt.  4.  under  a  licence  to  a 
British  merchant  by  name,  on  behalf  of  himsielf  and  others,  to 
export  a  cargo  to  St.  Petersburgh,  and  to  import  a  cargo  from 
thence^  though  an  alien  enemy  was  interested  both  ip,  tlic 
exported  and  imported  cargoc:?,  yet  the  Court  qf  Copiijapn 
Pleas  held  that  it  was  no  objection  to  the  pl^intifl^'s  rc?qoyer- 
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^^<Nl' their  insurance.    In  Morgan  v.  Oswald,  3  Tavni.  554: 
question  arose  upon  a  licence  granted  to  a  Britixh  merchant, 
at  a'  ship  might  go  to  an  hostile  port,  and  bring  home  a 
fgo  of  goods.   It  permitted  a  vessel,  bearing  any  flag  except 
e  French,  to  proceed  in  ballast  from  any  port  north  of  the 
heldi,  to  Archangel,  or  any  other  port  in  the   White  Sea, 
ere. to  load  a  cargo  of  such  goods  as  were  permitted  by  law 
be  imported,  (with  some  exceptions,)  and  to  proceed  with 
er  same  to  a  port,  of  the  United  Kingdom.    It  was  held,  that 
ence  authorized  ihe  importation  of  goods,  the  property  of 
alien  enemy,  the  subject  of  that  hostile  country;  and  there- 
e  authorized  him  to  insure  and  to  enforce  his  contract  of 
iorance  in  the  courts  of  this  country.    In  the  case  of  Robifir 
I V.  Tourdy,  I  Mauleif  Selw.  217.  which  arose  on  the  sanle 
ip,  licence  and  policy,  the  Court  of  King's  Bench  adopted 
e  same  doctrine.    In  tlie  case  of  Fenton  and  AAotJier,  Asstg- 
sr  of  Refinauds,  JBankrupts,  v.  Pearson,  15*  East,  419.  the 
urt  of  King's  Bench  determined  that  a  trading  licence  from 
I  crown  to  British  merchants  to  send  a  ship  in  ballast  to  an 
siny's  port,  there  to  receive  and  load  a  cargo,  and  import  it 
o  this  country,  by  legalizing  the  purchase  by  the  subject, 
;alized  the  sale  by  the  enemy,  and  impliedly  legalized  his 
fat  to  stop  the  goods  in  transitu,  after  their  arrival  in  port 
re,  upon  the  intermediate  insolvency  of  the  vendees,  the 
ole  price  not  being  paid,  and  the  part  that  had  beto  paid 
ng  offered  to  be  refunded;  and  that  the  alien  enemy  was 
'mitted  to  employ  an  agent  here  for  that  purpose.    The 
ignees  of  the  vendees,  who  had  become  bankrupts,  were 
!fefore  not  allowed  to  recover  against  him  in  an  action  of 
ver.    The  second  objection  made  to  the  plaintiff^'s  recover- 
'  in  this  case,  was,  that  the  underwriters  were  not  answer- 
e  for  tlib  loss,  because  it  was  occasioned  by  the  act  of  the 
ssian  government,  to  which  the  persons  interested  must  be 
»posed  to  have  given  their  assent,  they  being  Russians. 
d  in  support  of  that  position,  two  cases  were  cited,  Tou- 
^  V.  Hubba/rd,  3  Bos.  ^  Pull  291.  and  Conway  v.  (Sray, 
East,  554.    The  first  was  a  case  where  a  British  merchant 
Jtered  a  Swedish  ship  on  a  voyage  to  St.  MichaeVs  for  a 
go  of  fruit,  and  the  charter-party  contained  the  usiial  ex- 
tion  against'  the  restraint  of  princes;  and  the  ship  being 
vented  from  reaching  St.  MicluieVs  within  the  fruit  season 
an  embargo  laid  on  Swedish  vessels  by  the  British  govern^ 
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inentj  the  question  wa.s  whether  the  Swedish  owner  acquired  $ 
rights  by  proceeding  on  the  *  voyage  after  the  embargo  was 
taken  off,  (when  it  was^too  late  to  obtain  a  cargo,)  to  recover 
the  freight  against. the  British  mercliant.    The  Court  deter- 
mined that  he  had  no  jsuch  right;  and  they  went  farther^  and 
determined,  wliat  was  not  tlien  a  question  before  them,  that  an 
insurance  ui)on  the  property  of  a  foreigner  against  a  loss 
remotely  occasioned  by  an  act  of  his  own  state  would  be  illegal 
It  was  not  the  main  question  in  that  case,  though  certainly  it 
was  so  decided.    The  case  of  Cotwoay  v.  Gray  proceeded  in  s 
degree  on  the  authority  of  Toiiteng  v.  HiMard.    In  that  case 
it  was  decided,  that  an  American  subject  could  not  recover  for 
a  lo9s  sustfidned  by  reason  of  an  embargo  laid  on  in  one  of  the 
X>orts  of  hjs  own  country  by  his  own  goyenunent.    But  these 
decisions,  even  supposing  them  to  be  correct  as  applied  to  tbe 
cases  in  which  they  were  made,  do  not  afiect  the  present  case; 
for  if  this  licence  is  to  be  deemed,  (which  I  think  it  isj  suffi- 
cient to  cover  the  Russian  property,  and  authorizes  a  tradmg 
to  the  enemy's  port;  that  incidentally  legalizes  the  insurances 
made  on  that  property,  which  must  protect  it  throughout,  till 
the  conclusion  of  that  risk,  just  as  if  it  had  belonged  to  British 
subjects.    The  underwriters  knowing  that  these  goods  are 
going  to  Russia^  to  an  enemy's  port,  and  being  willing  that  tbe 
adventure  should  proceed  with  simulated  papers  and  docn- 
ments,  assent  to  the  design  of  the  owners  of  the  goods  to  con- 
travene the  regulations  of  that  country,  to  which  they  are  to 
be  consigned,  and  take  on  themselves  the  risk  of  confiscation 
in  the  event  of  the  fraud  being  detected.    The  effect  of  the 
licence  is,  to  convert  this  Russian^  though  an  alien  enemy,  u 
it  were,  into  an  alien  friend,  and  so  far  to  separate  him  from 
the  acts  of  his  government,  as  concerns  the  subject  matter  of 
this  licence.  ^  Lord  EUeriborough,  in  the  case  of  Usparicha  r. 
Noble,  13  East,  332.  has  delivered  himself  so  forcibly  and 
clearly  on  that  point,  and  the  circumstances  of  tliat  case 
in  many  respects  resemble  the  present  so  much,  that  I  sbaD 
make  no  apology  for  stating  that  judgment  at  large,    piis 
Lordship  then  stated  that  case,  and  read  the  whole  of  Lord 
EUenborougVs  judgment  theron,]  adding.  This  bpinibn  seems 
to  go  all  the  length  of  establishing  the  right  of  this  plaintiff  to 
sue  and  recover  in  tbe  present  cause,  though  It  is  perfectly 
well  known  that  his  Lordship  has  not  entirely  adhered  to  tbe 
judgment  he  had  formerly  given,  but  that,  on  the  contrary,  is 

tbe 
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th-*^  case  now  in  judgmenC  be  contrasts  it  with  die  opinion  be       1814. 
bad  given  in  the  case  tbat  lias  been  cited*    Tbe  result  of  tbe      Z 
wbole  is^  tbat  we  are  cleariy  of  opinion^  (tbougb  tbe  reasons         ^^ 
of  tbat  opinion,  I  ought  to  say,  are  my  own  only^)  that  as  die       Sgott. 
case  appears,  tbe  licence  legalises  tlie  whole  transaction,  the 
insurance  in  question  was  properly  made,  and  the  circum- 
stance tbat  the  confiscation  of  tbe  property  was  made  by  tbe 
Ruuian  govemnMii^  will  nol^aibct  the  plaiatiflTs  right  to  re- 
ooTeiF^in  this  action.    And  therefore  tbe  judgment  of  the 
Court  of  King's  Bench  ought  to  be  reversed,  and  judgment 
ought  to  be  given  for  the  phdiitiff.    I  should  add,  that  Mr. 
Baron  Wood,  who  is  prevented  from  attending  by  indisposition, 
concurs  in  the  judgment  of  tbe  Court. 

Judgment  for  the  Plaintiff. 


RBGULA  GENERAUS.  [  702  j 

r*  IS  OKDBRBD,  That  from  and  after  the  last  day  of  this 
present  THnity  term,  the  seal-office  shall  be  open  from 
eleven  in  the  morning  till  two  in  the  afternoon,  and  from  five 
to  seven  in  tbe  evening,  during  term,  and  for  ten  days  after 
every  issuable  term,  and  one  week  after  every  other  term^ 
and  fit>m  eleven  in  the  morning  till  three  in  the  afternoon  at 
all  other  times. 

V.  GlBBS. 

J.  Hbath. 

/S0^^  A.  CHAMBaB. 

'f  \''l\  R.DAIXAS. 
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AND  OTHER  COURTS, 
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Michaelmas  Term^ 


In  die  Fifty-fifth  Year  of  the  Reign  of  Gboksb  DJ. 


aat 


AW.  7,  Jordan  v.  Pjcllo. 

^ov.  28.  RbNSHAW  V.  LbAMB. 

The  Conrt  JpELL  Seijt.^  in  the  first  of  these  causes^  and  in  the  last 
Tdi^tgJl^^  Onslow  Seijt.,  moved  for  a  distringas,  upon  affidavit  thai 
against  a  dc-  an  attempt  had  been  made  to  summon  each  of  these  Defen- 
has  gone  dauts  at  his  place  of  residence^  and  that  his  wife  had  there- 
out  proofof*'  ^P^^  stated  that  the  defendant  was  out  of  the  kingdom, 
his  absenting  Neither  of  the  affidavits  proceeded  to  state  any  surmise  that 
inteiTt  of  ^^^  defendant  was  gone  abroad,  or  continued  abroad^  for  the 
avoiding  pro-  purpose  of  delaying  the  Plaintiff,  or  any  other  creditors,  of 
their  debts. 

Tke 
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The  Court  Jield^  that  ulthougti  the  word^  of  the  lK:t  5 1  G.  3,        ^^M- 
1^, «.  2^  were  not  express  to  tl^t  >  jfoifki,  tbe  restrictiou      jq^oan 
ijLcU  tke  Cpurti  bf^  uiufornUx  impost  on  ^giwiiting  this  pro-  ». 

$8  in  case  f^f  absence  from  the  reaUnj  wi^  to  confine  it  to      Pkli^; 
ses  where  that  jfact  could  be  stated^  and  they  [  *  704  ] 

Refused  the  Rule. 
In  the  first  case  Gibbs  C.  J.  intimated  that  there  was  no 
xle  of  proceeding,  under  rimllar  eireumslanees,  except  by 
tlawry. 


:i 


EtRB  V.  HULTON.  I^omB, 


r 


E  Defendant  bad  beea  bolden  to  bail  on  an  affidarlt  of  An  affidavit 
the  PlaiDUff  tbat  tbe  defendant  was  indebted  to  him  h  Ita^l^tfiSlf'' 


(QOi,  for  money  paidy  laid  out,  and  expended  b^  him  (the  ths 
9^ntiff)  6)r  the  use  of  the  defendant,  but  not  adifiag  that  it  for  maaej 
9P  paid  at  the  dofendant's  ieqnest.    PleltSePft.  mored  to  ''IJl^^^ 
ipbarge  the  defendant  out  of  costodp  upon .  his  Entering  a  the  m*  «f  tbp 
iHOPPoa  appearance,  upon  the  insutBciency  §f'the  affidavit.  f^^^H^ 
bie  onbr  expression  here,  from  iMiiob  it  eould  be  collected  wUbontad. 
At.  tbe.  yttainlitf  has.  a  right  to  arrcet  the  defendant^  is  the  wMMadoa 
qrd  M^bitcd,  and  it  could  be  collected  fitmi  that  word  only  ^^^^ 
fj>  ifili^renQe..    In  Ptght  v.  Seoem,  7  Euity  104,  an  aflidavit  quett 
If t  th(^  defendant  was  indebied  to  the  plaintiff  for  goods  sold  nev^badaST 
^ydeliy^r€;d,  i^itj^MOUt  addmg  that  they  were  sol^  to  the  reteivc^by 
si^ndwt,  wa§  held  insufficient;  to  tbe  nse  of 

Gabbs  C.  h  Ii^  tbat  case  it  did  not  appear  to  whom,  tbe  ^«  plaintiff. 
^9fd^  were  9old ;  it  might:  be  asale  ftcuihe  defendant^  or  to 
}fffi^r  for  w:hose  d^bt  he  had.  made  hknself  Ksponsible, 
^^fpre  tbp.  9a^e  of  tbe  debt. did  not  sufficiently  appear;  tf 
.  fk'^  beqn.  S|4d  th^  tb^  goods  were  sold  by  the  plaintiff  to 
ic$  deC^ndmt,  HoM^  woqjd  haye  been  sufficient.  If  tbe  pre-  [  705  ] 
4^i|.  npw  cQAt^uded  for  was  requisite  in  onct  oase^  it  must  be 
9Q^s§ai7  inano^thei:*  Ijt  would  be  impossible  to  exacts  in  liie 
3^  oil  ^n  Vifitifm  for  moneys  had  and  received,  thattbe^pltun" 
IS  sdb^iiUd  ^wear  it  was.  had  and  received  by  the  defendant  to 
le  use  of  the  plaintiff  at  the  defendant's  request?;  fOrjf  in  far 
^.  gi^eater  uiwhor  of  cases^  that  the  mpney  'is  reoet^ed  to 

the 
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1814.       the  plamtiflTs  use  is  only  a  conclurion  refoiltin;  from'  the  co»- 

~ struction  which  the  plaintiflP^  sweftring  to  die  best  of  his  jodg- 

1^  ment^  puts  upon  a  transaction  from  which  he  conceives  a  debt 

HuLTON,    to  result^  but  no  request  in  feet  is  made  by  the  defendant. 

Rule  reftised 


^0^,  B. ;  Miles  v.  Rosb  and  Another. 

Tbeflux  fTlHIS  was  an  action  upon  the  case  for  obstructing  tbe 
the  tid^^  ^  ^  Plaintiff's  barges  in  navigating  a  certam  navigable  river 
frimdfiuu  called  Rdmham  Creek  r  and  upon  the  trial  of  the  cause  by  a 
navigable  common  jury  at  the  last  Chelmtfard  summer  assizes,  before  Lr 
"not  Bot  bi.  ^^^^^9  ^  verdict  had  passed  for  the  plaintiff,  which  fertSierj. 
sointdjin-  poiymQved  to  Set!  aside.  Heistated  that  the  plaintiff  proved 
^anexchi-  ^^  ^-  pl$oe  was  a  creek  running  down  from  a  bridge  called 
si^  rijrttt  J^ie^Bvi^ey  in  Essex^  to  the  Thames^  in  which^  creek  the  tide 
in'aa  aSSon^  JBpwed  and  reflowed  as  fiir  as  that  bridge  ;  and  that  beats  and 
dT  ^tti'^  vessels  capie  up  the  creek  t  but  on  cross  examination  it  ap- 
aa«xeiiiilTe'  peared  that  nf^rly  all  the  vessels  came  ^ta  load  or  diMharge 

▼(^irt^o^t  !^^S^^^  ^^  ^  ^^^  ^^  the  Defendants'  on  Ae  side  o£  tibe  creek 
evi^cn^in^  near  JRed-JSrkfgtf ;  a  few  boats,  however^  had  tended- dieir 
trying  die       <^&igO(98  at  JRed-J9rid|ge,  not.  at' the  deftadants-'' wterf;  that 
**BntMt    '  '^^  with. p^ies of  pfe^ure  had  been' knbuM  to  sail  np  the 
ceacfaithr«.    *  creek,  and  boats  ca.ulc|  with  persons  who  cur  reeds  along  tbe 
I  700  ]  '  banks  of  the  creek.    That;for  the  deifaidaiitSi  who  claimed 
the  soil  of  the  creek,  it  was  pr6ved,thlit'tliey  purchased,  for  a 
large  price,  their  premise^  which  were  cbofveyed^  to'  them  by 
the  description  of  Bmaham  wharf  ^d'cte^i    That  the  cred^ 
was  not  nayigablei till  the  pifedecessors  of  the  defendants  had, 
at  a  confflderable  expence>  made  it  so,  and  erected  a  wharfs 
tlj^at  the  defendants  had>  for  many  years,'*  received  from  the 
owners  of  vessels  which  frequented  their  wharf,  and  amoQgst 
others. from  the  plaintiff  hiinsel^  not  only  whar&ge,  but  abo 
tolls  for  navigating  the  creek.    He  was  not  instrueted  to  sMe 
that  Le  Blanc  J.  was  dissatisjfied  with  the  verdict.    The  ques- 
tion was  of  great  importance  to  the  defendants,  and  this 
verdict  would  bind  their  right  for  eVer. 
GiBBs  C.  J.    Upon  the  defendants*  own  shewing,  the  case 
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t  extremely  doubtful.    The  flowing  of  the  tide,  though  not        1814. 
btolutely  inconsbtent  with  a  right  ot  private  property  in  the      "~ 
reek,  is  strong  primd  facie  evidence  of  its  being  a  public  ^ 

avigable  river,  and  the  cutting  of  reeds  is  a  very  strong  act  Ross, 
ideed,  and  even  as  to  the  pleasure-boats,  if  a  person  wishes 
>  protect  his  exclusive  possession,  he  must  keep  up  the  evi- 
ence  of  his  right  by  guarding  it  against  intruders.  The 
idgment  in  this  case,  though  it  is  evidence,  and  strong  evi- 
ence,  in  another  action,  is  not  conclusive  evidence,  as  was 
etermined  in  this  court  about  30  years  since  in  the  case  of  a 
rater-course.  The  Court  saw  no  ground  for  granting  a  rule, 
lie  defendants  might  provoke  another  action  if  they  thought 
twt  fliey  could  produce  stronger  evidence  in  support  of  their 

ight. 

HiSATH  J.  Tlie  flux  and  reflux  of  the  tide  is  strong  primd 
twk  evidence  tliat  this  was  a  navigable  river,  apd  as  for  the 
IrSimstancc  of  the  defendants  scouring  the  channel,  they 
night  have  done  that  for  their  own  convenience. 

Rule  refused. 


[  707  ] 
Waugh  and  Wife,  Administratrix  of  Phillips, 

V.  BUSSBLL.  N<w.  8. 


con- 


rj  debt  on  bond^  and  oyer  craved,  the  conditipn  set  out  by     ,.    . 

the    PlaintiiT,  was,  that  if  the  Defendant,  his  heirs,  &c.  ditioned  to 

hould  pay  to  EUzabeih  Phillips  the  intestate,  her  execut<w,  gj^  ^^j  ^ 

kc.  the  full  sum  of  lOOi.  by  six  equal  payments,  that  is  tQ  nay,  nents  ofitL 

he  sum  of  16Z.  13*.  4d.  each  and  every  year,  with  interest  on  w  ifOrfS^* 

he  same,  the  first  payment  to  be  made  good  and  paid  on  the  ^»  «^«>7  X!^ 

ij  J         /  ^      «        wi« A  1     •  wntil  the  foil 

id  day  of  Ocfoo^  1813,  and  the  same  sum  annually  on  the  sum  of  one 
Id  day  of  October  in  eac|i  year  with  interest,  until  the  full  P^jJ^^jJ^** 
am  of  1001.  should  be  paid,  without  frauds  &c.  according  to  stranger  io- 
he  true  intent  and  meanuig  of  that  condition,  then  the  bond  w^JJdlSldred 
hould  be  void«    The  defendant  pleaded  non  est  factum:  and  between  one 

and  ponnds ; 

^        .  ^  ,     ..  the  Plaintiff, 

Hi  oyer  craYed,  set  It  oat  as  being  '<nntll  thefbll  sum  of  100/.  was  paid/'  and  held  afatal  variance. 
Bnt  the  sense  being  MnfRfipntly  mai|i&8t  before  the  alteration,  that  the  condition  was  for 
payment  of  100/.  by  six  yearly  in^UhnenU  of  16/.  1S«.  Id,,  held  that  the  insertion  of  the  word 
tqfi^rf  d  did  not  al|er  the  sense,  and  was  therefore  inunaterial,  and  did  not  destroy  the  bond* 

upon 
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upon  the  trial  of  the  cause  before  Chambre  J.  at  the  sittings  in 
London  after  Hilary  term  1814^  the  proof  was^  that  the  bond, 
which  had  been  prepared  by  a  school-master,  was  left  in  his 
custody,  as  a  friend  of  the  parties ;  he  discovering  that  the 
word  hundred  had  been  omitted  in  the  last  place  where  the 
condition  above  set  out  states  it  to  occur,  so  that  when  tlic 
bond  was  executed,  the  condition  was  fbr  payment  of  the  in- 
stalments ^^  until  the  full  sum  of  one  pounds  should  be  paid," 
he  without  the  knowledge  of  either  party,  interlined  the  woril 
hundred  between  "one"  and  "poundis."    The  defendant  in- 
sisted that  the  action  could  not  be  maintained,  for  that  either 
the  alteration  had  wholly  avoided  the  bond,  or  else  the  decla- 
ration varied  from  the  bond  such  as  it  originally  was  executed. 
Chambre  J.  nonsuited  the  plaintiff,  reserving  the  point. 

Faughan  Seijt.  in  Easfet  term  1814;  obtained  a  rule  nrn  to 
set  aside  the  nonsuit  and  have  a  new  trial,  upon  the  grooift, 
L  That  the  Interlineation  wa9  of  an  immaterial  word,  the 
sense  of  the  condition  being  sufficiently  apparent  without  it, 
and  not  altered  by  the  insertion,  and  that  an  alteration  in  an 
immaterial  part  would  not  vitiate  the  bond,  even  if  made  by 
the  obligor,  d  fortiori,  by  a  stranger.  4  Co.  Dig.  166.  FaU, 
F.  1.  2dly,  That  a  variance  in  small  things  will  not  vitiate; 
the  plaintiff  did  no  more  than  read  the  bond  as  it  ought  to  be 
read. 

BestSeijt.  in  the  same  term  shewed  cause  against  tliatrulc 
He  contended  that  the  condition,  such  as  it  was  drawn,  was 
insensible,  that  the  defendant  should  continue  to  pay  instal- 
ments of  W.  I8ir.  4d.  mitil  the  sum  of  II.  was  paid;  the  bMl 
had,  therefore,  been  altered  in  an  important  part,  wliich  mate- 
rially affected  the  sense.  A^  to  the  second  point,  it  was  no^ 
a&was  supposed,  a  slight  variance  in  stating  the  bond  in  the 
declaration,  wherein-  it  was  not  necessai^  to  adhere  to  the 
words  of  the  bond,  but  only  to  pursoe  the  substance :  but  upon 
oyer  craved  the  insirument  must  be  literally  set  out  accorfiog 
to  the-  tenor ;  and  the  slightest  variance  was  fatal.  The  word 
hundred  in  the  paper  produced  could  not  be  read  as  partof  tbe 
bond. 

Vaughan  hi  support  of  his  rule  urged  that  the  person  who 
had  made  the  alteration  must  be  considered  as  the  agent  of 
both  parties.  It  was  not  necessary  in  declaring  to  set  out 
a  literal  transcript  of  the  bond,  it  was  sufficient  to  state  the 
Mxbstance.     Holman  v.  Burroughs  Salk.  658,  9.    The  plaintiff 

declared 
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declare^  in  covenant  on  a  deed  dat^  30th  March,  anno  domini        1814. 
1701,  annoque  regni  W.  3.  13.,  and  on  oyer  the  deed  was  dated     ^ 
-30th  March  1701,  and  no  year  of  the  rei{[n.;  and  upon  demur-*         ,,. 
rer  for  the  variance,  the  Court  held  it  ao  variance,  for  it     Bussbll. 
was  implicitly  in  the  deed.    So  is  it  here  implicitly  in  the 
condition,  that  the  instalments  of  162.  13^.  AdL  shall  be  con* 
tinued  until  the  lOOZ.  be  paid  and  no  longer.    So,  Roberts  v. 
Hamage,  SAd.  659.,  the  plaintiff  declar^  that  the  defendant 
by  his  bond  concessisset.se  teneri  to  the  plaintiff  in  AOL  solvendis      I  7O0  ] 
to  the  plaintif]^  and,  on  oyer,  the  bond  was  to  be  paid  to  the 
attorney  or  assigns  of  the  plaintiff.    The  Court  held  the  teneri 
made  it  a  debt  to  the  plaintiflF^  and  payment  to  the  plaintiff  or 
his  attorney  were  tb^  same  thing,  so  the  variance  tvas  imma- 
terial.   5  Co.  Dig.  title  Obligation,  B.  4.    So,  a  s^nall  variance 
between  the  obligation,  upon  oyer,  and  the  dedaitttion,  docQ 
not  avoid  it,  as  if  the  declaration  be  upon  a  bill  '^  that  he  will 
^;*  &c.  and  the  bill  says  <'  if  he  pay,''  &c.  3  Let).  66.  CaU 
and  Ux  v.  Sarmin. 

GiBBs  C.  J.    This  is  not  a  question  for  lawyers  on  the  con- 
struction of  the  bond;  the  cases  cited  are  good  law,  but  not 
applicable.    In  those  cases  the  declaration  may  be  right,  an4 
yet  may  not  contain  a  single  word  that  is  contained  in  the 
bond :  it  is  only  necessary  to  state  the  legal  claim  which  arises 
by  reason  of  the  bond.    But  after  oyer  and  nxm  est  factum 
pleaded,  the  question  is,  whether  the  tenor  set  out  is  the  same 
as  the  tenor  of  the  bond  executed,  and  I  do  not  apprehend  it 
would  suffice  that  it  should  agree  in  substance*    The  case  in 
Ijetnnx,  when  examined,  is  only  because  the  plaintiff  added 
an  e  final  to  the  name  of  the  widow  Sarmine,  and  the  Court 
say,  mis-spelling  will  not  vitiate  an  obligation.    Chief  Baroa 
Cdmyn  has  certainly  misunderstood  that  case.    Consider  the 
reason^of  the  distinction.    In  a  declaration  it  is  only  necessary 
to  state  the  legal  effect  of  the  instrument :  but  on  oyer  the 
plaintiff  professes  to  produce  a  copy  of  it,  as  of  the  deed  by 
which  he  asserts  that  the  defendant  i9  bound;  and  if  it  is  not 
the  true  copy,  the  defendant  may  say,  that  is  not  the  deed 
he  executed.    We  should  be  glad  to  relieve  the  plaintiff,  but 
it  is  not  in  our  power.    The  defeqdant  has  a  right  to  see  the 
instrument  exactly  as  it  is,  and  to  n^a^ke  the  most  of  the  errors 
therein  contained. 

Rule  discharged. 

Tlie 


no 


CASES' iM  MICHAELMAS  TERM 


jrgi4. 

Wauoh 

BU88BL. 


I.    .  t 


[711] 


TIic  plaintiffs  having  brought  another  action  upon  the  bondi 
and  on  oyer  set  out  the  condition  such  as  it  was  originally  execu- 
ted ^^  until  the  full  dum  of  one  pounds  is  paid/'  upon  the  trial  of 
the  cause  at  the  Gftotfce^^er  summer  assizes  1814^  before  DoUa^J. 
the  jiuy  found  a  vi&rdict  for  the'  plaintiff  on  the  issue  of  non  at 
factum,  which  Best  Seijt.,  with  the  permission  of  the  learned 
Jud^e^  now  nfioved  to  set  aside^  upon  the  ground  tliat  the  inter- 
lineation of  the  word  ^^  hundred"  had  been  made  by  a  stranger 
in  a  material  part,  and  had  destroyed  the  bond.  In  support  of 
tMs  proposition,  he  cited  Piggott*s  case,  11  G>.  Hep.  27;  2d  ret, 
^  that  when  a  deed  is  altered  in  a  point  piaterial  by  the  pliun- 
tiff  himself,  or  by  any  stranger,  without  the  privity  of  tbo 
obligee,  be  it  by  mterlineation,  addition,  rasing,  or  the  drawing 
of  a  pen  through  the  midst  of  any  material  word,  that  the 
deed  thereby  becomes  void/'  S.  P.  Cro.  £L636.,  Markhamr. 
Ganaston.  This  was  an  alteration  in  a  material  part ;  for  i|ie 
bond,  as  it  was  e^cecuted,  was'  repugnant  and  insensible :  the 
introduction  of  this  word  ^'  hundred"  had  altered  the  nature 
and  effect  of  the  bond.  That  the  obligee  should  lose  his  secu- 
rity, wa^  a  hardship  occasioned  by  hiis  own  default,  whose 
duty  it  was  safely  to  preserve  it  in  his  own  custody,  lest  it 
should  be  altered  to  the  prejudice  of  the  obligor. 

GiBBs  C.J.  We  think  that  on  the  defendant's  own  shewing 
this  was  an  immaterial  alteration :  for^  according  to  his  argo- 
ment,  if  the  alteration  leaves  the  sense  wliat  it  was  before^  it  is 
immaterial.  We  think  this  alteration  doQS  leave  the  sense  ofthe 
bond  what  it  Was  before ;  for  the  condition  of  the  boiud  is^  that 
the  fiiU  sum  of  1 001.  shall  be  paid :  it  goes  on  to  prescribe  how 
it  shall  be  paid,  t?is.  by  six  equal  payments  of  16i.  13f.  4d.  in 
each  and  every*year :  it  adds,  until  the  sum  of  ^'one  pounds!* 
shall  be  paid ;  but  it  is  sufficiently  manifest  that  the  word  ^hun- 
dred" is  there  accidentally  omitted,  and  what  has  preceded 
has  sufficiently  shewn  what  was  to  be  done.  The  sentence  b 
made  intelligible  by  the  context.  We  therefore  think  that 
the  addition  '  of  the  word  '*  hundred''  supplies  nothing  but 
what  could  be  understood  before  it  was  inserted,  and  is  inunir 
terial,  and  therefore  does  not  avoid  the  bond. 

Hbath  J.    Enough  of  the  condition  is  sensible  to  shew  the 
mc^aning  of  the  parties,  and  the  insensible  part  may  be  rejected 
as  surplusage  and  immaterial. 
The  rest  of  the  Court  concun*ed  in 

Refusing  the  Rule. 
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Anthony  and  Another  v.  Mo^inb.  ..    ^ 

The  Saaie  v.  Watbus. 

THESE  were  actions  upon  two  policies^  the  one  dated     Two  nevtrai 
29th  Jugust,  the  other  3d  September  1810,  at  and  from  ^P^^;^ 
London  to  Kouigsberg,  or  any  other  port  in  the  BaltiCf  free  dtntlmEMg* 
ffom  seizure  in  the  port  of  discharge,  with  liberty  to  seek,  on^^J.  J^j^^ 
010,  and  exchange  convoys,  to  carry  simulated  papers,  and  a  "V'*«y»  h*- 
Briiiih  licence,  upon  goods  by  the  ship  Industrie,  including  to  export  u^ 
,he  risk  of  boats  to  and  from  the  ship,  with  liberty  to  proceed  ^j^l^^ 
ind  sail  to,  and  touch  and  stay  at  any  ports  or  places  whatso-  whereof  were 
;ver,  for  the  purposes  of  loading  or  unloading  goods,  or  of  not  prectaded 
obtaining  information  or  papers,  without  being  deemed  a  fromrecoyer- 
leviation,  at  16  guineas  per  cent.,  to  return  8  per  cent.;  in  case  sarance  of 
it  capture  to  pay  within  two  montlis  after  advice  thereof  S^^J^d  con^ 
eccived,  without  waiting  for  official  documents.    Upon  the  fixated  by  an 

act  of  the 

rial  of  these  causes  at  GuildhaU,  the  first  at  the  sittings  after  PnuntM 

XUary,  the  List  at  the  sittings  after  Trinity  term,  1812,  before  ^H^^^l^ 

\fan^Id  C.  J.,  it  appeared,  that  of  the  two  Plaintiffs,  who  were 

tfurtners  in  trade,  and  Prussian  subjects  born,  Anthony  had  for      [  712  ] 

Nir  years  been,  and  still  was  resident  in  London,  the  other 

esided  and  had  a  house  of  trade  at  Konigsberg.    One  of  the 

rincipal  secretaries  of  state,  in  pursuance  of  the  statute 

8  G.  3.  c.  126,  and  of  a  special  order  of  council,  granted  to 

Xi^lon  and  Reynolds,  '^  on  their  petition  on  behalf  of  them- 

.4ves  and  diiferent  merchants,"  a  licence  on  the  like  behalf^ 

ated  24th  August  1810,  permitting  them  to  export  on  board 

16  Industry,  bearing  any  flag  except  the  French,  a  cargo  of 

^riHsk  manufactures,  British  and  foreign  colonial  produce, 

4ut  India  goods,  and  such  goods  as  were  permitted  by  law 

»  be  exported,  (except  hemp,)  from  London  to  any  port  of  the 

'aliic  not  blockaded ;  with  liberty  to  touch  at  Gothenburg  for 

esh  cbarances,  and  to  import  from  any  port  of  the  Baltic  not 

ockaded,  grain,  if  importable  by  the  corn-laws,  and  such 

K>ds  as  were  permitted  by  law  to  be  imported,  (except  stock- 

;h  and  fish-oil,)  to  any  ^lort  of  the  United  Kingdom  ^  the 

aster  to  be  permitted  to  depart  to  any  port  not  blockaded, 

lOUgh  all  accompanying  documents  might  represent  the 

Vol  V.  3  B  destination 
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destination  to  be  to  any  neutral  or  hostile  port,  and  to  whom* 
soever  such  property  might  appear  to  belong,  with  a  proviso 
for  indorsing  the  ship's  name,  tonnage,  and  time  of  clearance, 
and  for  convoy,  and  depositing  the  licence,  which  was  to  re- 
mam  in  force  till  1st  Jan.  181].  The  requisite  indorsements 
were  duly  made  on  the  licence,  which  was  put  on  board,  and 
the  ship  sailed,  and  on  the  10th  November  anchored  ia  the 
open  roads  off  PiUaUy  in  a  place  where  vessels  were  not  known 
to  unload :  the  master  was  some  days  after  directed  to  sail 
for  jLte&ati,  which  he  had  not  yet  done,  when,  on  2l8t  Mwaa- 
ber,  the  ship  and  cargo  were  taken  by  a  Pruman  military 
force,  issuing  from  the  town  of  Pillaa,  in  the  place  where  fbe 
had  first  anchored ;  the  captors  first  discharged  part  of  the 
cargo  in  lighters,  and  then  brought  the  ship  fiirther  in  towards 
the  shore ;  she  was  afterwards  condemned,  as  coming  firom 
England,  by  the  Prussian  government,  under  die  adoption  of 
the  Berlin  and  MUan  decrees,  which  took  place  on  28th  (kh- 
ber  1810.  The  jury  found  a  verdict  for  the  plaintiff,  expt^ 
finding  that  the  ship,  when  captured,  was  not  in  her  port  of 
discharge. 

Vaughan  Serjt.,  in  Easter  and  Michaelmas  terms  1819^  o^ 
tained  rales  nisi  to  set  aside  the  verdict  and  enter  a  nonsni^  or 
have  a  new  trial,  upon  two  grounds;  first,  that  this  was  a 
capture  in  the  ship's  port  of  discharge,  on  the  extent  of  whidi 
he  conceived  the  jury  had  received  a  misdirection ;  Sdly,  tkit 
as  the  capture  was  by  an  act  of  the  state  of  which  the  phiB- 
tifis  were  subjects,  they  could  not  recover;  the  latter  of  irfiidi 
points  his  Lordship  had  reserved  at  the  trial. 

ShepherSf  Lens,  and  Best  Seijts.  in  Michaelmas  term  181% 
and  JRlary  term  1813,  shewed  cause  against  the  rules;  and 
Vaughan  and  Rough  Seijts.  endeavoured  to  support  tbcQ. 
Upon  the  first  point,  the  Court  lield  that  the  question,  whether 
in  port  or  not,  was  a  question  of  fact,  which  had  pnqierljr 
been  left  to  the  jury.  Upon  the  second,  the  counsel  for  the 
plaintifis  cited  Morgan  v.  Oswald,  ante,  iii.  554.  HadUy^* 
Clarke,  8  T.  R.  259.  and  Usparicha  v.  Noble,  13  East,  3S3. 
The  counsel  for  ihe  defendants  relied  on  the  cases  of  OsweUv. 
Vigne,  15  East,  70.  Hameyer  v.  Lushington,  15  East  46.  IFW- 
tel  book  1.  chap.  4.  (ante,  692.)  Touteng  v.  Hubbard,  Z  Bos.  ^ 
Pull.  291.  Furtado  v.  Rogers,  3  Bos.  if  PuU.  191.  Conway  y> 
Gray,  10  East,  536.  Mennet  v.  Bonham,  15  East,  496.  woA 
Usparicha  v.  Noble. 
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The  cmnget  for  the  plaintiff  urged  that  the  ill^lity  of  in- 
simmces  on  enemy's  property  bad  no  application  to  the 
present  case.  The  act  of  the  state  was  not  necessarily  the  act 
of  each  of  its  subjects.  The  licence  indicates^  at  leas^  an 
intention  of  Great  Britain  to  afford  every  facility  to  trade  with 
ail  ports  of  the  Baltic  indiscriminately,  Prussian  as  well  as 
bofltile^  and  die  plaintiff,  by  applying  for  ana  acting  under  it, 
indiiMes  the  fame  interit,  and  severs  himself  from  the  act  of 
Ut  ^te.  The  principle  is  intelligible  on  which  insurance  on 
hostile  property  is  illegal,  namely,  that  a  British  subject  shfi(H 
not  oppose  by  his  a^ts  the  interests  and  acts  of  his  own  govern- 
ment; but  there  is  no  reason  why  a  British  Court  should  de- 
clsre  illegal  the  act  whereby  an  alien  furthers  the  views  Of 
thiB  government,  in  contravention  of  the  acts  of  his  owiti; 
The  contrary  principle  should  rather  prevail,  and  they  hav6  a 
ri|^  to  secure  themselves  by  assurance  from  the  act  of  their 
owfi  government.  The  property  is  not  seized  firom  them 
bteausle  they  are  performing  the  duty  of  Prtusian  subjects,  but 
because^  in  obedience  to'  cmr  policy,  they  are  furthering  En- 
gKsH  commerce :  in  their  own  courts  they  would  be  condemned 
as  Et^Ush.  They  ought  not  to  be  subject  to  the  disadvaiftages 
of  botfi  characters.  No  disability  or  incapacity  arises  from 
their  being  Prussian  subjects.  Totsteng  v.  HMbard  went  on 
the  ground  that  the  Swede,  being  stopped  from  doing  that 
which  he  woiUd  otherwise  have  been  obliged  to  do  by  hb 
contract,  by  an  act  of  ours,  an  embargo  hostile  to  him  and  his, 
coiild  not  uflie  that  as  aft  excuse  for  not  going,  and  therefore 
coufd  not  enforce  payment.  If  the  events  which  have  hap- 
pened had  been  foreseen,  the  licence  would  have  made  that 
provision  against  them  in  expresi^  terms,  which  it  has  now 
only  included  under  a  general  prospective  provision,  legalizing 
the  trade  to  all  Baltic  ports.  The  licence  is  not,  therefore, 
inoperative  as  to  ports  not  already  declaredly  hostile,  but  has 
as  large  an  effect  as  the  circumstances  require  or  permit,  and 
there  is  nothing  prejudicial  to  the  interests  of  this  country,  in 
permitting  the  plaintiff  to  recover. 

l*he  counsel  for  the  defendants  argued,  that  it  is  iiicdmpe- 
teiit  to  insure  against  a  loss  occasioned  by  the  acte,  whether 
imprudent  or  fraudulent,  of  the  assured  himself:  th^t  the  acts 
of  tUe  i^tate,  whethier  monarchical  oi^  d^modratical,  of  which  the 
aftritired  is  a  subject,  are  invariably  and  necessarily  his  oi^ 
abts ;  and  tliat'  alikcf^  whether  they  accord  with  or  contravene 
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th^  law  of  nations  or'moral  propriety;  for  the  Courts  cannot  try 
the  moral  conduct  of  sovereigns.  If  the  aggressions  of  Prmmd 
had  provoked  an  order  of  retaliation  from  thb  country,  it  was 
clear  that  an  insurance  by  the  plaintiff  on  property  confiscated 
by  the  British  government  under  that  order^  would  at  this  day 
be  void:  yet  that  doctrine  is  of  recent  date;  but  the  same 
policy  requires  that  the  present  insurance  should  be  deemed 
illegal.    The  capture,  though  made  by  ah  individual  officer, 
was  the  result  of  a  public  act  of  the  state,  adopting  the  Berlm 
and  Milan  decrees:  and  it  is  so  opposite  to  sound  poKcy,  to 
permit  such  an  insurance,  which  has  the  effect  of  enabling  the 
enemy  to  draw  wealth  out  of  this  country,  that  even  if  the 
parties  contemplated,  and  had  expressly  provide  for  the  loe 
which  has  happened,  the  insurance  would  be  void;  but  that  k 
not  the  case  here,  for  the  acts  of  the  assured's  own  state  are  a& 
exception  necessarily  implied  in  the  policy.    The  forbeilruiee 
of  this  country  towards  Pni«na  does  not  render  .this  act  Iqbs 
hostile.    The  licence  does  not  legalize  this  insurance.   It  CfcSj 
dispenses  with  the  belligerent  disability  to  trade  to  those  ports 
of  the  Baltic  whicli  are  hostile,  it  is  inoperative  as  to  those 
which  are  pacific,  as  Pillau  was.  The  crown  issues  no  licences 
to  trade  to  neu^tral  ports,  nor  did  any  thing  call  the  attentidii 
of  the  crown  to  the  fiftct  that  the  assured  was  going  to  a 
Prussian  port. 

The  Court,  in  both  cases,  took  time  to  conader,  tmtO  the 
decision  of  the  case  of  Flindt  v.  Scott,  ante,  674.,  and  on  thb 
day  Discharged  bodi  the  Rnks. 


[716  1 

Nov.  S. 


SCHNAKONEO  V,  AnDRKWS. 


npHIS  was  an  action  comijnenced  on  the  7th  June  }8\% 


A  licence  to 

^uinJdby      ■"■  ^^P^^  *  policy,  effected  by  the  Plaintiff  on  a6th  July  1810, 
tbonas  the     upon  gpods  hy.fhe  ffj^n^f^,  from  London  to  any  port  in  the 

agent?,  permitting  them'  to  exj^oK  in  a  t hipnamedy  bearing  any  flaa  except  the  Pf^ehj  spedM 
goods  Ihmi  London  to  Danttig^  or  any  port  in  the  BdUie  not  Dlockaded,  though  the  ^ocomeatt 
might  represent  hei*  destinAtM't^any  n^hb^l  bt  bostUe'port,  and  to  whomsoever  th^'profteHf ' 
might  appear  to  bel^g,  protects  aconsigainept.made  hy  a  a  Pru^tifm  neotral  al^en,  ,re»|iest 
here  by  licence  under  Sie  afien  act,  to  a  hostile  'Russian  port  ofih^IiaUie. 

And  the  plaintiff  having  Insnred/may  r^eawr(6r  t)  total  kisii  oecasioned  by  t&e  ad'  ofthi 
government  of  Pn/usiay  the  country  ot  nvj^ph  ^e  was  a  natife,  by  sdxura  in  a  Pnusmm  port, 
whither  the  fhip  was  driven  by  stress  of  weatheK 
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BiUtic.    The  declaration  averred  interest  in  the  plaintiff^  and        ISH. 
a  loss  by  seizure  and  detention  by  persons  unknown.    At  the    ^ 
trial  brfore  Gibbs  J.  at  the  sittings  in  London  after  Trinity        ^j^^ 
term  1812,  a  verdict  was  foimd  for  the  plaintiff,  subject  to  the  v. 

following  case.    The  plaintiff  was  a  native  and  subject  of   AMDaawi. 
Prugsioy  who  before  and  at  the  time  of  the  purchase  and  ship- 
ment of  the  goodsy  and  still,,  was  resident  in  England,  under 
an  instrument  dated  27th  July  1810,  whereby,  after  reciting 
tfae  power  for  licensing  aliens  under  33  G.  3.  c.  4.  J.  Reeves 
Esq.  granted  to  the  plaintiff,  native  of  and  lastly  from  Prussia, 
merchant,  known  to  Favenc  and  Co.,  53,  Coleman-street,  and 
resident  at  15,  Bucklersbury,  the  royal  licence  to  reside  in  and 
within  13  miles  of  London,  for,  three  months,  on  condition  of 
communicating  every  change  of  residence  to  the  alien  office. 
Two  several   continuations   of  the   licence  were  indorsed 
thereon^  the  first  continuing  it  to  1st  February  1811,  and  the 
other  noticing  his  return  -from  Gottenburg  via  Harwich  on  1 1  tb^ 
9iid  extending  it  for  three  months  from  19th  June  1812. 
The  pluntiff,  during  his  residence  here,  had  a  house  of  trade 
at  J>an&8tg«  The  goods  insured  were,  in  August  1810,  shipped 
by  G.  and  C.  Favenc  and  Co.  by  and  for  the  plaintiff's  order 
and  account.    To  protect  this  shipment,  Favenc  and  Co.,  as 
Uie  agents,  and  by  the  order  of  the  plaintiff^  applied  for  and 
obtained  upon  the  11th  July  1810,  a  licence  fix)m  a  principal 
secretary  of  state,  who,  pursuant  to  the  stat.  4B  G.  3.  c.  126.,      [  7x7  J 
and  to  a  special  order  of  council,  granted  that  licence  to 
Favenc  and  Co.,  and  permitted  them  to  export  on  board  the 
Eleonora,  bearing  any  flag  except  the  FVench,  a  cargo  of 
British  manufactures,-  British  and  colonial  produce.  East  India 
goods,  and  such  goods  as  were  permitted  by  law  to  be  ex- 
ported, except  hemp^  fi'om  London  to  Dantzig  or  any  port  in 
the  BfLUic  not  blockaded,  notwithstanding  all  the  accompany- 
ing documents  might  represent  the  destination  to  be  to  any 
neutral  or  hostile  port,  and  to  whomsoever  such  property 
might  appear  to  belong.    Proviso  for  indorsement  of  the  ton- 
nage^ and  time  of  clearance  from  the  port  pf  lading,  and  for 
depositing  the  licence,  which  was  to  remain  in  force  for  four 
months.    The  Eleonora  sailed  with  the  licence  on  board,  pro* 
perly  indorsed,  for  Dantzig,  with  directions  to  proceed  thence 
to  Rigay  unless  instructed  to  the  contrary  at  Dantzig.    Riga 
is  in  the  dominions  of  Russia,  theu,  and  at  the  trial,  at  war 
with  Grea^  Britain,    The  Eleonora,  on  30th  October^  arrived.  \.^ 

in 
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in  a  leaky  ^tate^  with  the  loss  of  two  tachors  and  cables^  cff 
Dantzig,  where  she  was  ordered  to.  proceed  to  R^Oj  but,  in 
endeavouring  to  make  that  port,  was  compelled,  on  i  1  th  lior 
vember  1810,  hy  the  weather,  and  the  injury  already  snstainedy 
to  put  into  Memel,  in  the  Prussian  dominions,  to  refit,  where 
the  ship  and  goods  were  seized  by  the  Prussian  gOYemment, 
and  totally  lost.  If  the  plaintiff  was  not  entitled  to  recover,  a 
nonsuit  was  to  be  entered. 

The  case  was  argued  in  Easter  term  1813,  by  Best  Seijr* 
for  the  plaintiff,  who  distinguished  the  c^ise  from  that  of  the 
Jonge  Gtassinoy  b  Bob.  297 :  that  was  a  trading  by  the  Bams 
of  Amsterdam,  this  by  the  plaintiff  actually  recent  here  by 
licence,  a  sole  trader,  and  so  more  fiivourably  situated  tluin  the 
assureds  in  Anthony  v.  Molina. 

Vaugban  Serjt  contrik^  urged  that  this  was  a  Russian  and 
not  a  Prussian  adventure,  destined  for  BigOy  and  oviy  bcA 
dentally  driven  into  Memel,  and  the  case  not  distingiibhalUe 
from  Anthonif  v.  MoUne,  or  even  less  &vourabte  to  the  pUntifl^ 
because  he  has  no  established  house  of  trade  lmre»  Hie 
poliqy  was  effected  the  day  before  the  plaixit'iff's  licence  to  re^ 
side  commenced,  though  the  cargo  was  laden  afEep,  but  tibfi 
licence  does  not  so  affiliate  him,  as  to  ghre  him,  white  redden^ 
all  the  privileges  of  a  British  subject,  even  for  coaunerciiil 
piupose^  The  recital  in  the  stat.  33  G.  3.  c.  4.,  reciting 
^^  that  a  great  and  unusual  number  of  persons  not  natHrai 
bom,  denizens,  or  naturalized^  had  lately  resorted  to  this  king- 
dom, and  that  much  danger  might  arise  from  iheir  resort  aod 
residence,^'  has  no  aspect  to  their  domiciliation  here;  tte 
plaintiff  can  be  in  no  better  condition'  than  that  of  an  afiea 
friend,  to  which  the  doctrine  of  Qmway  v.  Gray,  Qmsoay  v. 
Forbes,  and  Maury  v.  Sheddon,  10  East,  640,  is  applicable. 
Maury  was  established  as  a  merchant  in  Uverpool  fhmi  1796> 
to  the  time  of  the  American  embargo.  In  Usparicha  v*  Noihy 
IS^East,  333,  the  capture  was  considered  as  FVenck,  and  tbe 
condemnation  as  unauthorized  by  the  Spanish  govemmeat 
Conceding  that,  according  to  the  opinion  intimated  by  thb 
Court  on  the  argument  in  Anthony  v.  Moline,  the  licence 
granted  to  Fatyenc  will  protect  the  property  of  the  plaintil^ 
yet  the  licences  is  restricted  to  a  j^ti^mit  adventure,  and  wilt 
not  cover  a  loss  arising  in  a  Prusnan  port.  He  relied  on 
FUndt-  V.  Scott,  15  East,  525. 

.    Best  in  reply  agreed  ti^t  this  was  a  Bussum  adventure, 

wherefore 
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wherefore  the   plaintiCs  Prusrian  origin  was  immateriid::       ^814. 
Prugsia  was  pacific^  the  person  of  the  plaintiff,  therefore,  re-    g    „ako- 
quired  no  licence  to  dispense  with  belligerent  disabilities:  the         ^^^ 
alien  act  does  not  abrogate  the  rights  given  to  alien  merchants  v. 

by  magna  charta,  of  trading  while  ♦  resident  here,  it  only  enables  Andrews^ 
the  government  to  keep  a  watch  over  their  conduct.  If  the  ^  ^  ' 
case  of  Canway  and  Gray  establishes  the  principle  that  ail  ^  ^  * 
alien  domiciled  here,  and  trading  to  the  country  to  which  be 
fiirmerly  belonged,  is  responsible  for  the  acts  of  that  govern- 
ment, it  is  a  most  absurd  law,  when  it  is  the  true  policy  of 
this  country  to  encourage  all  these  persons  to  come  hither  and 
export  our  colonial  produce.  In  Maury  v.  Sheddon  it  was  a 
strong  circumstance,  that  the  plaintiff  was  American  consul 
an  Jmerican  functionary,  considered  by  the  American  law  aa 
virtually  resident  in  America,  and  as  such  permitted  to  hold 
shares  in  American  shipping,  which  no  other  American  citizen^ 
nol  actually  resident  within  their  states,  is  by  th^ir  law  per-^ 
mitted.to  do:  that,  too,  was  a  trading  from  America  to  thi4 
country;  this  an  exportation  of  goo<^  to  Ruieia,  beneficial  to 
England.  In  Conway  v.  Forbes,  and  Conway  v.  Gray,  the 
diippers  and  owners  were  resident  in  America.  There  was  no 
licence  authorizing  the  trade.  The  licence  here  brings  the 
plaintiff  within  the  case  and  the  doctrines  of  Uspartcha  v. 
Noble;  and  here,  where  he  has  a  licence  both  to  trade  and  to 
reside,  it  would  be  a  double  breach  of  national  fidth,  if  he  were 
not  permitted  to  recover.  ^^  ^  ^^ 

On  a  subsequent  day  in  the  same  term  the  Court  observed 
that  Maury  v.  Sheddon,  which  was  the  case  of  the  three  prin- 
cipally pressed  on  them  in  argument^  was  a  very  different  case 
from  thisi,  for  the  possession  of  Maury  was  an  ^^mcan  posses* 
sion.  By  the  law  of  America,  none  but  an  American  consul  and  ' 

residents  in  America  can  hold  an  American  ship:  that  was, 
therefore,  an  American  ship  and  American  cargo. 

On>  this  day,  the  Court,  which  had  awaited  the  decision  in 
Hindi  V.  Scoit,  ante,  6/4.,  pronounced 

Judgment  for  the  Plaintiff; 
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An  imi>or- 
tatioii  from  an 
hostile  port  by 
an  alien  ene- 
my there  resi- 
dent, may  be 
legalized  by  a 
licence  to  R, 
on  behalf  of  a 
British  mer- 
chanty  for  a 
ship  not 
named. 


nriHIS  was  an  action  upon  a  policy  of  insurance,  effected  tjr 
-■-  the  Plaintifis  as  agents,  on  the  6th  ofOctohefr  I8i0,bii 
wheat,  quills,  and  danmg^ed  materials,  by  the  Dorotheaj  at  aftd 
from  Rigtt  to  London,  with  liberty  to  carry  and  excha^ 
licences,  clearances,  and  simulated  papers.  In  the  first  count  the 
interest  was  averred  in  Messrs.  Hill,  in  the  second  connt  hi 
H.  G.  Bencken;  in  both,  the  loss  by  perils  of  thfe  sea.  There  wa* 
also  a  count  for  money  had  and  received.  At  the  trial  before 
ButVn  order  Mawfield,  C.  J.  at  Gmldhdlly  at  the  sittings  after  Trimiy  term 
?t^u  il^SS"*  1813,  a  verdict  was  found  for  the  plain tifls,  subject  to  a  caw 
nufficient  that  which  stated,  that  in  Jxdy  1810,  H.  G.  Bencken,  resident  at  Kga 
MmelSouid  '^^  Russiof  between  which  country  and  Great  Britdm  then? 
he  indorsed  at  then  subsisted  Open  war,  caused  to  be  shipped,  by  the  DoHi^ 
port  of  load-  ^^  ^^^  London,  a  cargo  of  wheat,  quills,  and  damaged  niati^ 
ing  on  the  li-   rfals,  which  he  consigned  to  Hitts,  to  be  by  them;  on  arrivill; 

cence ;  the  as-  o  »  ^  /  w 

sured  must  sold  on  his  account,  for  the  purposes  and  upon  the  termb  am 
what'^MAo?^  conditions  expressed  in  a  letter  from  Bencken  to  Hilk,  at  tfe 
rity  he  applies  best  price  they  could  obtain,  adding,  that  he  liad  prevtomly 
ibtdnXto**^  ordered  J.  F.  Schroedtr  aiid  Co.  to  get  an  insfurahce  made  mi 
the  ship  for  4000I.,  and  on  the  cargo  83002.,  and  by  Ihs  letter 
inclosed  therewith  to  them,  he  had  desired  the  policies  to  be 
delivered  into  the  hands  of  the  consignees,  whom  he  requ^^ted 
to  pay  the  amount  of  the  premium  on  their  doing  so.  Sh6tlRi 
Schroeders  not  yet  liave  made  the  insurance^  the  consigndr rt^ 
quested  the  consignees  would  immediately  do  it,  and' V^t  tKe 
premium  be  insured  likewise;  that  the  DorofAea  sailfed  JifMf 
Riga  on  the  17th  JwJy,  with  all  requisite  documents  J^iirf 
HiUs'  house  at  Riga  had  agreed  that  he  should  havei^n  advaifi^ 
on  that  consignment  of  6000  {.  which  he  was  ta  dnnr  ofi  tUe 
consignees.  Mr.  Bencken  subsequently  wrote  to  HlBi,  ^tatiilg, 
that  the  invoice  amount  was  not  covered  by  the  then  jhrcsWk 
insurance,  and  he  requested  them,  IherefoiH^i^to  ro^ke  ia^- 
ance  for  all  risks  on  what  remained  uncovered  ;\ffiH«  acconl- 
ingly  caused  plaintiff!!!,  their  insuraniM^ -brokers,  to  effeit,'6n 
Bcncken's  account,  the  policy  which  the  defendant  suhscriftifl, 
and  advanced  to  the  pluintiffs  the  premium  and^char^  bf 

insurance. 


that  adven- 
ture. 
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insurance.  In  pursuance  of  the  agreement  mentioned  in  Bene- 
ken's  first  letter,  HilU  accepted  hi:)  bills  on  them  at  three 
months  for  60001.,  which  were  duly  paid  after  the  loss  in 
question  was  supposed  to  have  taken  place.  The  bill  of  lading 
of  the  goods  in  question,  bearing  date  BtRiga,  I6th  February 
1810,  and. signed  by  the  master  of  the  Dorotheay  expressed 
^t  the  goods  ip  question  had  been  shipped  by  tMariua  fpd 
Co.^  Bencken's  agents  at  IKga,  deliven^le  to  their  order,  aflrid 
iwa3  by  them  especiaUy  indorsed  to  the  order  of  H^  C  Nisien 
upd  Co.  the. agents  of  ffiUt  at  lUgay  s^d  who  indorsed  the 
si^ne.  The  bill  of  lading  so  indorsed  was  sent  by  Benckeu  in- 
icloae4  in  his  first  letter.  Previous  to  and  at  the  time  of  the 
ship  saijUng  firom  Biga,  on  the  voyage  insured,  she  had  on 
lioard.with  her  cargo  a  BritUh  licence,  signed  by  a  princi]>al 
secretary  of  state,  pursuant  to  the  act  48  6. 3.  c.  129*,  who  did 
tlifsreby  grant  that  licence  for  the  purposes  set  (owth  in  the 
on}er  of  council  thereunto  annexed^  to  fFeUbamk  and  Pettyty 
qn  behalf  of  British  merchants,  permitting  a  vessel,  bearing 
any  flag  except  the  JFYench,  to  proceed  from  Biga  or  St.  Peterw- 
burgh  with  a  cargo  of  grain,  (if  importable,)  and  such  goods  as 
mjex^  permitted  by  law  to  be  imported,  (except  German  linens, 
atpfkfisb,  and  oil,)  to  the  United  Kingdom,  to  be  permitted  to 
ree^ve  firright,  and  depart  to  any  port  not  blockaded,  not* 
lyfthstanding  any  documents  which  might  accompany  the  ship 
apd  cargo  might  represent  the  same  to  be  destined  to  any 
neutral  or  hostile  port,  and  to  whomsoever  such  property 
might  appear  to  belong,  with  the  usual  provisoes  for  indorsing 
on  the  licence  the  ship's  tonnage  and  time  of  clearing,  and  for 
fpnvoy  and  depositing  the  licence,  with  an  indorsement,  that 
that  licence  was  for  the  Dorothea,  of  137  lasts,  cleared  at  Biga 
tl^  16th  July  1810.  Jt  did  not  appear  by  whom  that  indorse- 
ment, made  at  Biga,  was  written,  neither  was  any  evidence 
given  to  connect  H.  G.  Bencken  with  JVeUbank  and  Pettyt,  or 
tp  shew  how  the  licence  came  into  the  possession  of  Bencken-, 
or  his  agents,  Masius  and  Co.,  by  whom  the  cargo  was  shipped. 
The  Dorothea,  with  the  cargo  and  licence  on  board,  sailed 
fn^n  Biga  for  London  on  the  21st  July  1810,  and  never 
arrayed,  nor  had  since  been  heard  of,  but  was  presumed  to 
haye  been  lost  at  sea.  The  questions  for  the  opinion  of  the 
Court;  were,  1st,  whether  the  plaintiffs  were  entitled  to  rc- 
cpyera^  total  loss;  2d,  whether  they  were  entitled  to  recover 
\he  preo^um. 
...  This 
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This  case*  wsB  argued  in  JSatier  term  ISH,  hf  JLem  Segi 
for  the  Plaintiff^  and  Best  Seijt.  for  the  Defendants* 

Lens  J  as  to  the  first  question,  relied  on  MorgavL  y.  Omoald, 
ante,  iii.  654.  Feise  v.  Bell,  ante,  iv.  4.  Bobkuon  v.  Tburayf 
1  MatUe  if  Sdw.  217*  FetOon  v.  Pearson,  15  JBoft,  419.  He 
argued  that  it  was  to  be  expected  that  the  person  who  would 
export  from  a  foreign  country  would  be  the  natr?e  of  that 
country,  and  that  the  goods  exported  would  bo  the  goods  of 
the  native.  That  the  importation  by  an  alien  enemy  was 
warranted  by  the  licence,  on  general  principles;  if  it  were  noi 
so,  the  case  of  Feise  and  BM  would  be  but  feebly  supported 
on  the  distinctioii  between  ^o(thers''  and  '^JMltfAmerohaiits.'' 
(The  Court  held  that  Fenkm  v.  Ptarsim  was  inapplicable,. for 
there  the  exporter  was  not  SkRussian;  every  Aing  there  was 
legaL]  Upon  the. second  point  he  urged,  that  theindorM* 
ment  sufficienty  connected  the  licence  with  the  vessd,  and 
made  it  a  licence  specifically  to  the  Doratbecu  The  electkm 
of  this  vessel  was  made,  (it  is  found,)  before  she  left  the 
foreign  port :  it  is  not  necessary  the  dbip  should  be  named  ia 
the  body  of  the  licence ;  the  British  merchants  to  Whom  it  is 
giwited  may  apply  it  to  any  vessel  they  please.  In  the  esse 
of  a  licence  to  send  six  ships  under  any  of  nine  specified  flags 
the  looseness  and  largeness  of  the  licence  made  it  necesaaly  to 
look  with  some  caution  to  its  application.  Barlow  v.  MacmtoA, 
12  Flast,  31 L,  and  that  licence  did  not  contain  the  precautioa 
here  employed  of  requiring  the  shipa'  names  to  be  indorsed) 
to  which  it  was  to  be  apfrfied.  It  is  clear  the  Bitis  bave  s 
special  interest,  insurable,  and  that  if  the  insurance  ihils,  tbe 
premium  might  be  recovered  back  on  the  count  for  money 
had  and  received,  but  the  plaintiff  relies  on  the  general  pria^ 
ciple. 

Bestf  in  answer  to  the  last  point,  cited  JSIraadon  v.  JfeshiUf 
6T.R.20,  and  Bristow  v.  Towers,  6  T.  R,  35,  and  urged,  by 
an^ogy  tp  these  cases,  that  a  British  mercliant  could  nol 
legally  insure  even  his  own  debt  secured  by  the  consignment 
of  property  of  an  alien  enemy;  but  in  &ct  Hills  do  not;  insitf? 
their  own  interest,  but  the  interest  of  the  alien  enemy,  and  ia 
consequence  of  bis  instructions,  and  they  cannot  transfer  the 
insurance  to  themselves  for  their  own  benefit.  Upon  the  first 
point  this  is  materially  distinguishable  from  the  cases  of  ilfor- 
gan  V.  Oswald,  FUndt  v.  Scott,, 15  East^  525.  and  Metmei  v. 
Bonham,  15  East,  496.    H.  Siffkin  was  a  British  merchant : 

the 
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lie  beiiefitB  of  ikb  Ucenqe  are  r^elrioM  to  BrUith  merchaiiifs. 
[n  Ifbi^gfaii  y.  (kwM  that  restnctiaii  U  pot  found.  No  liberally 
if  construction,  though  the  greatest  is  to  be  exercised  in  con- 
ttruing  these  grants,  can  extend  this  to  aliens,  without  doing 
^ifdence  to  language.  This  government  contemplates  that 
ts  subjects  will  buy  of  the  Rusiian^  but  here  the  Rusrian 
leqoests  tl^  British  consignees  to  sell  in  JSngkm4  <m  his 
icooont,  and  become^  l^  trader  in  tl^is  country.  It  is  material 
hat  BritiMh  and  not  Rmman  cupital  s|i9uld  be  put  in  action  by 
liiB  commerce,  and  thai  the  profits  should  be  BritUl^  thereby 
Bcveasing  the  national  wealth*  Tb^re  is  90  siifficiei^t  con-' 
ledion  between  the  licence  wi  tbe  ship;  the  indorsement 
if  her  name,  though  it  may  prey^t  the  licence  from  being 
wiee  used,  does  not  shew  thai  the  licence  might  pot  be  once 
jther  found  or  purchased.  The  munbcr  of  ships  licensed 
in  JBorloip  v<  MackUoih)  is  immaterial.  It  must  be  equally 
leoessary  in  the  one  case  as  in  the  other  to  trace  the  con- 
lection.  In  Busk  y.  BeU,  16  East,  3,  as  the  licence  was  to 
Mnnson  only,  though  the  Christiana  was  named  therein,  yet 
t  was  held  not  to  protect  the  goods  of  another  British 
nerchant. 

Lens,  in  reply.  The  differences^  relied  on  are  immaterial, 
t  is  apparent  on  the  case  that  this  adventure  did  not  originate 
fidk  the  Rmssiati.  The  indoraeaien^  whether  written  by  the 
naster  or  the  officer  of  the  customs  at  Riga,  sufficiently  pre- 
leata  the  licence  fix>m.  being  applied  W  another  ship.  If  the 
Iri^  merchant  sends  out  the  sWp»  d^  may  leg^y  bring 
lome  the  goods  of  an  alien  enemy,  it  is  the  true  policy  of 
lie  country  to  employ  the  foreign  capjtiall  ip  the  import  trade. 
n  JBarJow  r.  Macintosh  there  was  no  proof  that  the  licence  had 
»ee»  appropriated  to  any  particular  ship :  here  that  foct  is 
lear.  •  In  ^i^Jk  v.  Bell  the  licence  wag  speci^caUy  restricted 
0  Robinsons  by  name.  The  want  of  connection  was  not  in 
Ids  ease  relied  on  at  the  trial,  and  the  objection  now  comes 
00  late.  Nor  is  there  in  this  licence  that  generality  which 
Mb  on  the  assured  for  evidence  to  disprove  the  presumption 
if  fraud. 

The  Court  held  that  the  Plaintiff  would  not  be  entitled  to 
he  return  C»f  premium,  if  they  should  hold  that  the  licence 
lid  not  legalize  a  Russian  adventure^  Without,  meaning  to 
bubt  of  the  case  of  Morgan  v.  OsmaU,  and  without  an-r 
idpating  wheth^  the  cases  of  Ftiadt  v«  SctAt,  and  Menn^t  v. 

Bonham, 
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B&iiham,  then  pending  in  error,  might  in  any  degree  bear  on 
this,  they  thought  it  better  that  this  case  should  stand  over 
until  those  were  disposed  of.  ^^  ^^  ^j^ 

7%e  Court  on  this  day  pronounced,  that  as  far  as  the  ques« 
tiott  went  whether  the  licence  was  applicable  to  this  adventure, 
the  case,  was  governed  by  that  of  FUndt  v.  Scott,  ante,  674: 
but  as  to  the  other  question,  they  found,  upon  looking  into  all 
the  cases,  that  it  had  been  held,  as  in  JBudc  v.  JBeli^  from 
which  this  case  was  not  distinguishable,  that  the  assured 
must  connect  himself  with  the  licence;  therefore  there  most 
be  a  judgment  of  nonsuit.  If  the  plaintiff  could  connect  him- 
self with  the  licence,  he  might  bring  another  action :  the 
reason  was  obvious,  for  otherwise,  af);er  a  licence  had  been 
obtained,  it  might  be  set  up  to  sale. 

Judgment  of  nonsuit. 


[  726] 
Nov.  9. 


Stan  I  FORTH  v.  Coombe. 
Same  v.  Forsyth. 


/ 


A  licence  to 
sail  in  ballast 
from- any  port 
J^orik  of  At 
ScMdt  to 
Artkamgtij  or 
any  other  port 
oiihxifFbte 
'^thereto 
tak^  in  a  car- 
S*  of  permit- 
ted coodsy 
and  import 
tiiem  into  the 
United  King^ 
dom,  legalises 
a  vessel  which' 
had  saOed 
ftom  Great 
BHiamioSt. 
Pietertkftrgh 
with  colonial 
prodoe^,  in 
bijngin^lMnie 
aretnm  cargo 
of  the  speel- 
iSedgoMi. 


.1 


T*  KESE  causes  were  tried  at  the  sittings  after  Htlsrjf 
term  1813,  before  Dallas  J.;  and  in  Easter  term  1813, 
after  verdict  for  the  Plaintiff^  Best  Serjt.  moved  to  enter  a 
nonsuit  upon  two  points,  which  had  been.reserved  to  him,  on 
the  licence  to  trade;  the  first  was  the  same  which  thb  Court 
had  decided  in  Morgan  v.  OsuxM,  ante,  iii.  &54,  and  which  hm 
since  been  disposed  of  in  error  by  the  case  of  FUndi  v.  Scott, 
ante,  674 ;  but  the  Court  directed  the  motion  to  be  deferred 
until  after  the  decision  of  that  case.    The  second  point  wai^ 
whether  the  licence,  being  to  proceed  in  ballast  from  any 
port  north  of  the  Scheldt,  to  Archangel,  or  any  other  port  ia 
the  fVhite  Sea,  there  to  take  in  a  cargo  of  specified  goods^  and 
import  them  into  Great  Britain,  protected  this  vessel,  which 
had  sailed  from  London,  a  port  South  of  the  Scheldt,  with  a 
cargo  of  colonial  produce,  and  had  taken  in  a  return  cargo  of 
specified  goods. 

GiBBs  C.  J.  on  this  day  put  it  to  the  t^ounsd  for  the  under- 
writers, whether  this  point  was  tenable.  The  olgedt  of  the 
government  in  granting,  the  licence,  was  to  bring  this  cargo 

home. 
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home.    The  defeudants  must  go  die  fuU  length  of  conteiiding^       \^\^» 
that  if  the  ship  had  been  ready  at  Peterrimrgh  when  the  g^^jj^^^^ 
licence  issued,  it  could  not  legally  bring  home  the  cai^o.  The  ^^ 

view  his  Lordship  had  of  the  subject,  was,  that  the  govern-  CooitaB. 
ment  thought  it  would  facilitate  the  bringing  home  of  the 
desired  cargo  to  give  liberty  to  go  from  a  port  North  of 
the  Schddt  in  ballast ;  but  that  they  did  not  intend  to  im- 
pose it  as  a  necessary  condition  that  the  vessel  should  so  do. 
This  vessel  had  {ferformed  the  most  advantageous  voyage  to 
this  country  that  could  be  performed.  She  had  carried  out  a  [  727  ] 
cargo  of  c<rioniai  produce  to  St.  Petenbwrgh^  and  brought 
home  a  cargo  of  those  articles  of  which  this  country  stood 

most  in  need. 

Beit  took  time  to  consider  the  question,  and  on  a  subse- 
quent day,  declaring  the  point  untenable,  abandoned  his 
motion. 


Grbknwood  and  Another,  Executors  of  Hammbrslbv,  de-        jvov.  s. 
ceased,  v.  The  Bishop  of  London  and  G.  Pawson,  Clerk. 

ITTIHIS  was  an  action  of  qaare  impedit,  brought  to  recover  -^  • 

-^    the  presentation  to  the  vacant  rectory  ofBradwell  juxta  being  alfo  * 
Mare,  in  the  county  of  Essex,  to  which  the  Plaintiffs  claimed  ^^^of ' 
title,  (more  fully  stated  in  the  judgment,  below,  p.  744.)  as  the  8T6<w.  to  coo- 
exiecutors  of  T.  Hammersley,  (deceased  since  the  avoidance,)  cierk,  the  ad- 
the  survivor  of  three  grantees  in  fee  of  J.  fValUs,  the  grantee  ][^J^JJJ^JJ^* 
in  fee  of  Af.  Greenway,  who  was  seised  as  sister  and  heiress  of  ately  to  resign 
J.  Greenway,  who  was  seised  as  brother  and  heir  of  Robert  ^d^proSttt 
Greenway,  who  was  seised,  and  In  1771^  *  presented  a  former  ^-  thereto, 
George  Pawson,  clerk,  who,  by  usurpation^  presented,  upon  p^oeeft^^nd 
his  own  cession,  G.  Herring,  and  on  Herring's  death,  himself,  folTdUwWjI^ 

tioiis,«iid  that 
J},  shoidd  haTe  the  profits  from  a  dav  then  past.    The  ordinary  refused  to  -.accept  the 
Tendinis  resignation^  wherfeon  D.  agreed  with  the  patron  for  the  purchase  of  the  advAwtoa 
at  80S0^  aUowiiig  ^/«  for  dilapidation,  and  he  was  to  be  entitled  to  the.  profiM  of  Ikt^ 
rectory  from  the  same  past  day.    And,  four  days  after,  the  Tcndor  agreed  to  grant  hiiB  a  lease . 
of  the  tithes  for' Ae  vendor's  life  at  a  pepper-corn  rent.    The  conveyances  were  acconUiid^ 
ezeeoted,  and  money  paid.   Upon  the  deam  of  the  vendor,  the  Itins  presented,  to  tbpt  tnniMr. 
•imoityy  and  upon  the  death  of  the  king's  clerii,  the  heir  of  the  venctor  disturbed  the  mirchsMr^ - 
insisting  that 'the  grant  otf  the  advowson  was  void  by  reason  of  simony.    Held  tliat  the  <KUii^e|r'»rt 
ance  purporting  to  cangr  the  whole  advowsoo,  including  the  next  presentation,  was  at  all 
evtots  (assoi^g  the  contract  to  be  slmoniacal,)  no  further  void  than  tne  simoniacal  part  of  the 
transaction^  wh£cb  could  touch  only  the  nextpresentation,  extended.;  and  th»t^so  much  of  the 
conveyaiVM  as  applied  to  the  legal  part,  the  fee  of  the  advowson,  was  to  be  supported. 

'  [*7«8]  on 
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1814.        oil  vfhose  death  the  king,  by  teosoh  of  simony,  on  dist  De- 
'  cember  I797j  presented  J.  Garnblej  on  whose  death  the  rectory 

^  was  now  void.    The  bishop  disclaimed^  except  as  ordinaiy. 

The  Bishop  The  Defendant  Pauf^m  first  pileaded,  that  Thmtn  Skinner  and 
of  London,  ^h^  deceased  Thomas  Hammetaley^  on  the  atoidatiee  of  tlw 
church  by  the  death  of  the  late  6*  Pawsorty  on  3d  Jammrjf 
1796,  presented  H.  Bate  Dudley  as  their  clerk  to  the  tbeii 
bi^op  etLondmf  (hot  J2.  GreemDoy  in  bid  Bfethne  was  sdsM 
of  the  advowson  in  trust  only  for  th^  deceased  G.  Pmoem} 
that  J.  (jhreemoay  and  iH.  Gteehway,  during  their  ^esp^tvfcl 
lives,  until  the  grant  of  the  advowson  BMule  by  Mattha^  w^« 
also  tfeised  thereof  ih  tnist  oidy  for  the  deceased  O4  Pawe^ 
and  that  he  being  so  interested  therein,  and  also  parsotf 
imparsofiee  upon  bis  owA  presentation^  afterwards^  ettd  while 
the  ohurch  was  full  of  butt,  on  32d  February  l/81j  it  was  hf 
an  agreement  between  him  an<|  H.  B.  Dudley,  then  abd  i 
clerk,  then  named  Henry  Bate,  corruptly,  simoniacally,  and 
unlawfully,  and  against  the  form  of  the  statute,  agreed  be- 
tween them,  first,  that  G.  Paweon,  for  87501.  should  sell^  and 
make  a  good  title  to^  and  effectually  convey  to  H.  Bate  and 
his  heirs,  or  to  whom  he  should  direct^  vdttiln  ^ouf  miokitbs 
from  the  date,  the  perpetual  advowson  of  that  T€dt6fy,  wfth 
the  glebe  and  other  lands,  tithes,  profits,  privileges,  benefits, 
rights  of  patronage  and  presentation  to  the  sAttie  befelij^, 
and  which  were  of  the  vdue  or  income  of  700L  t4^.  6d.;  that 
G.  Pawson  should  imiHedSately,  by  i^ignation  or  ot&erV^nse, 
cause  t3ie  rectory  to  become  vacant^  and  present  H.  Bate 
thereto,  and  bear  all  expences  of  such  resignatiod^  presenta- 
tion, and  indnctioil,  and  allow  to  H.  Baie,  out  of  the  second 
payment  of  the  purchase  money,  such  suUls  as  should  be 
£  739  "i     secured  for  dilapidations  by  two  iudifferent  persoi^s,  it  (5c^- 
deration  whereof,  S.  Bate  agreed  to  pay  G.  Pau^on  d/SOL  as 
follows:  5002.  upon  the  execution  6f  die  conveylmce,  32S0L  at 
fimr  months,  deducting  therefirom  as  aforesaid^  aiid  ^OOL  at 
two  years  6rom  the  date  of  the  conveyance,  and  that  H^  BaJte 
should  be  entitled  to  the  rents^  tithes,  income,  profits,  and 
produce  of  the  rectory,  firom  29th  September  then  last ;  tliat  in 
pursuance,  fiirtherance,  and  part  performance  of  th&t  corrupt, 
simoniaeal,:and  unlawful  agreement^  the  deceased  G.  Paumm^ 
on  1st  March  1781,  corruptly^  simonlacaUjv  aUd  imlawfiiDy 
offered  his  resignatwn  of  the  rectory  to  tiie  thea-Bl^p  of 
London,  which  the  bishop  refiised  to  accept*;t  whereupoDjt  la 

attain 
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attain  the  end  of  the  said  corrupt^  srmoniacal,  and  nnlawftd        ^S^^- 
agreement^  as  much  as  might  be,  and  in  consideration  thereof,  GBREiiWdoD 
and  of  the  bishop's  refosal,  on  0th  Jpril  in  the  same  year,  by         v.- 
another  agreement,  reciting  that  /f.  Bate,  cleric,  had  agreed   The  Bishop 
with  the  deceased  O.  Pawwn  for  the  purchase  of  the  per-    ^  I^hdow* 
petoal  advowson  of  the  rectory  of  BradweU  juxta  Mare,  for 
SOOOL,  and  had  accordingly  on  that  day  paid  to  Pawson  SSOOt 
in  part  thereof,  and  thereby  agreed  to  pay  him  the  remaining 
fiSOOI.  at  two  years  from  that  day,  the  deceased  Pawson,  in 
consideration  thereof,  agreed  whh  H.  Bate  to  sell  and  make  a 
good  title  to  and  convey  to  H.  Bate  and  his  heirs,  or  to  whom 
he  or  they  should  <Urect,  within  one  month  then  next,  the  ad- 
vowson,  with  the  glebe  and  other  lands,  tithes,  profits,  privi- 
leges, benefits,  right  of  patronage  and  presentation  thereto 
belonging,  then  of  the  yearly  value  or  income  of  70(N.  14^.  Gd., 
and  would  allow  H.  Bate  60L  for  dilapidations,  and  that 
H.  Bate  should  be  entitled  to  the  rents^  tithes,  income,  profits, 
and  produce  of  the  rectory  from  29th  September  then  last ;  and 
that  on  10th  April  in  the  same  year,  in  consideration  of  the 
feveral  premises  above  mentioned,  it  was  ftirther  agreed  in 
writing  between  the  deceased  G.  Paweon  and  H.  Bate,  that 
the  deceased  G.  Pawson,  in  consideration  of  the  rent  therein-     {[  730  ] 
after  mentioned,  should  demise  to  Bate  all  the  tithes^  great 
and  smaH,  with  the  glebe  lands  and  other  lands-,  and  profits,  to 
the  rectory  of  BradweU  belonging,  to  hold  firom  Michaelmas 
then  last,  for  the  term  of  99  years,  if  the  deceased  6.  Pawson 
should  so  long  live,  at  a  peppcr-com  rent;  and  the  deceased 
G.  Pawscn  engaged  to  execute  a  lease  with  proper  covenants 
and  authorities  to  Bate,  or  whom  he  should  appoint,  for  the 
recovery  of  the  tithes  and  profits,  by  virtue  of  all  which  pre- 
mises. Bate,  on  the  same  day,  entered  into  tike  possession  of 
the  tithes,  with  the  glebe  lands  and  other  lands  to  the  rectory 
belonging,  and  received  the  profits^  thereof,  and  continued  to 
receive  the  same  continually  imtH  the  death  of  the  deceased 
G.  Pawson,  and  the  defendant  averred  that  the  grant  in  the 
declaration  mentioned  to  be  made  by  M:  Greenway  to  J.  WdOxs 
was  made  to  him  in  trust  only  for  Bate  Dudley,  his  heirs,  and 
assigns,  and  was  so  made  with  his  privity  and  consent,  in 
furtheraace  of  the  said  corrupt,  simoniacal,  and  unlawftil 
agreement,  and  to  confirm  and  establish  the  same,  and  attain 
the  end  therof,  as  much  as  tnight  be,  whereby,  and  by  force 
of  the  statute,  the  same  was  void  in  hw,  and  nothing  passed 

thereby : 
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1614.        (hereby :  that  the  late  G.  Pawson  died,  leaving  the  defendant 
^        '  6.  Pawson,  his  eldest  son  and  heir  at  law,  whereupon  the 

^^  interest  of  the  deceased  6.  Pawsan  in  the  advowson  descended 

Tlie  Bishop  to  hini,  wherefore  he  prayed  judgment.    In  his  second  plea^ 
of  LovDosr.  g^iQj.  averring  the  same  introductory  facts,  the  defendant 
Pawson  pleaded  the  agreements  ^of  the  6th  and  10th  of  .^P*^ 
1781,  as  corrupt  and  simoniacal  agreements,  and  averred  that 
the  entry  of  BaU,  and  grant  to  J.  fFaUii,  were  in  furtherance 
thereof.    To  these  pleas  the  plaintiflk  demurred  generally, 
and  the  defendant  joined  in  demurrer.     After  several  con- 
tinuances, the  plaintiff  in  Michaelmas  teim  entered  on  the 
[  731  ]      roll  a  suggestion  of  the  bishop's  decease  since  the  last  con- 
tinuance, and  before  that  day,  and  that  the  defendant  6.  Pauh 
son  had  survived  him,  which  allegation  of  the  plaintifis  the 
defendant  Pawson  did  not  deny,  but  admitted,  therefore  it  was 
awarded  that  there  should  be  no  further  proceedings  in  the 
plea  aforesaid  against  the  bishop,  and  the  record  was  further 
continued  by  curia  advUari  vult. 

This  case  was  twice  argued,  first  in  Easter  term  1814,  by 
Best  Seijt.  for  the  plaintifis,  and  Lens  Serjt.  for  the  defendant 
Pawson,  and  again  in  Trinity  term,  by  Shepherd,  Solicitor- 
General,  for  the  plaintifis,  and  Vaughan  Serjt.  for  the  defen- 
dant Pawson. 

The  counsel  for  the  plaintifis  first  considered  the  case,  as  it 
would  stand,  treating  all  the  instruments  as  one  conveyance. 
Neither  the  statute  nor  the  common  law  avoids  this  convey- 
ance of  the  advowson.    As  well  the  statute  31  Eliz.  c.  6.  #.  5, 
as  that  of  12  Ann.  st.  2.  c.  12,  infiict  on  the  offending  patnm 
the  same  specific  punishment,  namely,  the  forfeiture  to  the 
crown  of  the  next  presentation  ^^  for  that  time  or  turn  only," , 
which  Sir  H.  B.  Dudley  has  already  suffered  by  the  king's 
presentation  of  Mr.  Gamble  for  simony.    The  words  of  the 
acts  afford  a  strong  inference  that  the  legislature  meant  to 
exclude  all  other  penalty.  Next,  as  to  the  common  law,  there 
have  been  diverse  opinions  whether  simony  was  an  offence  at 
the  common  law:   perhaps  they  are  reconcileable  by  that 
which  De  Grey  C.  J.  said  iu  the  case  of  Barrett  v.  GbM, 
2  Bl.  1054,  that  corrupt  presentation  was  an  offence,  though 
not  known  by  the  name  of  simony.  Admitting  the  first  agree- 
ment to  be  void,  so  far  as  regards  the  next  presentation,  the 
simony  did  not  vitiate  the  grant  of  the  advowson.    Bishop  </ 
Lincoln  v.  fVo\forstan,  3  JBarr.  1510.    The  rep<Mter  say^,  ^  the 

Court 
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C6uvtwem  dear  that  a  graiit;o£ranBex^fyreseatiitiaD>  or'if  stt       iffl'T  ^^ 
MvowMiH  made  after  the  church  wids'actoaHjr  laHen  vacaM^ 


was  a  voi<kgrant,  qtioad  the  ftllen*  vacancy/'  ^^  But  in  the  case    «  -v; 
cfBmreii  *  v.  Gbibb,£L  1055. Blackstone  J.  says,  <<  I  was  ccnm*  Thel)nli6)> 
Id  in  Woifcr9tan'%  case,  and  have  a  very  full  note  of  it»  but  not  &    ^^  London. 
hini  of  any  o^nnion  by  the  Court  that  such  grant  of  an  advow*^     [  *  732  ] 
son-was  void/'    It  is  immaterial  whether  the  legal  subject  ^f 
the  purchase  were  an  advowson,  or  any  large  landed  estatoy 
the  purchase  of  which,  it  is  impossible  to  contend,  would  bo 
void,  by  Ireason  that,  at  the  time  of  the  conveyance,  the  pur* 
chaser  should'  contract  with  the  vendor  that  the  latter  should 
resign  one  of  the  livings  on  the  estate*    It  is  true  that  in 
JSUsrfcftone's  Report  De  Grey  C.  J.  is  made  to  say,  ^^  No  con- 
veyance of  an  advowson  can  be  affected  by  this  act,  unless  so  far 
as  it  affects  the  immediate  presentation.  And  therefore  a  sale  of 
an  advowson,  the  church  being  actually  void,  is  simoniacal  and 
void  in  respect  to  the  present  vacancy;"  and  cites  3  Lev.  1 16. 
Skinn,  90.    But  De  Grey  J.  could  hardly  have  used  that  lan- 
guage, for  in  the  report  of  the  same  case  in  Bac.  Abr.  Simony ,  A. 
(supposed  to  be  by  Seijt.  Sayer,  as  it  first,  appeared  in  his  last 
folio  edition  of  Bacon,)  De  Grey  C.  J.  is  made  to  say,  ^^  if  an  / 

advowson  be  granted  during  a  vacancy  of  the  benefice,  the 
presentation  upon  that  vacancy  does  not  pass  by  the  grant,  it 
being  a  fruit  fallen,  or  as  is  laid  down  in  the  case  of  Leak  v. 
Babington,  Cro.  El.  811,  a  chose  in  action.'*    The  language  in 
this  latter  report  is  certainly  more  consonant  to  the  fact.  And 
-though  the  Court  in  the  supposed  expressions  of  De  Grey  C.  J., 
t»  weU  as  in  some  other  older  cases,  seem  to  found  their 
opinion  upon  the  illegality  of  the  grant  of  the  vacant  presenta- 
tion! y^t  ^^'6  decisions  did  not  necessarily  rest  on  that  princi- 
ple^  for  they  might  all  be  sustained  on  the  ground  that  the 
vacant  presentation  was  a  fruit  fallen,  and  not  within  the 
terms  of  the  grant ;  for  as  a  man  who  conveys  an  estate  with 
com  cut  upon  it,  does  not  thereby  pass  the  com;  so  the 
person  who  sells  an  advowson  with  the  church  vacant,  does 
not  thereby  pass  that  presentation.    It  is  clear  from  this  cir- 
cumstance that  the  presentation  would  not  pass :  for  suppose  a      [  733  ] 
church  vacant,  and  tlie  patron  dies,  the  heir  sells  the  advow^ 
son ;  but  the  presentation  is  already  gone  to  the  executor,  not 
to  the  heir :  and  the  facts  in  the  case  cited  of  Walker  v.  Ham* 
mereleyy  3  Lev.  1 16.  shew  this  to  be  the  ground  there  taken,  for 
the  articles,  did  not  purport  to  pass  the  presentation  as  part 
VoL.V.  3C  of 
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1814.       of  the  advowson^  but  contained  a  separate  coTenant    that 
-,         "■      the  grantor  will  present  to  the  Vacant  turn  such  clerk  as 
^^  the   purchaser  shall  appoint.     (To  this  the  Court  agreed.) 

The  Bishop    Although  the  expressions  imputed  in  the  report  of  Barrett  v. 
of  London.    Qiu/yf^  jn  JBacon,  which  is  btit  a  loose  note  of  Seijt.  Sayer'Sj  to 
De  Grey  C.  J.^  countenance  very  much  the  doctrine  which 
will  be  urged  for  the  defendant^  that  the  mixture  of  an  illegal 
with  a  legal  contract  avoids  the  whole,  yet  BL  J.  helped  to 
decide  that  case,  and  was  counsel  in  the  case  in  Burr,  there 
cited;  and  though  his  report  is  not  an  extremely  good  one, 
yet,  as  it  evidently  was  written  by  himself^  it  is  therefore 
likely  to  be  the  more  correct;  and  it  materially  differs  from 
the  other.    The  distinction  is  well  known  between  the  statute 
and  common  law,  that  the  latter,  like  a  nursing  father  avoids 
only  that  part  of  a  deed  or  contract  which  is  illegal,  where  the 
legal  and  illegal  parts  are  capable  of  severance.     Norfonv. 
Symes,  Hob.  13.  S.  C.  Mo.  856.    Resolved,  that  though  a 
covenant,  for  the  performance  of  which,  with  other  covenanted 
o  bond  was  giv£n  by  an  under-sheriff,  not  to  execute  any  exe- 
cution for  any  sum  above  201.  without  a  special  warrant  of 
the  high^sheriff,  was  void  in  law,  yet  the  bond  was  good  kit 
the  rest  of  the  covenants  agreei^le  to  law.    And  a  difference 
was  taken  between  a  bond  made  void  by  statute,  and  by  com- 
mon law;  ^^  for  a  statute  is  a  strict  law,  but  the  common  law 
doth  divide  according  to  reason,  and  having  made  that  void  that 
is  against  taw,  lets  the  rest  stand;  as  is  14 H.  8.fol.  15."  (per- 
perdm  for  25.)   Ace.  Vin.  Mr.  Faii.  E.  a.  pi  \.  9.  la  IK  12. 
£  734  ]      Tuyyne's  case,  3  Co.  82.  3.  Bishop  of  CarUsU  v.  WeUf^  T.  Jo.  90. 
If  the  whole  price  were  still  unpaid,  the  vendor  might  haTe 
difficulty  in  suing  for  it,  for  the  Court  could  not  apportion  the 
consideration,  and  say  how  much  was  for  the  legale  and  how 
much  for  the  illegal  part  of  the  contract,  and  though  in  that 
case  it  might  be  hard  on  the  heir,  yet  the  advowson  would 
have  passed  from  him  by  the  execution  of  the  grant,  withoat 
the  heir  being  able  to  recover  any  part  of  the  purchase  money, 
upon  the  principle  that  in  pari  delicto  potior  est  conditio  pom' 
deniis.    But  that  difficulty  has  not  arisen :  the  v^idor  has  re- 
ceived all  that  he  contracted  for,  and  more  than  the  law  woold 
have  given  him,  and  the  advowson  is  well  vested  in  the  pur* 
chaser,  not  as  against  the  crown  only,  whose  claims  have 
clearly  been  satisfied,  (and  it  is  not  the  bishop  who  is  contend- 
ing this  point  for  the  sake  of  ecclesiastical  discipUne,)  but  as 

against 
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mguost  the  heir.    But,  secondly,  to  consider  the  deeds  sepa-        ISU. 
rateiy.    It  appears  that  upon  the  bishop's  imputing  illegality  c^'^J^j^^j^ 
of  the  first  contract,  the  parties  abandon  it.    The  second  t;. 

aerreement.  alone  is  that  on  which  they  afterwards  act.    The  The  Bishop 
parties  make  a  new  agreement,  intending  to  come  as  near  to  ^^  a^o«»o»- 
the  substance  of  the  old  agreement  as  the  law  will  let  them, 
but  no  further.    Though  their  motive  for  making  the  second,' 
wasy  that  they  could  not  execute  the  first,  the  faults,  if  any,  of 
.the  first,  will  not  invalidate  the  second.    In  the  case  of  Barnes 
V.  Hedley,  ante,  ii.  184,  where  the  parties  rescinded  an  usu- 
rious contract,  this  court  sustained  a  new  contract  founded  on 
the  same  loan.   If  illegal  acts  or  intentions  form  an  ingredient 
in  the  second  agreement,  it  will  be  void,  but  it  will  be  void  by 
reason  of  those  illegal  acts  or  intentions  only,  not  of  any  sup^ 
posed  contamination  which  it  receives  from  the  first.    The 
first  could  only  be  resorted  to  as  furnishing  evidence  of  the 
intention  and  motives  of  the  second.    There  can  be  no  such 
thing,  properly  speaking,  as  simony  in  the  purchase  of  an  ad^ 
vowson.    Simony  is  defined  in  2  Bl.  Com.  62.  to  be  '^  the  cor-      f  736  ] 
nipt  presentation  of  any  one  to  an  ecclesiastical  benefice  for 
gift  or  reward."    All  the  decided  cases  have  arisen  on  a  sale 
of  the  next  presentation,  though  a  sale  of  the  advowson  has 
sometimes  been  an  accompanying  ingredient.    In  Stevens  v. 
Wall,  Benl.  192.  a  grant  to  the  defendant  fFhittm  of  the  first 
and  next  presentation  to  a  then  vacant  church  for  that  one 
turn,  was  held  to  be  good,  and  to  pass  the  presentation  upon 
the  avoidance  which  should  occur  next  after  tiie  then  existing 
vacancy.  In  3  Burr,  1506,  Blackstane  erroneously  cited  Stevens 
V.  Wall  as  a  case  deciding  that  a  grant  of  an  advowson  made 
after  avoidance  was  void,  which  it  does  not  decide.    Va- 
rious reasons  have   been  given  why  a  vacant  presentation 
does  not  pass  by  a  grant  of  the  advowson;  1.  because  it  is  a 
chose  in  action,  (to  which  the  Solicitor-General  did  not  ac- 
cede;) 2.  because  it  was  a  fruit  fiiilen;  3.  that  it  was  against 
public  policy.    It  is  doubtful  on  the  old  cases  whether  the 
reason  why  a  grant  of  an  advowson  does  not  pass  the  void 
turn,  be  not,  that  it  is  an  attempt  to  convey  that  which  is 
illegal,  and  therefore  inefiectual.    It  is  a  strong  authority  fi)r 
the  plaintiff,  if,  having  attempted  to  pass  that  which  it  was 
illegal  to  pass,  the  grant  were  still  good  for  the  residue.   [The 
Court  intimated  that  the  plaintifi"  neither  could  press  the  cases 
to  that  length,  nor  could  they  be  pressed  against  him.]    1%  by 

3C2  no 
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isi4.      no  means  followed  that  if  it  were  intended  illegally  to  pass  a 
vacant  presentation^  therefoi^  it  should  avoid  the  whole  sale 


^  of  the  advowson.    A  contlhact  may  be  simoniacal  so  fiu*  as  it 

The  Bishop    relates  to  giving  the  immediate  possession  of  the  incumbeiicy, 
of  London,    but  it  may  be  good  for  the  conveyance  of  the  advowson;  good 

for  that  which  is  legal,  though  voidfor^that  which  is  illegal; 
the  grant  of  the  advowson  here  stands  by  itself,  and  so  &r  the 
transaction  is  legal.    A  sum  of  money  is' given  for  something 
[  736  ]      else  which  is  illegal,  and  that  the  purchaser  loses,  supposing 
that  an  illegal  consideration  moving  from  the  grantee  of  an 
estate,  may  avoid  the  grailt.    There  is  no  illegi^considenitibn 
moving  from  Dudley:  he  agrees  to  pay  a  imm  ofraetiey  for 
(he  advowson.    Bven  if  in  the  same  deed  G.  PawMOfi  had 
covenanted  to  resign,  the  deed  would  have  i>een  good  for  the 
advowjjon,  though  void  for  the  other  part.    Where  pe^rt  of  the 
covenants  in  an  indenture  afrd' legal,  part  illegal,  the  legal  ve 
good,  the  illegal  bad.  11  Co.  ^.'i.  P^t*s  case.   And  the  dis- 
tinction is  there  taken  between  matters  void  in  part  and  good 
in  part,  and  the  case  where*  the  Wliole  ifcre  void.    Here  the 
distmction  is  easily  taken,  the  deed  is  good  for  the  advowson, 
it  may  be  bad  for  the  lease  of  tithes  at  a  pepper-corn  rent 
It  is  not  here  the  question  whether  Dtidl&y  could  have*enferced 
his  contract  against  Patf'^oa  in  a  court  of  equity,  he'might  not 
perhaps  have  recovered  back  at  law  the  price  pud  for  the 
lease  of  the  tithes;  butliere  the  conveyance  is  executed,  and 
money  paid.  If  the  purcha^r  trad  given  40007.  for  the  advow- 
son and  40001.  for  the  corrupt' bargain,  the  bargain  of  the  ad- 
vowson would  be  clearly  good,  though  the  other  were  bad.  This 
is  not  distinguishable  as  to  the  making  the  Whole  void.  But  next, 
tfie  purchasing  a  lease  of  tithes  is  not  simony,  which  consists  in 
the  being  let  hi  to  take  the  office  and  ftmctions  of  the  church,  the 
incumbency,  not  to  take  the  profits  of  the  living.    Here  isao 
presentation  for  gift  or  reward,  nor  contract  or  prospect  of  it. 
It  makes  no  difference  that  Dudley  was  a  clerk,  except  that  a 
clerk  may  not  purchase  a  next  presentation 'by  statute;  but  he 
•may  purchase  an  advowson-as  well  as  another.  There  is  nothing 
illegal  in  making  a  lease  of  tithes  for  tfhe  life  of  the  incumbent, 
and  before  the  restraining  statutes  of  ERz.  he  might  have 
granted  them  for  a  longer  time.   Tlie  objection  to  the  legality 
[  737  ]     of  the  bargain  comes  with  au  ill  grace  from  the  heir  of  him 
who  made  it  and  received  the  whole  purchase  money. 
For  the  Defendants  it  was  urged  that  the  pleas  were  both 

good; 
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gfwd;:  but  it  was  immaterial  .to  argue  the  second;  for  iftlie       1814. 
first  were  good^it. sufficed.    It  was  no  hardship  that  a  person 


endeavonring*  to^ vade  the  law  should  lose  his  ngioney.  Neither  "■■''^^** 
of  th«  grounda  taken  wiU  avail  the  plaintiff.  The  demurrer  The  Bishop 
admits  the  statement  on-^tbe  pleadiog^^  which  is  not^  that  the  of  London.  « 
parties  entered  into  th^  second;  agreement  intending  to  do 
what  might  lawftiUy  be.  done^.  but  to  obtain  the  end  of  the 
<»rrupt  and  unlawful  agreement^which  had  been  at^tempted 
and  defeated.  The  contracjt  for  the  coirupt ,  resignation  and 
presentation  is  so  interwoy€^^withuthe  whole,  as  to  vitiate  the 
whole.  It  stands  admitted  ou  the  first  plea^  that  the  contract 
for  the  next  presentation,  is.cleairIy.simoniacal  and  corrupt. 
D!fery.26,  long  before  the  statute  of  Elhs^  is..in  point.  A  man 
had  an  avowson,  and  the  church  being  void^he  granted  the 
next  presentation,  and  the  question:,  was^  whether  the  graAtee 
should  have  die  vacant  tum^^or  the  next,  or  none  at  all;  ai^ 
it  was  held  he  should  not  hay^  that,  but  the  next.  The  qase 
must  be  Qoasidered,.  1st,  as  to,  the  common  law;  Sdly^  as  to 
the  statute..  Supposing  the  stat.  of  EUz.  had  not  passed,  .siiice 
rimony  was  an  offence  at  common  law>  the  contract  would  be 
bad.  1  Insi.  17 •  b^  The  owner  of  an  advowson  ^^  cannot  say 
that  he  is  seised  thereof  m.-dcmuittco  wo-,  de  feodo,  whereby  it 
appeareth  how  the  common  law  doth  detest  sin^ony,  and  all  cor- 
rupt bacgains  for  presentations  to  wy  benefice,  but  that  idonea 
persona  (or  the  discharge  of  the  cure  should  be  presented  fi*eely 
without  expectation  of  any  thing,''  &c.  And  agaiif,  ^^  guardian 
in  socage  shall  not  present  tp  an  advowson,  because  he  can 
take  nothing  for  it,,  and  by  consequence  he  cannot  account  for 
it."  So,  Co.  Lit.  89..  a.,  a  guardian  in  socage  shall  not  present 
to  a  benefice  in  the  right  of  the  heir;  because  he  cannot  be  [  733  ] 
accountable  therefore,.forthathe  can  make  no  benefit  thereof 
for  the  law  doth  abhor  simony,,  or  any  corrupt  contract  for 
benefices,  and  therefore,  in  that  case  the  heir  shall  present 
himself.  Macaller  v.  Toderick,  Cro.  Car.  353,  it  is  said,  ar- 
guendo, '^  for  simony  hath  always  by  the  law  of  God  and  of 
the  land  been  accounted  a  great  offence;"  and  the  Ck>urt  de- 
nied, S.  C.  p.  361,  that  it  was  no  offence  at  common  law 
before  the  stat.  of  EUz.  fVinchcomb  v.  Bishop  of  Wintouy 
Hob.  165,  it  was  agreed  that  Wallers  should  grant  the  next 
avoidance  to  Ebden  upon  trust  to  present  Say,  the  incumbent 
being  in  extremis,  and  held  it  was  ^^  contractus  em  turpi  catisd, 
uid  contra  bonos  moresy  and  so  it  is  against  law  and  void  by  the 

statute. 
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1^14.       statute,  and  strangers  may  take  advantage  of  it.*'  The' statute 
'  "      is  in  furtherance  of  the  common  law.  Dr.  Burn,  3  Ecd.  LaWf 

^  Simony y  p.  351^  observes  that  the  preamble  of  the  6th  sectioD 

The  Bishop  of  the  statute  otEtix.  is  usually  printed  at  the  end  of  tfie  4diy 
of  liOHpoN.   itnd  therefore  escapes  common  observation^  and  be  thereby 
accounts  for  these  dicta  of  die  Judges  that  simony  was  no 
offence  at  common  law^  for  that  statute  recognizes  that  fur- 
ther penalties  and  temporal  punishments  are  requiate*    The 
case  of  the  Bishop  of  Lincoln  v;  fVolforHany  as  reported  in  JBarr., 
makes  the  grant  void  as  to  the  advowson«    There  may  be  a 
valid  purchase  of  an  advowson  when  there  is  a  vacancy,  bat  it 
must  be  a  sale  of  the  advowson  only.  Bl*  J.,  S.  C.^  corrects  Ae 
other  reporter^  and  his  correction  is  compatible  with  the  De- 
fendant's argument;  for  if  the  vendor  sells  the  advowson  tKBlj, 
the  sale  is  perfectly  good:  but  that  does  not  reach  the  case  of 
a  sale  that  includes  the  vacant  presentation.    This  was  a  stie 
of  a  presentation  with  a  full  church,  by  the  parson  imparsoiiee, 
with  a  contract  to  resign  instantly*    In  Bac.Abr.De  Gnj 
C.  J.  says,  ^^  A  bofid  fide  purchase  of  an  advowson  is  good  at 
whatever  time  it  is  made,  and  a  corrupt  purchase,  whenever 
[739]       it  is  made,  is  bad;"  viz^  that  which  means  to  give  the  next 
and  immediate  presentation  is  void,  whether  the  church  be 
vacant  or  Mi.    It  is  not  credible  that  the  expressions  im- 
puted to  the  Judges  should  have  found  their  way  into  Bacon's 
jtbridgment,  if  they  had  not  been  used.   There,  it  was  said,  no 
design  to  ^lesent  that  particular  person  being  stated,  it  was 
not  tx>  be  presumed;  here  the  converse  is  the  case.    This, 
therefore,  is  not  such  a  sale  of  an  advowson  to  make  which 
invalid  a  &ct  must  be  presumed  which  is  not  to  be  presumed; 
but  it  is  in  terms  expressed  that  this  is  done  with  a  view  lo 
die  next  presentation.  This  is  just  such  a  case  as  De  Grey,  C.  J. 
bad  in  view:  the  two  parts  are  so  tied  together  that  tiiey 
cannot  be  separated.    If  there  be  various  unconnected  cove- 
nants, the  one  may  be  void,  another  good :  but  the  parties 
here  have  not  even  attempted,  nor  is  it  possible,  to  separate 
the  two :  it  is  not  first  a  purchase  of  the  presentataon,  and 
then  another  of  the  advowson.     Pigofs  case,  11  Cb.,  has  not 
been  fairly  cited.    It  was  there  held  that  ^*  tiiere  is  a  difler- 
ence  when  the  deed,  which  is  void  in  part  ab  inkio,  doth  con- 
sist upon  the  entirety,  and  when  upon  divers  several  clauses; 
and  in  tliese  also  there  is  a  diflference,  when  the  sei^ 
clauses  su-e  absolve  and  distinct,  and  when  th^  are  sevefti, 

and 
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•od  yet  the  one  has  dependency  on  the  odier/^    Here  the        1614. 
contract  is,,  within  a  month  to  convey  the  advowson.  and  ^ 
abo:  to   grant  a  lease  of  tithes.     Here  are,  indeed,  two  ^^ 

objects,  but  they  are  so  blended  that  they  cannot  be  se*  The  Bistaop 
parated..     Suppose   a   bond/  given   to  secure  5O00L,  with  ^^^^•J>on. 
interest  at  5  per  ceni.,  and  5000{.  with  interest  at  10/.  per 
cent.,  the  whole  would  be  bad»    The  distinction  taken  be- 
tween, the  operation,  of  the  common  and  statute  law  does 
not  avail  the  plaintiff.    Even/  if  the  parts  of  the  bargain 
were   separate  and  distinct,  they  are  in  the  same  deed, 
and  according  to  Norton  v.  Syme$y  this  being  a  case  on  the 
Stat  JS&;.,  the  deed  must  be  void  in  toto.    If  the  bond  in  that 
case  had  come  within  the  stat..23  Hen,  6,  it  would  have  been     [  740  ] 
void  altogether,  fior  the  words  of  the  statute  are  so.    This  is, 
therefore,  an  authority  that  the  whole  deed  should  be  void. 
Even  on  the  dependency  of  the  covenants,  the  case  is  with  the 
defendants..'   It  is  said  no  corrupt  consideration  moves  from 
Sir  H.  B.  Dudley^  but  the  80001.  was  the  consideration  as  well 
for  the  resignation,  as  for  the  advowson,  though  the  propor- 
tion for  each  was  not  defined..    He  has  paid  one  entire  price, 
and  has  lost  the  whole.    The  Court  cannot  say  how  much 
applies  to  one  part  and  how  much  to  the  other.    FeathersUm 
V.  Hvichimon,  Cro.  EL  199;  assumpsit  on  a  promise  that  in 
consideration  that  the  plaintiff  would  permit  Jl  S.  to  escape, 
and  of  2$.,  the  defendant  would  indemnify  him,  and  it  was 
held  void  in  the  whole,  because  void  under  the '  statute  for 
part.    In  Walker  v.  Hammersley,  the  covenant  to  present  to 
the  vacant  benefice,  although  accompanied  with  a  sale  of  the 
advowson,  was  held  to  be  a  simoniacal  contract.    This  has 
been  assimilated  to  the  case  of  usury,  Barnes  v.  Hedley.    If 
that  had  been  a  shift  to  help  the  plaintiff  to  a  new  usurious 
bargain,  it  would  have  been  void  also.    But  it  is  said,  the 
second  agreement  is  clear  of  the  first.    Not  so,  it  is  for  effec- 
tuating the  same  object,  and  it  is  to  give  the  purchaser  all  the 
advantages  of  the  incumbency,  without  any  responsibility  for 
the  duties.    That  which  might  h^ve  been  innocent,  if  it  had 
stood  alone,  is  void  as  a  subterfuge  and  a  shift  to  effectuate 
the  first.    A  lease  at  a  nominal  rent  certainly  is  not  of  itself 
simoniacal ;  but  if  it  be  for  the  purpose  of  introducing  the 
lessee  as  effectually  as  possible  into  the  enjoyment  of  the 
living,  that  is  simony.    Here,  for  an  illegal  consideration,  an 
attempt  is  made  to  transfer  the  advowson,  and  the  cases  which 

shew 
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0 

1H14.       shew  that  an  advowson  may  be  conveyed  for  a  legal  purpcwey 
^^,^  irrelevant :  it  is  not  to  be  contended  the  transaction  sliaU 
I,  be  void  to  destroy  the  payer's  right  to  *the  money,  yet  establish 

The  Bishop  his  right  to  the  estate.  If  the  contract  is  void^  because  it  is 
of  London,  contrary  to  a  general  principle  of  law,  the  principle  must  apply 
[  »741  1  to  ail  conveyances  by  which  it  is  attempted  to  effectuate  that 
object.  The  estate  of  necessity  remains  in  the  first  owner,  he 
cannot  get  rid  of  it  because  he  has  attempted  to  do  what  die 
law  says  shall  not  be  done:  the  law  says  no  such  sale  or  con- 
veyance shall  be  made.  The  distinction  prevails  which  is 
taken  by  De  Grey  C.  J.,  that  the  sale  of  the  advowson>  if  it 
be  on  a  legul  contract,  may  be  effected ;  if  on  au  illegal  coin 
tiuct,  it  cannot. 

Reply.  Tlie  use  of  tlie  term  simony  in  the  statute  does  not 
prove  it  was  an  offence  at  common  law :  if  simony  was  no 
where  au  offence,  the  legislature  would  not  probably  have 
used  the  term  simony ;  but  if,  though  it  be  no  offence  at  com- 
mon law,  it  is  an  offence  by  the  ecclesiastical  law,  it  is  not 
wonderful  that  the  legislature,  to  which  each  law  is  equally 
known,  should  use  the  term.  A  statute  might  speak  of  adul- 
tery as  an  offence,  without  meaning  at  common  law :  it  is  an 
offence  by  the  ecclesiastical  law.  The  preamble  of  the  statute 
shews  that  simony  was  not  a  term  known  to  the  common  law: 
it  says,  <^and  for  avoiding  of  simony,''  meaning  that  which  is 
known  by  that  name  to  the  ecclesiastical  courts,  and  goes  on 
to  add,  *' corruption  in  presentations,''  &c.  as  that  which  is 
known  to  the  common  law.  The  words  imputed  to  De 
OreyC.  J.  in  the  case  cited  from  GtctUtm's  Bacon,  are,  ^^a 
corrupt  purchase,  whenever  it  is  made,  is  bad."  They  must 
be  taken  witli  relation  to  the  subject-matter  theu  before  the 
Court,  and  then  they  cannot  mean  that  the  sale  of  the  advow- 
son would  be  bad,  but  that,  taking  the  sale  of  the  advowson 
to  be  good,  the  next  presentation  would  not  pass.  It  was 
argued,  indeed,  that  the  sale  of  the  advowson  was  void ;  but 
the  subject-matter  before  the  Court  was  merely  whether  the 
L  742  ]  presentation  was  void ;  and  it  is  at  least  questionable  whether 
the  words  of  De  Grey  are  to  be  limited  to  the  next  presenta- 
tion, or  extend  to  the  advowson  itself.  The  argument  that 
there  can  be  no  separation  of  the  agreement,  admits  that  if 
the  Court  can  separate  the  illegal  from  the  legal  part,  they 
may  destroy  the  one  and  preserve  the  other.  No  part  of'  the 
second  agreement  is  bad ;  but  if  it  were,  aud  supposing  it 

was 
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Wte  illegal  to  put  the  pnrchaser  into  possession  of  the  pfofits       1814. 
of  the  living  for  the  purpose  of  bringing  him  as  near  to  the  ^  — — — * 
dtuation  of  incumbent  as  possible,  may  not  the  sale  of  the  ^^ 

advowson  be  good,  and  the  lease  of  tithes  bad  ?  This  lease  The  Bishoyi 
does  not  go  to  the  purpose  of  the  statute :  it  makes  a  great  ^  Lomdon. 
difference  whether  a  real  incumbent  gets  possession  of  the 
pulpit  by  simony,  or  whether  the  tithes  merely  are  made 
>over.  It  would  be  carrying  the  penal  law  beyond  the  spirit 
as  well  as  the  letter,  to  make  the  putting  anoAer  into  posses- 
sion of  the  profits  of  the  living,  equivalent  to  making  him 
parson  imparsonee  of  the  church.  No  case  has  been  cited  for 
this  proposition.  It  Is  answered  to  Barnes  v.  Hedley,  that  if 
there  were  in  the  new  agreement  a  shift,  or  contrivance  to  get 
more  than  5  per  cent,  it  would  be  usurious.  But  the  contract 
would  then  be  vacated  by  the  express  words  of  the  statute, 
without  any  connection  with  the  first  agreement,  and  not  in 
consequence  of  that  connection ;  but  where  the  second  con- 
tract is  for  not  more  than  5  per  cent^  it  is  good.  And  that 
was  even  in  the  case  of  usury,  under  a  statute  which  cuts  up 
the  contract  root  and  branch,  going  much  further  than  the 
case  of  money  lent  to  game  with,  where  the  statute  of  Anne 
avoids  the  deed  only,  and  immensely  further  than  this  case. 
The  two  parts  of  this  contract  are  easily  to  be  separated  under 
ieither  agreement,  even  in  the  first,  but  clearly  so  in  the  second, 
where  the  conveyance  of  the  tithes  and  conveyance  of  the 
advowson  stand  upon  separate  deeds.  The  Court  may  hold 
the  lease  of  the  tithes  void,  the  residue  good.  But  it  is  said,  r  ^^3  ^ 
because  the  Court  could  net  separate  the  consideration,  there- 
fore the  deed  is  void.  This  is  not  a  case  where  the  plaintiff 
comes  to  the  Court  to  see  what  part  of  the  consideration  he 
can  recover  as  legal,  and  what  is  illegal.  The  defendant's 
ancestor  has  received  the  whole,  and  for  that  whole  he  has 
conveyed  to  the  plaintiff  the  estate.  He  is  actor  here  to  get 
back  that  which  has  been  conveyed  to  die  plaintiff,  and  the 
Court  will  not  help  him.  The  case  of  goods  sold  on  illegal 
consideration  is  similar,  the  vendor  cannot  get  his  goods  back. 
Here  the  vendor  has  had  fiill  measure,  not  only  the  price  of 
that  which  he  could  sell,  but  of  that  which  he  could  not.  If 
the  plaintiff  sued  to  recover  back  the  price  of  the  illegal  part, 
it  may  be  admitted  he  could  not  succeed;  The  moment  the 
seal  was  put  to  the  paichment,  the  plaintiff  had  the  same  pos- 
session that  the  last  incumbent  had,  which  is  the  ftiUest  pos-« 

session 
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1814.      session  the  subject-matter  was  capable  of.  No  fhrthor  fbnndiff 

remained  to  be  done :  the  possession  of  an  advowson  goes 

1^^         with  the  right.     fValker  t.  Bhmmersley  falb  into  the  dais 

The  Bishop  where  the  question  of  simony  affeets  only  the  immediate  and 

of  LoMDoir.  specific  presentation^  and  not  the  advowson.    The  ground  of 

the  judgment  was,  that  that  presentation  was  simoniacal,  and 

that  the  king  might  present  for  that  torn;  but  it  goes  no 

further  than  to  Aew,  that  if  Dudley  had  taken  possession  upoa 

the  first  avoidance^  the  king's  presentee,  GaimbU^  might  lufe 

recovered  in  ejectment,  not  touching  the  question^  wbeAer, 

after  the  king  has  had  his  tum>  the  grant  g(  the  advowson  k 

^^*^-  Cur.  adv.  vuU. 

On  this  day  Gibjis  C.  J.  delivered  the  judgment  of  the 
Court. 

This  is  a  quare  impedU  brought  by  the  plaintiff  against  the 
[  744  ]  Bishop  of  London  and  George  Paumm  Clerk,  for  distorbmg 
them  in  their  right  of  presentation  to  the  church  of  Bradwdt 
juxta  Mare  in  JSm^x,  and  the  question  before  us  arises  upon  a 
demurrer  to  the  pleas  of  the  defendant  Paiw$(ni.  The  case 
has  been  twice  very  ably  argued^  and  it  will  be  sufficient  for 
me  to  state  generally  the  substance  of  the  pleadings,  as*  they 
give  rise  to  the  point  upon  which  our  judgment  will  turn. 
The  plaintifi  claitri  the  presentation  in  question^  as  executes 
of  Thomas  Hammerslejfy  who  died  after  the  present  vacancy 
had  taken  place,  lliey  deduce  the  legal  title  ta  the  advowson 
ftom  one  Robert  Greenway^  who  in  1771  presented  George 
Pawson  deoeased  to  the  church.  They  state,  that  upon  a  va- 
cancy by  the  cession  of  Pawmm,  he  the  said  Pawson  presented 
Henry  Herring,  by  usurpation  upon  the  said  Robert  Greemoay^ 
and  that  Upon  another  vacancy  by  the  death  of  Herrmgj  Pauh 
ion  presented  himself  by  a  like  usurpation,  and  that  whilst  the 
said  Pawson  was  incumbent,  the  advowson  descended  fimn 
Robert  Greenway  to  his  brother  JoAn  Greenway^  and  afterwards 
from  John  to  his  sister  Martha  Greenway;  that  in  1784  Martha 
Greenway  conveyed  it  to  Albany  Wallis  and  his  heirs ;  in  1793 
fVaUis  conveyed  it  to  Sir  H.  B.  Dudley  and  his  heirsy  and  in 
1794  Sir  If.  B.  Dudley  conveyed  it  to  SJlcumer,  Hammerskyf 
and  Cameron,  and  their  heirs ;  that  in  the  same  year  Camenm 
died ;  that  in  1797  the  church  became  vacant  by  the  death  of 
Pawson  the  then  incumbent^  whereupon  the  crown,  claimfa^ 
title  to  it  for  that  turn  oiily  by  reason  of  amony;  presented 

John 
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Mm  OamlJki  diat  Similar  afterwards  died^  whereupon  Hbtn*       1814. 
minley  became  sole  seised  of  the  advowsou  in  fee ;  that  in  ^ 
Hammeriley's  lifi^ime  the  church  again  became  vacant  by  the         ^ 
death  of  the  said  Jolm  Gamble  $  that  during  this  vacancy  J9am-   The  Bishop 
mersley  died,  leaving  the  plaintifis  executors  of  his  will,  to  of  Londov« 
whom  the  right  of  presenting  for  the  present  turn  belongs, 
and  that  the  defendants  disturti  them  in  it.    The  defendant 
Pmofoa  impeaches  the  conveyance  from  Martha  Greewway  to      [  745  ] 
WaUisy  as  simoniacal,  and  therefore  void ;  he  alleges  that  the 
said  Sobert,  John,  and  Martha  Greenway  were  respectively 
seised  of  the  said  advowson  as  trustees  only  for  the  said  George 
Pau)son  deceased ;  that  in  1781  the  said  George  Pawson  de- 
ceased, being  seised  of  the  equitable  estate  of  the  advowson 
in  fee,  and  being  also  incumbent  of  the  church,  entered  into  a 
contract  with  Sir  H.  B.  Dudley  for  the  sale  of  the  advowson 
to  him  in  fee,  which  contract  was  in  some  of  its  stipulations 
aimoniacal,  and  therefore  illegal  and  void ;  that  in  pursuance 
of  the  said  simoniacal  contract,  the  siuid  conveyance  from 
Martha  Greemoay  to  WqiUig  in  1784  was  made  by  the  du*ection 
•of  the  said  George  Pawion,  in  trust  for  the  said  Sir  H.  B.  Dudr 
ley,  and  was  for  the  same  reason  illegal  and  wholly  void,  llie 
phuntiflb  d^iy  that  this  contract  was  simoniacal,  and  they 
insist  further,  that  even  if  it  was  so,  the  objection  goes  only 
to  the  next  presentation ;  that  the  forfeit  has  been  paid  by  the 
presentation  of  Gamble  by  the  crown  on  the  first  avoidance 
which  fell,  and  that  the  conveyance  stands  good  for  the  resi- 
lience,   I  shall  take  this  last  question  first,  assuming  that  the 
contract  was  simoniacal,  and  the  conveyance  to  fVallis  made       ^ 
in  furtherance  of  it;  because^  if  this  be  determined  in  favour 
of  the  plaintiffi,  it  will  be  unnecessary  to  consider  the  other. 
Upon  this  part  of  the  case  it  should  be  observed,  that  we 
are  not  called  upon  to  decide  whether  the  contract  itself 
could  be  in  any  degree  inforced,  which  would  be  a  very  diffe- 
rent question,  but  whether  a  conveyance  made  in  execution 
of  it,  can  be  supported  to  any,  and  what  extent.   The  statutes 
against  simony  iy)ply  only  to  the  presentation  corruptly  pro- 
cured, or  intended  to  be  procured ;  and  the  offence  of  simony 
at  the  common  law,  (admitting  it  to  have  been  an  offence)  can 
be  carried  noforther.    The  presentation,  thus  corruptly  pro- 
cured or  trafficked  for,  is  forfeited  to  the  crown,  and  certain 
penalties  and  disabilities  are  inflicted  on  the  offenders;  the     r  jj^^  y 
statutes  contain  no  express  provision  for  avoiding  simoniacal 

convey- 
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1814.       conveyances ;  but  there  can  be  nodonbt,  ihat  tbe  conveyance^ 

—      even  of  an  advowson  in  fee;  which  in  itself  is  legal,  if  it  be 
Greenwood 

ff^  made  for  the  purpose  of  carrying  a  simoniacal  contract  into 

The  Bishop  execution,  b  void,  as  to  so  miich  as  goes  to  effect  that  pur-^ 
of  London,  p^g^.  ^^jj^  |f  ^^ie  sound  pa/t  cannot  be  separated  firom  the 
corrupt,  is  void  altogether.  It  is  not,  as  in  the  case  of  usury 
and  some  others,  avoided  by  the  positive  and  inflexible  enact-^ 
ment  of  the  statute,  but  left  to  the  operation  of  the  common 
law,  which  will  reject  the  illegal  part,  and  leave  the  rest 
untouched,  if  they  can  fidrTy  be  separated.  The  questiea 
therefore  is,  whether  such  separation  can  be  made  in  the 
present  case.  The  conveyance  to  WalUs,  upon  which  this 
question  arises,  purports  to  carry  the  whole  advowson^  incio- 
ding  the  next  presentation.  The  contract,  in  furtherance  of 
which  this  conveyance  was  made,  is  assumed  to  be  simoni^ 
acal;  but  this  charge  of  simony  can  be  applied  to  the  neitt 
presentation  only.  A  vacancy  has  taken  place,  and  the  crown 
has  thereupon  presented  imder  the  statute,  because  the  con- 
veyance to  fVallis  was,  on  the  same  assumption,  considered  to 
be  so  far  void ;  but  here  the  simoniacal  pait  of  the  transaction 
ended.  Up  to  this  point  the  conveyance  made  in  fiutberance 
of  the  simoniacal  stipulations  has  been  treated  as  ineffectiial,bat 
the  remaining  interest  ^icb  passes  by  it  stands-  ctear  of  this 
objection,  and  may>  as  we  thhik,  be  fidriy  separated  from  the 
objectionable  part.  It  is  true  that  by  the  contract  one  entire 
consideration  i?  te  be  paid  for  the  whole  advowson^  and  we 
cannot  say  how  much  should  be  referred  to  the  Icfgal,  and  how 
much  the  illegal  part  of  the  transaction ;  but  we  are  sure  that 
our  decision  supports  so  much  only  of  the  conveyance  as 
applies  to  the  legal  part.  The  rest  has  been  dealt  with  is 
illegal ;  the  crown  has  taken  the  forfeiture^  No  decided  case 
r  747 1  "^^^  been  cited  which  bears  directly  upon  the  point  in  ques- 
tion, but  certain  expressions  of  Lord  Chief  Justice  De  Oreg 
in  the  case  of  Barrett  v.  GbM,  as  it  is  reported  hi  the  later 
editions  of  Bac.  Abr.  Ht.  Simony^  J.,  have  been  selected  and 
relied  upon  as  shewing  that  where  simony  enters  into  any 
part  of  the  contract,  the  whole  conveyance  made  in  pursuance 
of  it  is  void.  There  certainly  are  passages  in  that  repcNrt 
which  taken  by  themselves  seem  to  countenance  this  ofmiion; 
but  it  is  to  be  observed,  that  the  question  then  before  the 
Court  was  confined  to  the  next  presentation  only ;  that  no  such 
doctrine  is  to  be  found  in  the  report  of  the  same  case  by 

Mr. 
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Mr.  Justice  Blackstone,  who  joined  in  the  judgment ;  and       1814. 
therefore  it  is  very  probable  that  the  expressions  relied  upon  ^^^^^^^ 
'  ^are  inaccurately  reported,  or  may  perhaps  have  been  used         ^^ 
with  reference  only  to  the  next  presentation,  upon  which  The  Bishop 
alone  the  Court  had  to  decide.    Be  this  as  it  may,  we  cer-  of  London. 
tainly  cannot  be  guided  by  so  loose  an  authority,  when  the 
reasoning  of  the  case  leads  us  to  a  different  conclusion.    Our 
opinion  being  in  &vour  of  the  plaintiffs  upon  this  point,  the 
question  whether  the  contract  was  or  was  not  simoniacal,  , 
becomes  immaterial  on  the  present  record,  and  therefore 
judgment  must  be 

For  the  Plaintiffs. 


Rawlb,  Demandant;  Ptkb,  Tenant;  Miller  and  iVbv.SL 

Wife,  Vouchees. 


T 


HE  Court,  on  the  motion  of  Copley  Serjt.,  in  THruty  term     The  writ  of 
last,  permitted  this  recovery  to  pass  as  of  this  term,  tmiem  for  mre- 
afker  the  dedimu$  potestatem,  which  was  directed  to  three  com-  ^][*^  direct- 
niissioners,  or  any  two  of  them,  the  demandant  *  being  one  of  ed  to  ami 
the  three,  should  have  been  amended,  by  inserting  a  new  ^rnemaa^- 
commissioner  in  place  of  the  demandant,  and  after  the  writ  *°^ 
should    have    been  re-sealed,  and  a  new  acknowledgment  coveiymay 
taken,  Copley  retaining  the  papers  till  these  terms  should  be  ^  S^^*** 
complied  with.  8abttitotiii|;  a 

Copley  now  moved  that  this  recovery  might  pass,  although  !!iti!IerfaTtlie 
the  demandant  was  one  of  the  two  commissioners  who  had  i>emandaiity 

and  retaking 

taken  the  acknowledgment  land  returned  the  writ,  upon  which  the  aeknow- 
account  the  officer  had  objected  to  the  passing  of  the  re-  >«^«"«"^ 
eoveiy.    Copley  urged  that  no  rule  of  Court  forbade  this  prac-    C  *  748  ] 
tice. 

The  Court  held  that  there  was  no  need  of  any  rule  of  Court 
to  restrain  so  absurd  a  practice,  and  they  refused  the  appli- 
cation, (a) 


(aj  See  Shaw,  Demandant;    fFare,  Tenant;   Clulaw,  Vouchee, 
mnte,  iv.  5f 0. 
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j^ffv,  10.  Ex  parte  Bullock. 

^*d£d  2^  7^-EN5  Seijt.  moved  that  a  recovery  might  be  amended  by 
insertmgtitiije  inserting  the  undivided  moiety  of  the  tytbes  c^  wool  and 
u>r^  r**  ^^  y^y  '^^y  growing,  renewing,  and  forth  comings 
township,  within  the  township  of  Yolgreaioei  in  the  ciounty  of  Derby.  Il 
by  the  general  ^^  swom  that  the  tenant  in  tail  was^  at  the  time  of  his  suflfer- 
^rtT^th^"*"  ing  the  recovery,  seised  of  and  in,  amongst  other  messuages, 
tithet."  lands^  tenements,   tithes,  and  hereditaments,  the  tithes  in 

SST     ftii^*  question  j  that  they  were  parcel  of  the  estates  thentofore  of 
TODchee'sown  Edward  Swonn  the  devisor,  and  that  it  was  intended  they  should 
th«  township^  pass.    The  deed  to  lead  the  uses,  after  enumerating  certain 
^^ftg^p        messuages  and  lands,  situate  in  HurdloWy  ChelverUm  *  and  Yolr 
gMtadT       greaves,  had  the  words  'f  and  all  and  all  manner  of  other 
[  *749  ]    tithes  yearly  arising,  &c.  out  of  the  said  premises,  and  the 
tithe  of  hay  yearly  arising,  &c.  out  of  certain  other  lands,  and 
all  other  the  messuages,  cottages,  tithes,  &c.  situate  in  Uie 
townships  of  Hurdlow,  Cheherton,  and  Yolgreaves,  and  in  the 
parishes  of  Hartk^ton  and  some  others,  in  the  county  of  Derby , 
and  each  and  every  of  them,  which  were  thentofore  the  inhe- 
ritance of  Edward  Swann  the  testator/' 

The  Court  felt  considerable  hesitation  in  granting  this 
amendment,  considering  that  the  right  to  tithes  of  a  specific 
kind  throughout  the  township  was  a  property  so  extremely 
different  in  its  nature  from  the  right  to  all  the  tithes  of  what 
kind  soever  of  the  lands  of  the  grantor,  and  the  possession  of 
which  had  in  substance  merely  the  effect  of  making  those 
estates  tithe-free,  that  it  was  scarcely  credible  how  such  a 
property,  if  intended  to  pass  by  the  deed  of  uses,  should  be  no 
otherwise  designated  therein  than  under  the  general  %vords 
of  all  other  the  tithes  arising  within  the  several  townships 
and  parishes  named.  It  was  greatly  to  be  wished  that  the 
parties  who  conducted  recoveries  would  pay  more  attention  to 
them. 

Ftat. 
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Lb  Fbvrb  v.  Llotd,  Administrator  of  Lloyd  ^^  j^ 

deceased. 

THE  Pluntiff  declared  upon  a  bill  of  exchange,  drawn  by     If  «  broker, 
the  d  eceased  upon  John  Kenmonj  in  ftvour  of  the  plidn-  ^pioyed  to 
fiff,  at  two  months  after  date,  which  had  been  dishonoured  •by  ••}}K2^» - 

ieUs  thfiw  for 

the  drawee.    The  cause  was  tried  at  the  London  sittings  after  abiil  at  two 
Tnniiy  term   1814,  before  Gibbs  C.  J.  when  the  case  was,  J^^JJ^JlfS 
that  the  plaintiff,  who  resided  at  Southamplon,  had  applied  to  the  boyer  for 
Maitland  and  Coles^  in  Londony  to  sell  some  cotton  for  him ;  be^suHwaw 


who  said  they  could  obtain  20d.  per  lb.  for  it,  if  it  corres-  «We  on  tfce 

Mil  to  his 

ponded  with  the  sample.    The  plaintiff  wrote,  that  his  friends  piineipaL 
accepted  of  the  offer,  and  Maitland  and  Co.  replied,  that  the    r  •jso  ] 
party  would  take  the  cotton  at  20d.  per  lb.,  to  be  paid  for  in  a 
bin  of  two  months  from  the  time  of  their  arrival  at  JSrandon's 
warehouse,  London,  subject,  of  course,  to  commission  and 
brokerage;  but  on  objection  made,  afterwards  consented  to 
forego  their  commission.    The  plaintiff  accepted  these  terms. 
Maitland  and  Co.  had  employed  the  deceased  as  a  broker  to 
sell  the  cotton.    He,  having,  on  the  arrival  of  the  goods  in 
L/mdon,  ascertained  the  amount  of  the  price,  drew  the  bill  in 
question  on  the  purchaser  for  the  sum,  and  delivered  it  to 
JlfaUIaTid  and  Co.,  who  remitted  it  to  the  plaintiff.    The  de- 
fence was,  that  the  defendant  having  drawn  the  bill,  only  as 
agent  for  the  plaintiff,  and  without  any  consideration  for  so 
doing,  but  merely  for  the  purpose  of  facilitating  business,  the 
plmntiff  not  being  himself  then  in  London,  the  defendant  was 
not  liable  on  the  bill  to  the  plaintiff,  his  own  principal;  and 
that  the  meaning  of  paying  for  goods  by  a  bill  at  two  months 
was,  that  the  seller  should  draw  a  bill  on  the  buyer ;  and  the 
broker  here  drew  as  the  servant  of  the  seller.    Gibbs  C.  J. 
thought  it  was  imprudent  in  Lloyd  to  put  his  name  on  the 
bill,  but  that  he  hsvying  so  done,  all  the  legal  consequences  of 
the  act  attached  on  him,  as  much  as  on  any  other  party  whose 
name  was  thereon,  and  the  jury  found  a  verdict  for  the  plaintiff. 
Shepherd,  Solicitor-General,  in  this  term  moved  upon  the 
ground  taken  at  the  trial,  to  set  aside  the  verdict  and  enter  a 
nonsuit. 

Ptr 
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1814.  Per  Curiam.    The  broker  by  giving  this  bill  put  an  end 

T    p  '         to  all  doubt  as  to  the  buyer's  responsibility.    The  vendors, 

^  upon  receiving  it,  in  consequence  of  their  good  opinion  of  Lloyds 

Lloyd.      dismiss  from  their  minds  all  care  about  the  solvency  of  the 

purchaser. 

Rule  refused. 


iVtftf  10. 


Symonds  v.  Andrews. 


Affidavit  to  fllHE  Defendant  had  been  held  to  bail  upon  an  affidavit 
for  68/.  and  ^  made  by  the  Plaintiff,  that  the  defendant  wasnow  justly 
npwardtt,  and  ^^^  |.,^iy  indebted  to  the  deponent  in  the  sum  of  GSL  and  up- 

no  tender  of  ^  ^  ■  '■ 

the  said  sum,   wards^  for  money  paid,  laid  out,  and  expended^  and  wages  due 
^lltejSi^df-  ^  ^^^  deponent  for  bis  services  as  master  and  commander  on 


is        board  of  the  ship  Little  fViUiafny  whereof  the  defendant  was 

plaintiff  for     then  an  owner,  and  that  no  tender  had  been  made  of  the  said 

"®"*y  P****.     sum  of  681.,  or  any  part  thereof,  in  bank  notes. 

he  plaintiff  or      LeTi^Seijt.  moved  to  discharge  the  defendant  upon  entering 

duif  s^sef  °'  ^  common  appearance,  upon  the  ground  that  this  affidavit 

and  wages       was  insufficient,  first,  in  that  it  did  not  state  that  the  money 

inginaship'    was  had  and  received  by  the  defendant,  or  to  the  use  of  the 

d^f'nd^?^     plaintiff;  nor,  secondly,  that  the  wages  due  to  the  plaintiff 

part-owner,     were  due  fi*om  the  defendant.    Thirdly,  that  he  swore  to  661. 

dne  from  the    ^^^  Upwards,  but  Stated  that  no  tender  of  any  part  of  the  sud 

defendant.       sum  had  been  made ;  it  did  not  appear  with  certainty  what  the 

said  sum  was.  He  cited  Mackenzie  v.  Mackenziej  1  Term  Bep. 

717-  Perks  V.  Severn,  7  East,  194.    Caihrow  v.  Hagger,8East, 

106.    Ford  v.  Laver,  3  East,  1 10. 

The  Court  held,  that  it  sufficiently  appeared  from  the  state- 
ment, that  the  defendant  was  an  owner  of  the  ship,  that  the 
£  752  ]  wages  were  recoverable  from  him,  and  that  if  68^  remained 
due,  of  which  no  part  had  been  tendered,  the  defendant  might 
be  arrested  for  that,  even  if  there  had  been  a  tender  for  the 
residue.    Such  great  strictness  was  not  required. 

They  refused  the  application. 
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Waouy  v.  Bayjliss.  Nw.  10. 

RESPASS :    the  Defendant  justified  under  a  right  of  To  explain  aa 
way,  and  issue  being  joined  on  a  rebutter^  the  question  «warS"of  a 
tried  before  Chambre  J.  at  the  Warwick  summer  assizes  18M,  \^^  ""<*«'  "* 

^  inclosnre  act, 

was  upon  the  construction  9f  a  passage  in  the  award  of  the  cTidence  of 

commissioners  under  an  inclosure  act,  which,  in  setting  out  a  ^I^^^^S'of 

private  road,  directed  that  the  old  road,  after  describing  it  the  occapiers 

from  the  terrniams  a  qm  to  a  certain  point  of  its  course,  ^^  and  ^^y  y^  ^^ 

from  thence  leading  Souikwards  on  the  £0^^  side  of  fV.  AfiU-  ceived. 

ward's,  H.  Morris's,  and   Wm,  Foster^s  allotment,  should  be 

and  remain  of  the  same  breadth  as  it  then  was,  and  should  be 

used  as  a  private  road  by  the  owners  and  occupiers  of  the 

lands  abutting  upon  and  adjoining  to  the  said  road,  and  kept 

in  repair  by  the  owners  of  the  said  allotments  adjoining  ;^ft^ 

thereto,  and  of  the  old  inclosures  abutting  upon  the  same,  ^« 

who  should  use  the  same,  and  by  no  other  persons  whatever." 

The  Plaintiff  was  now  owner  of  the  one  allotment  mentioned 

above  to  be  awarded  to  MiUward,  Morris,  and  Foster.    The 

defendant  bad  at  the  Souih-^vest  comer  of  that  allotment,  land 

accessible  by  another  road,  from  which  land  he  passed  along 

the  South  side  of  the  plaintiff's  allotment  to  the  South-east 

comer  thei'eof^  and  so  along  the  road  described  in  the  award. 

The  plaintiff  contended  that  the  award  not  describing  the  road 

as  turning  at  the  South-east  comer  of  his  close,  and  there 

taking  a  fVesteni  direction  towards  the  defendant's  tenement,     [  753  ] 

and  the  act  in  express  terms  doing  away  all  roads  which 

should  not  be  set  out  by  the  commissioners,  the  defendant  had 

no  road  to  or  from  that  point  over  the  plaintiff's  close  to  the 

defendant's  land:  for  the  defendant  it  was  proved  that  the 

occupiers  of  his  tenement  had  enjoyed  the  road  near  50  years 

since  making  the  award,  and  that  one  of  the  commissioners 

who  was  party  to  the  award,  had,  soon  afler  the  award  made, 

occupied  the  plaintiff's  close,  and  had  left  the  space  of  land 

on  the   Southern  side  thereof   along  which   the  defendant 

passed,  unploughed,  for  the  purpose  of  being  used  as  a  road. 

This  evidence  was  objectcrl  to,  but  received.    The  jury  found 

a  verdict  for  the  defendant. 

Vol.  V.  3D  Vaughan 
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1814.  Vaughan  Sent,  in  this  term  moved  for  anew  trial,  upon  the 

ZZ  ground  that  parol  evidence  of  the  acts  of  the  •ccmimissioner 

^^  could  not  be  received  to  contradict  his  award. 

Bayliss.  Per  curiam.  It  is  not  received  because  he  was  a  com- 
missioner, but  it  is  the  declaration  of  an  occupier  of  the  land, 
accompanied  with  an  act  adverse  to  his  own  interest.  And 
the  language  of  the  award  being  ^unbiguottSy  itwae  teflipetent 
t6  go  into  evidence  of  the  en}0jikieBt4iad,  in  otder  to  «te  what 
was  the  meaning  of  those  who  worded  it.  AeeofdlUg  to  the 
construction  contended  for  by  the  defendant,  die  road  would 
have  led  to  the  lands  of  one  person  only,  instead  of  Ibe  lands 
of  many.  If  the  road  wa8  improperly  set  out  at  firsts  ihefifc 
were  persons  enough  interested  in  cfdnles^ig  1^  wlio  woidd 
not  irave  acquiesced  so  long. 

Rule  refased 


the  defen-  flT^BlS  was  an  action  f6r  non-residence  on  the  Defen^t^t 
dant  in  a  pe-     i    benefice  in  Suffolk.    Slosset  Sent,  moved  to  change  the 

nal  action  on  a/  «»  o 

a  statute  pas-  vcDUe  from  Londouy  where  it  was  laid,  to  SuffbUe^  Vofleg 
21  J^i?c.4  Seijt.  shewed  cause  in  the  iitist  instance.  This  was  a  motioii 
may  change  prinuB  impressioms.  Tlie  Cotirt  never  yet  had,  nor  now  wodd 
the  county  change  the  venue  in  a  penal  action.  'He  admitted,  however, 
where  the  of-   ^^x,  it  was  clear  the  adtion  for  non-residence  was  not  a  local 

feace  it  com- 
mitted, action. 

pemOi^t^ns  Blosset  in  support  of  his  nrie.  There  is  no  reason  why  Ac 
on  statutes  Court  should  not  change  tbe  "venue  in  an  action  fi>r  noD- 
Ihe'^si  Jae\.  residence  as  well  as  in  any  other.  The  action  is  not  load, 
r.  4.  must  lay  TSfo  penal  actlpus  given  by  any  i^tatntes  passed  ^ce  the 
the  county  Statute  21  Jac.  1.  c.  4.  are  within  the  operation  of  the  enact- 
where  the  of.   ^j^^^  jj^  ^  2.  of  that  act,  that  *«  in  all  penal  actions  the  offence 

xeiice  IS  com-  '  *^ 

mined,qiuere.  shall  be  laid  in  the  county  where  it  is  committed;"  and  by 
argu^^doUiat  ^^^^  words  of  cvery  statute  which  gives  an  action  in  tbe  coaits 
it  is  notne-     at  TVesttninster  the  action  is  taken  out  of  the  operation  of  the 

cessarv 

first  section,  which  directs  that  '^  all  offences  against  any 
penal  statute  shall  be  sued  and  tried  before  the  justices  of 
assize,  justices  of  nisi  priusy  justices  of  oyer  and  tcrmtfier, 
and  justices  of  gaol  delivery,  or  before  the  justices  of  peace 

of 
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of  every  county,  city,  borotlgh,  or  town  corporate,  and 
liberty,  having  power  to  enqufre  of,  hearj  and  determine  the 
«une  within  England  or  WaleSy  wherein  such  offence  shall  be 
committed,  and  not  elsewhere,  save  only  in  those  counties  or 
places  usual  for  those  counties  or  any  of  them.''  This  last 
point  Is  clearly  laid  down  by  Lord  Kenyan  G.  J.  in  an  elabo^ 
tate  judgment  in  the  case  of  SMpman  v.  Henbett,  4  Term 
Asp.  109.  It  is,  therefore,  remarkable  that  in  a  recent  casCj 
BuHerJiM  v.  WmdS^y  4  East,  385,  the  counsel  on  both  sides 
should  have  agreed  that  the  venue  in  a  penal  action  upon  the 
statute  3  6.  3.  c.  26.  s.  4.  for  a  fraud  in  the  sale  of  coals,  must 
be  laid  in  the  county  where  the  act  is  committed;  and  that 
the  Court,  in  giving  judgment,  considering  that  as  a  re^qpiisite, 
took  pains  to  shew  that  it  had  been  complied  with;  and 
Le  Blanc  J.  gave  the  defendants  judgment,  on  the  fourth 
count,  upon  the  failure  of  that  ingredient.  Buller  J.  N.  P.  195, 
speaking  of  this  act,  says,  ^'  In  the  construction  of  this  act  it 
has  been  holden  that  it  d^es  not  extend  to  any  offence  created 
since  that  statute,  but  that  where  a  subsequent  statute  gives  an 
action  of  debt  or  other  remedy  for  the  recovery  of  a  penalty  in 
Wy  court  of  record  generally,  it  so  far  impliedly  repeals 
21  Jac.  1.  However,  the  offence  mu$t  be  laid  within  the 
proper  county."  T'bis  passage  is  Intended  with  ^  reference  to 
fkx  V.  Gall,  I  Lord  Ray.  370,  and  mck$'%  case,  I  Sqlh,  372> 
^ted  in  the  margin  of  Bull  N.  P.  both  of  which  cases  are 
lifibte  to  both  these  constructions :  both  rule  that  statutes  sub- 
sequent to  21  Jac.  1.  c.  4.  giving  actions  in  any  GQl^t  of 
record,  or  in  aay  of  ibe  courts  at  Wie^tminster,  repeal  ihs^  act 
80  lar  that  the  fiction  need  no  longer  be  brought  in  the  courts 
which  sit  in  the  county  where  the  act  is  committed;  but 
that  under  acts  preceding  th^t  statute,  no  action  could  be 
brought  in  the  courts  at  Westminster,  unless  the  offence  were 
committed  in  the  county  of  Middlesex  where  those  courts  sit. 
But  in  Hicks's  case.  Holt  C  J.  declared  it  to  be  his  private 
opinion,  that  where  any  subsequent  act  gives  any  popular 
iiction,  it  mu3t  be  laid  in  the  proper  county,  within  the  equity 
of  fil  /oc.  }.  The  language  of  the  case  in  Rex  v.  GaU  is,  as 
to  fbin  ppint,  extremely  obscure.  French  v.  Coxon,  2  Str.  106  )• 
the  Court,  i)efenring  to  Hicks* s  case,  held  that  the  act  31  Jac.  1, 
did  not  extend  to  subsequent  statutes.  French  v.  Coxon  is  more 
fiiUy  jr^ported  in  an  exc^ent  note  subjoined  tp  Sehi>yn'$  N^iP^  [  fM  } 
2d  cd.  vol.  i.  664.    It  \yould  be  very  desirable  for  -ttie  dcfert^* 
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dant^  for  whom  be  prayeid  the  rule^  if  the  law  were  oAenrises 
because  the  venue  in  London  would  in  that  case  be  a  good 
ground  for  a  nonsuit :  but  he  was'satisfied  there  was  no  foun* 
dation  for  that  doctrine. 

The  Court,  after  making  several  fruitless -attMipCs  to^nda 
satisfactory  explanation  for  the  passage  in  Bull  N.  P.  as  a 
matter  of  curiosity^  declared  that  it  was  ^mnecessary  for  dien 
to  discuss  the  question  whether  the  action  were  locd,  and 
within  the  statute  21  Jac.  1.  c.  4.  s.  2.  If  it  was,  the  defef^- 
dant  asked  for  that  which  was  beneficial  to  the  plaiiitiff,  and 
abandoned  his  defence  to  the  action ;  if  it  was  not  within  tbe 
statute,  there  was  no  reason  why  tbe  rule  should  not  be 
granted. 

Rule  absolute. 


Nov.  11. 


Bliss  v.  Atkins. 


An  affidavit 
to  hold  to  bail 
for  work  and 
laboar  done 
by  the  Plain- 
tiff for  the 
Defendant,  as 
his  senranty  is 
sufficient. 


^EST  Serjt.  moved  that  the  bail-bond  given  in  this  case 
might  be  delivered  up  to  be  cancelled,  upon  cnteriq; 
a  common  appearance,  upon  the  ground  that  the  affidavit  to 
hold  to  bail  was  insufficient,  stating  only  that  the  Defendant 
was  indebted  to  the  Plaiiitiflf  for  work  and  labour  done  by  die 
plwitiff,  the  deponent,  for  the  defendant,  as  the  servant  of 
the  defendant ;  not  stating  that  it  was  done  at  his  request,  or 
on  his  retainer. 

The  Court  held  the  affidavit  was  sufficient,  and 

Refiised  the  Ruk. 


tm 


N0V.  U. 


Wynnb  v.  Moorb,  Clerk, 


fTpHIS  was  an  action  for  non-residence  upon  the  Defen- 
JL     daut's  prebend  of  Canterbury,  vicarage  of  Rutham,  and 
rectory  of  Peckham.     Copley  Serjt,  had  obtained  for  the  de- 
fendant a  rule  nisi  that  the  action  might  be  discontinued  upon 


A  licence  of 
non-residence 
on  a  benefice 
within  aa 
archbishop's 
peculiar,  lo- 
cally situate 
in  another 

dioceM,  needs  not  to  be  registered  in  the  registry  of  the  diocese,  bat  ooght  to  be  regbtered  n 
the  registry  of  the  archbishop. 

payment 
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payment  of  the  costs  of  the  aotion  up  to  the  titaae  of  the  appli- 
:atioD,  and  of  the  application;  against  which 

Shepherdy  Solicitor-General^,  now  shewed  cause,  insisting 
^t  the  licence  and  certiiicate  of  non-reisidence  on  the 
bwo  last-mentioned  benefices  were  not  of  vifidity  to  entitle 
die  defendant  to  this  rule,,  because  those  benefices  were 
locally  ntuate  within  the  diocese  of  Rochester,  wad  the  licences 
had  not  been  registered  in  the  registry  of  that  diocese,  which 
be  contended  was  rendered  necessary  by  the  statute  43  6f.  3. 
&  84.  e.  22,  the  words  of  which  required  copies^^  to  be  filed  in 
ihe  registry  of  the  diocese  within  which  such  benefice,  in 
feapeiet  VKbneof  any  such  licence  shall  be  granted,  shall  be 
locally  situate,''  notwithstanding  that  both  Rutham  and  Peck- 
ham  were  within  a  peculiar  of  the  archbishop,  itself  locally 
rituate  within  the  diocese  of  Rochester. 

Copley,  iaoupport  of  his  rule,  referred  to  s.  39,  of  the  same 
act,  which  provides  that  ^^  the  peculiars  belonging  to  any 
archbi^oprick  or  biKhoprick,  though  locally  situate  iki  another 
diocese,  shall  continue  subject  to  the  archbishop  or  bishop  ta 
whom  they  belong,  as  well  for  the  purposes  of  that  act,  as  for 
all  other  purposes  of  ecclesiastical  jurisctiction  whatsoever ;" 
therefore  these  licences,,  being  properly  regbtered  in  the 
avchbisbop'S  registry,  needed  not  to  be  roistered  in  that  of 
Bodiesier. 

The  Gmrt  agreed  hereto,  and  made  the 

Rule  absolute. 


1814. 
Wynnb 

V, 

BfooBv, 
Clerk. 
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StrrroN  v.  Morgan. 


Nop.  14. 


f^SELEE  moved  for  interest  upon  the  amount  of  a  Judg- 
ment affirmed  in  error.  A  banking  account  had  been 
submitted  to  arbitration,  and  the  arbitrators  had  stated  a 
balance,  which  upon  examination  proved  erroneous ;  and  the 
Defendant  in  a  letter  admitted  the  error,  allowed  the  true 
balance,  and  promised  to  pay  by  bill  at  two  months.  After 
the  expiration  of  the  two  months,  no  bill  having  been  given, 

the 


Interett  al- 
lowed OB  afi 
firmuioeof 
JodgmeBtMii 
letter  prooiii- 
ingpraMnt 
or  an  admit- 
ted balance 
tyabiUat 
twomoBtha. 
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the  action  was  brought  for  tlie  recovery  of  that  balaaoe^  wai 
the  declaration  contained  the  money  oounta,  and  a  count  for 
interest,  llie  jory  had  given  interest  np  Co  the  time  of 
their  verdict.  Graham  B.  objected  that  the  application  was 
for  interest  upon  interest  i  upon  which  QaieUe  answered^  diat 
it  was  so  in  every  case  upon  a  promissory  note  or  bitt  of  et* 
change^  but  that  the  practice  Was,  for  ibe  Officer  of  tins  Cdnrt 
to  sever  that  part  of  the  judgment  which  was  fi>r  intenett^ 
from  the  principal,  by  reference  to  the  instrument  Mbted  od 
the  record  by  which  it  became  due,  and  to  compute  interest 
on  the  principal  onlr* 

Rttle  abfohite. 


(IN  THE  EXCHEQUER  CHAMBER.) 


Nov,  14. 

Interest  al- 
lowed on  af- 
firming a 
judgment  for 
not  discount- 
ing bills  deU- 
vered  for  that 
purpose,  but 
converting 
them  to  the 
defendant's 
use. 

[•759  J 


Watts  v.  Toussaiiit. 

J^ABRYJTT  moved  for  interest  npon  the  atnodnt  of  ft 
Judgment  affirmed  6n  error.  Th6  action  was  for  not 
having  discounted  certain  bills  delivered  to  the  DefendMtto 
be  discounted,  but  converting  them  to  the  defenlAiht^  bwn 
tt^.  Ihtere^  had  been  allowed  in  *  trover  for  bills  of  exchaogei 
Jtkins  V.  fVlieeler,  2  New  Rep.  205. 
The  Court  granted  the  application. 


an 


Nov.  IB. 

BaU.    A 
scJhootmdster 
Is  Well  de- 
scribed ta 
giftiltleittiui* 


V.  Pasman. 


yAUGHAN  Seijt.  opposed  one  of  the  bail,  on  the  grooiKl 
that  he  was  described  as  a  gentleman^  being  a  school- 
master. 

Hbath  J.    School-master  is  not  an  addition  within  the 
statute  of  additions.    The  description  is  sufficient. 
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OoLB  «.  Ancii«€ON  and  Another.  ^^^  I5, 

TROVER  for  a  quantity  of  hemp  and  flax.  The  cause  was  ^.  being  in- 
tried  before  MoMfield  C.  J.,  at  the  sittings  after  Michael-  'Jf^jf^f^''^.'' 
maa  term  1813,  and  a  verdict  was  found  for  the  Plaintiif,  subject  cepuan'order 
to  a  case.  In  1809,  tbe  plaintiff  consigned  wines  to  Smidt  and  gooTforhim 
Co.  at  Riga,  for  sale  on  liis  account,  and  next  year  ordered  atft.,  and  puts 
diem  to  purchase  for  him  the  hemp  and  flax  in  question.  In  the  piaintitTs 
ArH  IKIO,  *  the  plaintiff  sent  bifr  own  ship,  the  BremmPaeket,  ^«»»«»  «^»J.^**^ 

..  ,  ,         .>^..,         «.  ,       ^*»cm,  as  the 

bo  receive  die  goods  so  orderedv    On  her  amval  at  mga,  the  plaintiff's 
captain  received  irom  Smidi  and  Co.  the  goods  in  question,  S|^**of  the**^ 
witb  others,  on  behalf  of  die  plaintiff,  and  as  the  plaintifl^s  shipment  for 
:ywn  goods>  which  Smtdtand  Co.  stated  to  the  captain  that  risk^andonhu 
they  were.  These  goods  not  ftilly  loading  thc'ship^Sriiidi and  Co.  "^"'u}^^ 
procured  otlier  goods  to  be  shipped  on  freight:  the  captain,  invoices.   He 
by  agreement  wiA  the  plmntiflV  ^his  owner,)  was  to  have  SiMtertoSni 
162.  per  cent,  primage  upon  the  ship's  homeward  freight,  to  bills  of  lading 
be  estimated  as  well  upon  the  plaintiff's  own  goods  as  upon  of  biuik  bL 
those  which  were  actually  to  pay  freight,  the  rate  of  whidi  »uring  hun  it 

■  t^%  .        A.»,^  .      i«  .      IS  immatenal. 

last  was  IQL  per  ton,  but  Smidt  and  Co.  requured  the  captam  He  then 
to  estimate  the  freiglit  upon  the  goods  received  for  the  plaintiff  ^[^^^0*°^^ 

at  81.  per  ton  only*    The  captain  objected  to  this  distinction,  transmits  the 

but  Smidt  and  Co.  insisting,  that  Ids  owner  was  entitled  that  ofiad^toao 

the  freiglH  upon  the  goods  belonging  to  the  plaintiff  should  agent  in  this 

not  be  estimated  at  the  same  rate  winch  the  other  goods  were  ^s^tractlons, 

to  pay,  at  length  the  captain  <n>n8ented.    Before  the  ship  left  ^^^n^^^j^t 

Riga,  Smidt  and  Co.  wrote  a  letter,  without  date,  to  the  not  accept  the 

plaintiff,  apprizing  him  of  having  shipped  the  hemp  and  flax  ghonwln.^*"* 

in  question  by  the  Bremen  Packet,  and  stating  that  they  in-  do"e  over  the 

elosed  the  bills  of  lading  and  invoices  of  that  shipment^  for  to  the  pavee 

which  they  debited  the  plaintiff's  account,  and  requested  that,  **^J^^    * 

being  found  right,  the  plaintiff  would  have  them  noted  in  con-  cordingly 

formity  therewith.    In  that  letter  were  inclosed  four  invoices,  ^2t®{|^i|J<^ 

dated  18/30  June,  expressing  the  flax  to  be  shipped  on  board  perw  in  the 

goods  was 
diangad  |»t 

Hn  delivery  on  board  the  plaintiff's  ship,  and  that  the  snbseqnent  indorsement  of  Sie  Irfu  of 

lading  was  inoperative. 
A  warehonseman,  receiving  floods  from  a  consignee,  who  has  had  actual  possession  of  them, 

to  be  kept  for  his  nse,  may  nevertheless  refkse  to  re-deliver  them,  if  they  are  the  property  of 

mother. 

[  *  760  ]  the 
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1814.       the  Bremen  Packet,  for  the  account  and  risk  of  the  plaintiff; 

^  and  Smidt  and  Co.  after  enunieratmg  all  the  charges  on  the 

I,  cargo  and  ship,  therem  charged  to  the  plaintiff  a  commission 

Atkinson,  of  two  and  a  half  per  cent,  on  the  amount  of  the  goods  and 
charges.  In  a  letter  of  15)27  June,  they  promised  to  fiiniisb 
the  plaintiff  with  the  vouchers  of  the  whole  shipment;  and  in 
L  ^^^  J  another^  mentioned  having  before  sent  hun  the  bill  of  lading 
and  invoices  of  those  ^pments^  performed  on  the  plaintiff's 
account  on  board  the  Bremen  Packet,  and  they  ann^ed  the 
duplicate  of  the  vouchers.  After  the  captain  bad  received  the 
goods^  he  was  requested  by  Smidt  and  Co.  to  sign  a  bill  of 
lading  for  them,  deliverable  to  — — .  or  his  order,  for 
which  he  was  to  receive  freight  at  the  rates  therein  spedfied. 
The  captdn  olijected  to  sign  the  bills  of  lading  with  a  bhiBk 
for  the  name  of  the  consignee,  until  Smidt  and  Co.  assured 
him  that  was  of  no  consequence,  as  the  geods  were  to  be 
delivered  to  his  owner,  upon  which  he  signed  it.  The  first 
mentioned  letter  to  the  plaintiff,  which  contained  the  invcMces 
and  bill  of  lading,  was  sent  by  Smidt  and  Co.  to  Lehr,  their 
agent  in  this  country,  in  a  letter  dated  itiga,  4/16  June, 
wherein  they  stated,  respecting  the  Bremen  Packet,  that  tbej 
should  make  out  Ogle's  bills  of  lading  to  order,  that  in  case  of 
his  not  accepting  the  drafts,  Ruckers  might  become  possessois 
of  the  bills  of  lading;  and  after  stating  the  an^ount  of  the 
goods  loaded  for  the  plaintiff,  and  charges,  and  that  there 
would  be  very  little  of  the  proceeds  of  his  wines  remaining  at 
his  disposal,  they  added  that  they  drew  on  him  only  2&00L 
which  bills  they  remitted  to  Messrs.  Ruckers.  They  conceived 
that  sum  to  be  the  balance  due  to  them,  which  the  plaintiff 
disputed.  In  a  letter  of  2/14  July,  Sn^t  and  Co.  instructed 
Lehr  to  take  the  necessary  measure,  that  in  case  Snudt  and 
Co/s  drafts  of  13002.  and  12001.  at  three  months,  drawn  on  the 
4/16  June,  were  not  accepted,  he  should  otherwise  dispose  of 
the  bills  of  lading  he  had  in  hand,  and  let  Messrs.  Ruckers 
receive  tlie  goods  and  dispose  of  them.  Lehr,  in  pursuance  of 
these  instructions,  called  upon  the  plaintiff  before  the  ship 
arrived,  and  delivered  to  him  the  letter  inclosing  the  four 
invoices,  and  stated  that  Smidt  and  Co.  had  drawn  two  InIIs 
[  769 ']  upon  him,  the  one  for  12001.  the  other  for  ISOUi,  which  were 
in  the  hands  of  Messrs.  Ruckers,  and  requested  that  the  plaintiff 
would  accept  them:  the  plaintiff  refused,  and  Lehr  in  conse- 
quence indorsed  the  bill  of  lading  to  Messrs.  Ruckers.    On  the 

ship's 


-     w     k. 
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ship's  arrival  in  EngUmdy  before  any  of  the  goods  had  been        1614. 
delivered  to  the  plaintiff^  Messrs.  Rockers  claimed  the  goods      ~ 
as  indorsees  of  the  bill  of  lading,  but  the  captain  refused  to  ^^ 

deliver  to  them,  and  delivered  the  goods  to  the  plaintiff,  who  Atsinsom. 
deposited  them  with  the  defendants  as  warehouse-keepers  on 
his  account.  He  bad  since  demanded  them  back  from  the  de- 
fendants, and  tendered  them  the  amount  of  their  charges,  but 
they  had  refused  to  deliver  them.  There  was  no  tender  of 
any  freight  for  the  goods.  Smidi  and  Co.  were  alien  enemies 
at  the  time  of  the .  shipment  and  trial.  The  plaintiff  had  ob- 
tained a  licence  from  the  crown  to  import  these  goods,  upon 
which  licence  SnddJt  and  Co.  had,  before  the  ship  left  JBiga^ 
indorsed,  that  the  goods  were  shipped  on  BriAah  account.  If 
the  plaintiff  weie  not  entitled  to  recover  the  value  of  the  goods 
so  deposited  with  the  defendants,  a  nonsmt  was  to  be  entered. 
.  This  case  was  argued  by  Vaughan  Seijt.  for  the  pliuntiff^ 
and  by  Lem  Seijt.  for  the  defendant.  The  former  referred  to 
the  cases  of  De  MetUm  v.  De  MeUoUy  2  Campb.  430.  Pinto  v. 
Sofiiof,  anie,  447.  BohtUngk  v.  IngUs,  3  East,  381.  Fourier 
and  Another  v.  Kymer  and  Maciaggart,  cited  7  T.  B.  442.  and 
briefly  reported  by  Mr.  Abbott  on  merchant  ships,  4  ed.  386. 
and  3  Bast,  396;  and  Coxe  v,  Harden,  4£cu^,211.  The  latter 
distinguished  this  case  from  BoA^Iingi  v.  If^Us,  Coxe  v.  Harden, 
and  Fowkr  v.  Kymer  and  Mactaggart.  And  the  former  was 
stopped  in  his  reply  by  the  Court. 

GiVBS  C.  J.    This  is  an  action  by  .  Ogle  against  Atkinson, 
into  whose  hands  Ogle  had  delivered  goods,  brought  for  the  pur- 
pose of  recovering  from  them  the  value  of  the  goods,  which  they      [  763  ] 
refuse  to  re-deliver,  insisting  that  the  property  of  the  goods  is  in 
Smidt  and  Co.,  from  whom  ^ley  have  had  notice  to  detain  them. 
There  are  two  preliminary  points  made  by  the  plaintiff;,  first, 
.that  the  defendants  cannot  refuse  to  deliver  up  the  goods  to  the 
plaintiff  from  whom  they  received  them;  but,  if  the  property  is 
in  others^  I  think  they  may  set  up  this  defence.  2dly,  It  is  said. 
Ogle  has  a  lien  for  freight :  he  might  have  had  such  a  lien,  but 
,if  he  wrongfully  gets  the  goods  into  his  hands  on  a  claim  of 
property  he  cannot  afterwards  set  up  a  lien  for  freight.    This 
brings  us  to  the  true  question,  which  is,  in  whom  the  property 
,  is  vested.  It  is  true,  that  the  goods  might  have  been  delivered 
aboard  the  ship  on  the  terms  on  which  the  defendant  con- 
tends they  were  delivered:  and  if  they  had  been,  no  doubt  the 
plaintiff  could  not  have  obtained  the  goods,  without  accepting 

the 
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1614.       the  bills;  but  were  they  so  ddiv^^  t  SmUtt  and  Co^  m  ikur 
"TT^  letter  to  Ogle,  never  make  mention  of  any  bills  to  be  ao* 

9.  cepted  by  Og^*    No  doubt,  a  delivery  on  board  this  ship  was 

ATKiireoif  •  an  absolute  delivery  to  Ogb;,  uriess  qoalified*  Does  the  case^ 
Aerefore^  state  any  such  qnaUfieution  ?  The  ease  states  that 
the  captrin  received  them  as  the  plaintiff's  own  goods,  which 
means  his  own  goods  absointefy;  not  with  any  qnalifieatioa^ 
and  Srmdi  and  C6.  represent  them  ta  the  ciqitain  to  be  tfas 
goods  of  Ogk,  and  as  siich  they  are  delivered.  If  SmUU  9ti 
Co.  had  md,  we  deliver  the  goods  to  you,  to  be  the  goods  of 
Ogie  if  he  accepts  certain  biils,  the  defence  would  avail;  bat 
no  such  thing  passes.  I  cannot  annex  to  thl9  delivery  the 
qualification,  tliat  they  are  to  be  the  pfadntiirft  own  goo(b 
If  he  does  certain  iMngs.  The  captain,  then,  receivee  them 
as  OgWs  absolutely,  is  this  ftfeate  idtered?  The  goods  go  on 
board':  bi&s  of  la^ng  afe  tendared  to  the  captain  to  dga  in 
blank :  the  captain  otjgects^  According  to  the  defendan[t'4  ar* 
gument,  the  answer  -should  have  been,  I  leave  the  bilk  in 
[  764  ]  blank,  because  it  is  as  yet  uncertain  "to  whom  tfie  biUa  mvf  bt 
deBveralble,  for  4;hat  the  cargo  is  to  go  to  Bmckerj  lariesa  the 
phtintfff  accepts  certain  bills :  but  the  answer  given  i6>  the 
blank  in  the  biU  is  immaterial,  for  the  goods  ace  at  all  eveais 
to  be  delivered  lo  your  9wner.  If  the  blank  was  immateriily 
it  imported  no  tdteration  in  the  ^terms  of  Ihe  delivery;  if  k  mm 
material,  a  fraud  was  practised  on  the  captain^  which  twmflt 
avail  the  conagnocs.  I  th^^fore  think  <hat  the  propertf  of 
the  goods  entirely  vested  in  the  jrfaintiff,  and  that  A»  mimb- 
qaeat  acts  -of  the  consignors  and  their  agents,  cannot  prevoH 
him  from  recovering  agmnst  the  defendants :  the  jndgineDt 
therefore  mu^he  for  the  plaintiff. 

HsATH  J.  I  am  <^  the  same  opinicm.  A3  to  the  prdimi- 
nary  point  first  taken,  it  is  peculiar  to  the  action  of  qectment, 
that  he  who  is  entrusted  with  the  possession  et  land,  most 
'deliver  it  back  to  his  lessor,  but  that  rule  extends  to  no  other 
action.  As  to  the  merits.  It  is  admitted  that  at  the  time  of  the 
delivery  into  the  ship,  the  property  was  vested  in  the  plaintii^ 
unless  there  was  something  to  divest  it.  It  is  afterwards  sud, 
there  was  a  reservation  of  the  right  of  the  vendor.  This, 
however,  is  never  communicated  to  the  plaintiff,  but  only  to 
the  vendor'^  agent:  that  could  not,  therefore,  affect  the  i^ufct 
of  the  plaintiff,  which  had  before  vested.  It  is  similar  to  the 
mental  reservation  of  the  Jesuits. 

CUAMBBB 


IN  Td*  FHhTY-tlVM  YMk^  6t  GEORGE  III.  764 

CflAMBftB  J.    I  am  of  the  Mnoe  opiMcm.    Here  is  an  ek-       ISU. 
pUcit^  plains  direct  declaration  by  ibe  parties  tbat  the  gwds      "^ 
are  Ogi^n,  and  I  can  see  nothing  to  revoke  or  alter  it*  i^^ 

fiftixAs .  J.  concurred.  It  is  property  adtnitted  by  the  ATxaxaoN. 
ooonsel  Sx  the  defendant^  that  a  delivery  on  hoard  Ogle^M  ship 
was  aa  absolute  delivery^  unless  there  ware  something  to  make  [  765  ] 
it  jodierwise,  and  when  the  captain  is  desired  to  mgn  a  blank 
MU  of  lading,  and  he  objects,  be  is  told  it  wiU  make  no  differ- 
ence, hiasmuoh  as  the  delivery  ito  Ogle  fe  to  be  in  all  events 
absolute* 

Judgment  for  the  Plaintiff. 


i*«^*2jjMM^j>ujmi^j^ 


CooKft  V.  Biar.  Nov.  18. 

T;aESPASS  for  breaking  and  entering  the  Plaiatirs  dwell-  ^^J^i^ 
ing-house,  making  disturbance  therein^  and  continuing  against  the 
tbereili,  making  such  noise,  &o.  a  long  time^  to  wit,  from  gi^Jate,"ui 
thcince  until  the  commencement  of  this  suit,  thereby  disturb-  the  hands  of 
4iv:his  family.   The  Defendant's  second  plea,  as  to  the  break-  stratrU,orof 
ing^nA  entering  the  plaintiff's  dwelling-house,  and  making  a  ^^^^^J^^JJjL 
Boise  and  disturbance  therein  for  a  part  of  the  time  in  the  de^  stratrix  and 
'Olaralicm  mentk>ned,  to  wit,  two  days,  justified  under  a  writ  ^gh^^ta^^^ 
.<iiyfiar%  facioi,  directed  to  the  defendant  as  sheriff  of  Smrey!,  marriage,  the 
agi^BSt  the  !good%  whidi  were  of  TAotnos  Keel,  at  the  time  of  j„ftify  ^^r. 
bis  delrth^  to  the  hands  of  Frotioe^  Cboles,  his  admkiistratrix,  jff^^hn^'^d 
before  her  tntermarrii^  with  the  .plaintiff,  her  now  liusband,  to  search  for 
to  be  admlnbtered,  or  in  the  hands  of  t^  phuntiff  and  Frances  ^\^^^^ 
bis  wife,  ddministrtrtrix,  &c^  in  right  of  the  said  Frances  as  thongh  none 
sftch  iKhninistratriz,  since  their  intermarriage,  to  be  admini-  therein,  be- 
sldred^  in  the  defendant's  bailiwiok.    By  virttue  of  which  writ  ^«>«  ^^  Is 

*  the  most  na- 

tbe  defendant  so  being  sheriff,  and  b^re  the  return,  at  the  tnrai  custody 
time  when,  having  just  and  reasonable  *  ground  to  sus^ct  and  ^^^^|^'  ^e- 

morrte  se- 
riously argued,  the  Coorl  would  not  permit  the  plaintiff  in  an  action  against  the  sheriff  to 

"MBetlda 


Ib  trespass  for  entering  the  plaintiff's  howey  aad  continuing  t^^rd  a  long  time,  the  defendant, 
to  part  of  the  time,  iuntifiea  entering  under  tijleri  faeiaSf  and  staying  a  reasonable  time,  to 
it,  two  days,  to  searab  for  goods.    Tie  (ttalntiff  r^pmd,  *tbat  tn^  davs  was  too  great  and  un- 
reasonable a  time,  and  new^  assigned  that  the  defendant  stayed  much  longer  than  two  days : 


"Held,  1.  That  the  feplicatloh  was  bad  for  duplicity;  S.  That  the  traverse'of  the  reasonabless  of 
two  days  was  immaterial,  and  that  it  ought  to  have  been  a  UHfSfflfc  of  the  reasonableness  of  the 
time  the  sheriff  stayed  there. 

[  *766  ]  believe 
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1814.       believe  that  there  then  were  goods  in  the  -said  dwdling-hoitte 

T  liable  to  be  seized  and  taken  in  e?(ecution  under  that  writ,  did^ 

y^      '    in  due  form  of  law,  by  virtue  of  the  said  writ,  peaceably  enter 

BiRT.  into  the  dweHing-house,  (by  the  outer  door  thereof,  bdng 
then  and  there  open,)  in  order  to  search  for,  and  seizes  and 
take  in  execution,  such  goods  as  were  so  liable  to  be  taken  in 
execution  un^er  the  said  writ,  and  did  then  and  there  search 
for  such  goods  and  chattels;  and  in  so  doing  neeeasarily  and 
unavoidably  made  a  little  disturbance  iu:  the  house,  and  oan- 
tinued  therein  making  such  disturbance  for  the  space  of  time 
in  the  declaration  mentioned,  being  a  reasonable  time  in  that 
behalf,  as  he  lawfully  might.  The  plaintiff  replied  that  two 
days  was  a  too  great  and  unreasonable  time,  and  newly  as* 
signed  that  the  defendant  continued  in  the  house  making  suck 
disturbance  therein  from  the  day  aforesaid  until  the  com^ 
mencement  of  that  suit,  being  a  much  longer  space  of  time 
than  the  two  days  in  the  introductory  part  of  that  plea  men- 
tioned. Wherefore,  inasmuch  as  the  defendant  hath  not  in  lus 
plea  answered  the  breaking  and  entering  the  dwelling^  wai 
making  the  said  disturbance  therein,  and  staying  therein, 
making  such  disturbance,  (in  so  far  as  the  said  staying  theivfai, 
making  such  disturbance,  exceeded  the  said  space  of  two  days 
in  the  introductory  part  of  the  plea  mentioned,)  Ae  plaintiff 
prayed  judgment.  The  defendant  demurred  speciidly  to  the 
replication  and  new  assignment,  and  assigned  for  causes,  that 
the  plea  contained  a  distinct  answer  and  justification  to  the 
single  act  of  trespass  alleged  in  the  declarati<m,  to  which  pka 
the  plaintiff  could  not  by  kiw  put  or  bring  more  than  a^  single 
fact  in  issue,  whereas  the  plaintiff  had,  by  his  r^lieaticm  and 
new  assignment  attempted  to  put  and  bring  several  distinct 
facts  into  issue  on  the  plea,  (that  is  to  say,)  that  the  space  of 

[  677  ]  ^^^^^  ^^y^  ^^  ^^  unreasonable  space  of  time  for  the  continu- 
ance and  searching  in  the  dwelling-house,  and  also  that  the 
defendant  searched  and  continued  in  the  dweUing-houae  for  a 
longer  time  than  two  days^  and  for  a  longer  time  than  the 
time  mentioned  in  the  plaUitiff 's  declaration ;  that  the  matteis 
so  pleaded  by  way  of  reply  and  new  assignment  were  double 
and  multifarious,  and  led  to  several  issues,  and  no  one  certaia 
or  definitive  or  material  issue  was  or  could  be  taken  upon 
them;  and  also  for  that  the  plaintiff  had  thereby  treated  and 
considered  the  space  of  two  days  mentioned  in  the  plea,,  as  a 
certain  definitive  space  of  time,  and  had  supposed  the  d^kn- 

dant 
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4biit  to  have  admitted  by  his  plea  that  he  continued  in  the       1814. 
iioage  for  the  entire  space  of  two  days,  and  no  more,  whereas      TooitE 
the  defimdant  had,  in  his  plea,  averred  and  admitted,  that  be  ,, 

-staid  in  tiie  dwelling-house  for  a  reasonable  time,  and  not  for  Bibt. 
any  certain  or  definitive  time,  and  the  plaintiff  had  attempted 
to  put  in  issue  a  matter  not  alleged  in  the  plea^  and  that  the 
fdMntiff  having  in  his  declaration  complained  of  the  breaking 
•and  entering  the  dwelling-house  mentioned  on  the  28th  day  of 
April  1814,  and  continuing  therein  until  the  commencement 
of  the  suit,  had  attempted  to  introduce,  put  in  issue,  and  give 
in  evidence,  a  breaking  and  entering  into  the  dwelling-house 
on  the  22d  day  of  jlpril  in  the  said  year,  and  continuing 
therein  until  the  commencement  of  this  suit,  being  a  different 
and  longer  period  of  time  than  in  the  declaration  is  men- 
tioned, and  that  the  said  plaintiff  had  attempted  to  put  in  issue 
as  a  material  foct,  the  number  of  days  and  length  of  time 
during  which  the  defendant  remained  in  the  house,  which 
were  not  material ;  it  being  material  only  to  ascertain  and  try 
whether  the  defendant  remained  therein  for  a  reasonable  or 
for  an4inreasonable  length  of  time. 

-Copley  Serjt.  in  support  of  the  demurrer,  [was  relieved  by 
Ae  Court  from  arguing  that  the  repUcation  was  double,  which      [  768  ] 
they  held  clear,  but  directed  him  to  support  his  plea.]    The 
plea  is,  that  the  defendant  staid  there  a  reasonable  time  for 
search :  the  space  of  two  days  is  averred  under  a  wdeUcet.    If 
it  were  the  house  of  a  stranger,  the  plea  would  be  clearly  bad^ 
WhUe  V.  WhitsMre,  Pahn.  62.  In  Bifcop  v.  fVhite,  Cro.  El.  769, 
the  defendant  failed  by  ill  pleading  of  a  good  defence.    And  it 
is  all  one  whether  he  enters  to  search  for  the  person  or  the 
g<Oods.    Ratcliffe  v.  Burton,  3  Bos.  if  PuU.  223.    But  this  is 
not  the  case  of  a  stranger,  the  search  is  for  the  goods  of  the 
intestate,  of  whom  the  defendant's  wife  was  appointed  admini- 
stratrix, and  this  execution  is  against  the  goods  which  she  had 
as  administratrix  before  the  marriage.    The  proper  custody 
for  them  is  the  house  of  her  husband.    The  question  has 
always  be^i  where  the  goods  are  naturally  to  be  found.    The 
defendant  is  therefore  entitled  to  judgment.    As  to  the  repU- 
cation, the  defendant  justifies  part  of  the  trespasses,  as  enter- 
ing under  a  fieri  facias  to  search,  and  staying  a  reasonable 
time,  viz.  two  days :  the  substance  is  the  reasonableness  of  the 
time;  the  plaintiff  does  not  traverse  the  reasonableness  of  the 
time,  but  traverses  the  duration  of  two  days,  which  according 

to 
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Igl4.       to  the  case  of  QMarne  v.  Stockdale,  1  Str.  4lM.  is  imnftterni. 

"^ if  indeed  the  ^space  of  the  two  days  were  natenidy  the  befaig 

.,  under  a  viz.  would  not  render  it  the  less  travenable*    \Tke 

Biiiv.       Court,  interposing,  declared,  that  the  plaintiff  could  not  sup- 
port the  replicadon.] 

Len$  Seijt.  gave  up  the  replication,  but  on  the  odier  poiat 
argued  that  this  uras  an  exception  to  tiie  common  law^  and  fki^ 
defendant  must  liave  aa  aatfaority  to  support  suqh  a  pleais  it 
was  not  enough  to  say  no  case  disaffirms  it,  Hie  distinctioD 
had  been  taken  between  entering  the  house  of  an  admhHtn- 
trix  and  of  a  stranger.  This  was  a  sort  of  middle  case,  not  ike 
mere  house  of  a  9tranger.  In  the  casepf  JBwcop  t«  WhiUyCn. 
El.  7S9,  whece  fthe  defendant  entered  under  a  fitri  Jndn  «o 

[  769  ]  levy  on  the  goods  which  wens  of  PJUItp  Bijcop  deoeaaad,  and 
it  was  held  ill,  because  he  did  not  aver  tiiat  boma  U^iaknAt 
were  in  the  house,  but  bouA  exeeutricis.  (jPlie  Court  agreed  to 
this  distinction,  but  observed  it  was  not  averred  tlie  exieculriK 
was  fhe  wife  of  the  plaintiff,  and  the  goods  would  therdbie 
,  not  naturally  be  in  the  plaintiff's  house:  and  it  was  dear  die 
woman  was  not  the  plaintiff's  wife,  because  if  that  were  ike 
ease  it  could  not  be  stated,  as  it  was,  that  she  tras  tbere  cum 
bonit  sms;  and  there  adjudged  that  her  goods  were  not  Habk| 
but  if  bona  testatmis  had  been  there,  it  was  coucei^red  the  ^Mf 
would  have  been  justifiable.]  Boitock  v.  Sauadert,  2  jBL  9U, 
and  3  f^ik.  434,  it  was  held  an  excise  officer  couid  not  enter 
tosean^  for  run  goods  under  a  warrant  of  two  oommissloBeiiy 
Vfiless  tjbe  goods  were  actaally  there;  that  judgment  indeed 
hm  feeea  ov^r-mtod;  isnd  it  has  been  since  hddes  tfaatdie 
vrairaut  of  the  commissioneis,  in  whooi  the  sole  cMaeretion  Is 
vested,  was  a  justification  of  the  officer.  Cooper  v.  BooA,  9V. 
25  fi.  3.  3  Btp.  135.  Though  It  there  was  held  that  tiM  ana- 
logy did  not  extend  to  excise  officers,  yet  it  did  not  alleet  Ae 
general  principle.  The  question  in  3  Bos.  if  PulL  is  wMly 
<^ier.  The  plaintiff  rests  on  the  general  law,  that  the  sheriff 
must  enter  upon  the  foundation  that  there  ane  such  goods  in 
the  place,  and  not  on  mere  suspicion,  and  that  he  is  justified 
or  not,  by  the  event. 

The  Court  relieved  Copley  from  replying,  whereupon  Luis 
prayed  that  the  plainliff  might  ameud,  and  take  issue  on  the 
reasonableness  of  the  time,  which  the  Court  refused. 

GiBBS  C.  J.  The  distinction  taken  by  the  counsel  for  the 
defendant  is  the  true  one :  under  a  fieri  (ados  the  sheriff  caimot, 

on 
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<»i  suBpickyn  of  finding  the  defendant's  goods^  enter  the  house  *^^*' 
t)f »  stranger :  but  he  may  enter  *  the  house  of  the  defendants  Cooke 
His  justiiication  in  so  doing  does  not  depend  on  his  finding  or  r. 

not  finding  the  defendant's  goods  there;  and  for  this  plain  Biax. 
reason,  that  the  most  probable  place  to  find  the  goods  of  the  r  ^  ^^q  ^ 
defendant  is  the  house  in  which  he  dwelk.  Hie  sherfii^  fiod^ 
ing  the  door  open,  may  enter  the  house  of  a  stranger,  and  is 
Justified  if  the  defendant's  goods  are  in  it,  but  it  is  at  his  own 
risk.  The  question  here  is,  whether  the  plaintiff  is  to  be  con- 
sidered as  a  stranger  to  fMs  wrft.  Whose  goods  are  they  on 
which  the  debt  is  to  be  levied  P  The  goods  of  the  deceased. 
The  wife  of  the  plaintiff  was  administratrix  of  the  deceased, 
■and  is  therefore  Hkely  to  have  the  goods  of  the  deceased  in  her 
custody.  The  plaintiff  has  married  her,  and  with  her  is  sup- 
posed to  have  taken  a!l  her  goods,  and  to  have  them  with 
fiim.  In  whose  house,  therefi>re,-  is  it  most  natural  to  look 
4hr  these  goods,  but  in  the  house  of  her  husband  ?  Though, 
'dierefore,  there  is  no  ease  precisely  in  point;  the  principle 
^eatablislied  by  the  decided  cases  ^oes  the  feU  lengdi  of  ttns  ' 
caie.  They  decide  that  the  riieriff  may  lawfully  enter  the 
iiouse  of  the  defendant,  to  search  for  liis  goods,  because  that  Is 
'tfie  most  nataral  and  likely  place  to  find  them.  The  bouse  ef 
'the  plaintiff,  who  is  husband  of  the  administratrix,  is  the  most 
•naitiiral  place  to  look  for  the  goods,  in  which  he  acquired  by 
marrii^e  that  interest  which  the  administratrix  had  acquired 
by  her  letters  of  administration,  and  for  which  her  house, 
while  she  was  unmarried,  would -have  been  the  most  probable 
place  to  search.  We  thhik,  therefore,  -the  judgment  must  be 
for  the  -defendant. 

Hbath  J.  I  am  of  the  same  opinion.  The  plaintiff  eamiot 
"be  considered  as  a  stranger ;  he  has  married  the  administra- 
trix, and  in  case  of  a  devaHavk  he  himself  is  liable. 

CaAMBRB  J.    The  onus  lies  on  the  counsel  for  the  plaintiff   ;[  771  ] 
to  cite  cases  to  warrant  his  distinction :  unless  such  appear,  it 
fluffices  that  the  sheriff  be  shewn  to  enter  the  house  where  it 
is  to  be  expected  the  goods  are  :  that  has  been  shewn  in  this 
ease,  and  the  defendant  is  entitled  to  judgment. 

Dallas  J.  concurred.  The  sheriff  may  enter  the  house  of 
a  stranger,  if  the  door  be  open,  but  it  is  at  his  peril  whether 
the  goods  be  found  there  or  not ;  if  they  be  not,  he  is  a  tres- 
passer. The  question,  therefore,  in  this  case  is,  whether  the 
plaintiff  is  to  be  considered  as  a  stranger ;  and  I  am  clearly  of 

opinion. 
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1814.  opinion,  that  he  is  not.  He  has  married  the  plaintiff,  who  was 
the  administratrix  of  the  deceased,  and  after  that,  his  custody 
is  clearly  the  place  where  the  goods  of  the  administratrix  are 

BiRT.  to  be  looked  for.  I  am,  therefore,  clearly  of  opinion  that  the 
sheriff  was  justified  in  going  thither  to  search  for  them,  and 
that  the  ju^ment  must  be 

For  the  Defendant. 


COOKB 


^^"  ^*  Topping  v.  FdfGB  and  Another. 

t 

Whether      'X^E  sheriff  having  replevied  the  Plaintiff/s  goods,  diir 

mV?*"'i24  trained  for  rent,  the  plaint  was  removed  hither  by  a 

1.2,  authorizes  writ  Tecwdan  facias  loquelam  returnable  in  eight  days  of 
Ktew"^^^^  S*.  Hilary  1813,  which  was  returned  and  filed  on  the  23d  of 
enter  a  com-  January ;  the  plaintiff,  to  compel  an  appearance,  sued  *OQt 
uule^r  ^*  several  writs  of  pone,  and  personally  summoned  the  Defendaats 
defendant,  thereon,  and  entered  an  appearance,  and  declared,  and  prp- 
Aflerawrit  ceeded  to  interlocutory  judgment  for  want  of  an  avowiy, 
SJw^.  which  judgment  the  Court,  in  HUary  term  1814,  ante  v.  330, 
id(m»andniany  set  aside  for  an  irregularity  in  the  want  of  an  English  notioc^ 
issoed  thereon  ^  required  by  the  statute  51  G.  3.  c.  124.  s.  2<  On  the  14tb 
defeSiMts^*  of  May  1814,  the  plaintiff  issued  a  pluries  poncy  and  personaUy 
appearance^  if  served  the  defendants  with  a  summons  issued  thereon,  and  on 
ml  fd^m^  *^  ^^  of  June  1814  the  plaintiff  entered  an  appearance  for 
tton  in  a  sab-  the  defendants,  and  afterwards,  within  Easter  term,  filed  a 
indued  as  of'  declaration  as  of  Hilary  term.  1814,  indorsed  to  plead  within 
an  intermedi-  ^^  four  fy^^  d^yg  of  j]rinity  term  1814,  which  the  prothono- 

ate  term  be-  *  a  ^  r 

tueenthe  tary  entered  in  the  declaration-book  of  Easter  term.  All  tbe 
ST^^^*"  writs  of  pone  had  been  returned  and  filed.  In  Trimly  tcm 
faciat  hque-  1814  the  plaintiff  signed  interlocutory  judgment  for  want  of  an 
able,  and  the'  avowry;  the  defendants  apprized  the  plaintiff  of  his  irrega- 
th"d'°i^*^^  larity,  and  of  their  intention  to  move  if  he  peristed  iapro- 
tion  is  filed,  ceeding,  and  in  tlie  same  term,  Sliepherd,  Solicitor-Genenly 
piead°in*^c'°  obtaiqied  a  rule  nisi  to  set  aside  the  judgment,  upon  four 
following  grounds,  first,  that  the  plaintiff  had  taken  out  his  summoos 
ciaration  and  ^ftcr  four  terms  had  elapsed  from  the  return  of  tbe  writ  of 
"iwiTare  ir  ^^cordari  facias  hquelamy  whereas  he  ought  to  have  proceeded 
regular.  withhi  two  terms,  otherwise  the  writ  was  at  an  end,  and  the 

[  •772  ]  plaintiff 
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ilaintiif  out  of  Court.    Secondly,  That  if  the  writ  of  recordari       l^l^* 
ocuv  loquelam  could  still  operate  as  the  foundation  for  further     ^^^^^^^ 
iroceeding^,  then  the  judgment  was  Irregular,  because  the  „. 

»laintiflr  had  delivered  in  Easter  term  a  declaration  in  chief,  Fcgb. 
ntitled  as  of  Hilary  term,  with  notice  to  plead  thereto  in 
Tiriniiy  term,  and  had  given  notice  of  it  as  such.  Thirdly, 
rhat  the  declaration  was  no  otherwise  warranted  than  by  an 
ippearance  of  Easter  term,  a  term  after  the  date  of  the  decla- 
-ation.  And,  fourthly,  That  the  appearance  was  entered  by 
lie  plaintiff  himself,  which  he  was  not  empowered  to  do  in  [  773  ] 
replevin,  either  by  the  statute  51  G.  3.  c.  124,  or  otherwise 
lowsoever. 

The  Court  granted  a  rule  nisi. 

Vdughan  Serjt.  in  this  term  shewed  cause  against  the  rule. 
He  contended  that  it  was  competent  for  the  defendants  to  in- 
ust  that  the  plaintiff  should  intitle  his  declaration  of  the  term 
in  which  the  writ  of  recordari  facias  loquelam  was  returnable ; 
tfaiis  was  a  decisive  proof  that  it  was  not  necessary  to  intitle  it 
of  the  term  in  which  it  was  carried  into  the  office  to  be  filed, 
ud  therefore  the  plaintiff  might  at  his  option,  without  irregu- 
larity, intitle  it  as  of  any  intermediate  term ;  if  the  defendants 
experienced  any  inconvenience  therefrom,  they  might,  upon 
at>plication  to  the  Court,  have  it  rectified,    llie  onler  of  the 
Cburt  for  setting  aside  the  former  proceedings  operated  only 
■8  to  the  summonses:  the  writs  of  pone  remained  in  force  not- 
nrithstanding ;  and  even  the  personal  service  of  the  former 
ramiroonses  was  sufficient  to  support  the  last  appearance  and 
declaration ;  or,  at  all  events,  a  summons  was  well  served  on 
the  15th  of  May  1814.    Every  successive  pone  commands  the 
defendant  to  appear  to  the' writ  of  recordari  facias  loquelam 
which  is  returnable  in  Hilary  term  1813.    The  appearance, 
when  entered,  must  relate  back  to  that  day,  and  the  declara- 
tion must  necessarily  be  subsequent,  but  is  good  at  any  time 
subsequent  to  the  return  of  the  recordari  facias  loquelanu    If 
the  defendant  appears  two  years  after  the  return  of  the  re- 
cordari facias  loquelam y  yet,  when  entered,  it  has  reference  to 
the  time  of  that  return. 

The  Court  and  officers  expressed  their  decided  opinion 
against  the  existence  of  such  a  practice,  but  gave  Vaughan 
time  to  ascertain  it, 

Adjomatur. 

Vol.  V.  3  E  Vaughan 
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^^^^'  Vaughan  and  Copley  Serjts.  now  contended^  that  the  statute 

Topping     ^  ^  G,3.  c.  124^  s.  2,  enacting  that  in  all  cases  where  the  plaift* 
Q,  tiff  shall  proceed  by  original  or  other  writ  or  summons,  in  any 

FuoB,       action  against  any  person  not  having  privilege  of  pariiamenti 
if  such  defendant  shall  not  appear  at  the  return  of  siicb 
original  or  other  writ,  or  within  eight  days  after  the  xetun 
thereof,  it  shall  be  lawfiil  for  the  plaintiff,  upon  affidavit  beio|; 
made  and  fl^ed  in  the  proper  court,  of  the  personal  service  of 
'  such  summons,  to  enter  a  common  appearance  for  the  defea- 
dant,  and  proceed  diereon  as  if  such  defendant  had  entered  his 
appearance,  extended  to  replevin,  which  was  a  proceeding  by 
original  writ  and  summons  thereon.    They  agreed. the  dedb- 
ration  was  improperly  entitled,  that  it  must  be  entitled  either 
of  the  term  in  which  the  wirit  was  returnable,  Sndtk  v.  MuUeTj 
3  T.  12.  624,  or  of  the  term  in  wliicli  it  was  delivered ;  but  ia 
Stork  V.  Herbert,  1  Wils.  242,  the  Court  held  this  was  not  sndi 
an  irregularity  of  which  they  would  permit  the  defendant  t9 
take  advantage  «o  far  as  to  set  aside  the  proceedings,  but 
would  permit  it  to  be  amended.    The  declaration  being  filed 
with  the  proper  officer  in  the  right  book,  and  correct  notiee 
thereof  given,  it  might  have  been  found,  if  the  defendant 
would  have  searched  for  it.    There  was  no  irregularity  bnt  ia 
tlie  title,  which  was  mere  form.    The  writ  is  returnable  ia 
Hilary  term  1813.     Process  goes  out  fi'om  term  to  term  1^ 
pone  and  distringas.    These  writs  are  returnable  on  days  ia 
subsequent  terms,  but  the  appearance  must  not  be  to  tbo«c 
writs,  but  to  the  original  writ.    When  they  ultimately  ha?e 
brought  in  the  defendant,  he  is  supposed  to  have  appeared  at 
the  return  day  of  the  recordari  facias  loquelamj  and  then  to 
have  received  the  declaration.    The  title  is  mere  form,  for 
another  reason,  that  it  never  appears  either  on  the  plea  poBs 
or  the  issue  roll,  therefore  no  inconsistency  appears  on  tbe 
[  775  ]      record  of  the  judgment,  and  no  advantage  can  be  taken  tf  a 
variance  between  the  declaration  and  the  original  writ,    Spal- 
ding V.  jMiire,  6  T.  J?.  363 ;  for  the  party  cannot  have  oyer  of 
it,  and  the  Court  will  not  grant  on  motion  that  relief  which 
the  defendant  cannot  obtain  by  oyer.    If  eri'or  were  to  be 
brought  for  the  variance,    this  Court  would  grant  a  new 
recordari  facias  loqtielam  to  defeat  it.     [The  Court  did  not 
agree   that  where  an  original  writ  had  already  been  sued 
out,  another  in   the  same  action  could  be  afterwards  ob- 
tained.]    Whether  the  proceedings  are  on  the  plaintj  which 

the 
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th^  recordari  facias  loquelam  requires  the  sherHF  to  file,  or  on       1814. 
the  recordofri  facias  loquelam,  which  is  an  original  writ,  the      ^i 
consequences  arc  the  same.    This  comes  within  the  statutes  |^^ 

of  jeofails,  which  extend  to  all  judgments  by  nil  dicit,  non       Fuob. 
sum  informatusj  &c.  and  the  stat.   16  &  17  Car.  2.  c.  8,  ex- 
pressly names  the  amendment  of  mistakes  in  the  day,  month, 
mod  year,  which  includes  the  title  of  the  declai*ation. 

Shepherd  in  support  of  his  rule.  Those  statutes  are  irre- 
levant; they  do  not  preclude  this  Court  from  ruling  their 
OWD  practice  with  a  reference  to  the  convenience  of  the 
suitors. 

Per  Qiriam.    The  amendment  which  the  plaintiflF  prays  for, 
has  not  usually  been  granted  when  the  plaintiff  has  proceeded 
to  judgment.    If  he  could  get  through  the  difficulty  arising 
from  the  title  of  his  declaration,  there  are  others :  one,  on 
which  w6  give  no  opinion,  is,  whether  replevin  be  within  the 
flatute  61  6.  3.  c.  124.    It  is  merely  a  question  of  practice 
whether  the  defendant  was  bound  to  plead  to  this  declaration^ 
entitled  as  of  Hilary  term,  and  entered  in  Easter  term  follow- 
ing^ :  that  declaration  has  been  followed  by  a  judgment,  to  set 
aside  which  the  defendant  comes  in  the  first  instance.    It 
appears  to  us  that  the  declaration  was  irregular,  and  the      [  yyg  ] 
notice  of  declaration  irregular,  and  that  tlie  proceedings  must 
be  set  aside. 

Rule  absolute. 


Anonymous. 


iV<w.  19. 


REPLEVIN,  The  plaint  was  removed  by  recardari  facias  The  Cowt 
loquelam  in  the  present  term,  so  that  the  Plaintiff  had  JJ^^^pJ^V 
as  yet  been  guilty  of  no  default.  The  Defendant  had  never-  ceding*  on  j 
Adess  commenced  an  action  on  the  replevin  bond,  in  which  because  the™ 
action  Faughan  Sent,  now  moved  to  stay  proceeding's,  on  the  action  is  com 
gcound,  that  the  action  was  premature,  no  default  having  fore  breach, 
been  made.  ^«'  »i  «5*y  ^ 

pleaded. 

Per  Curiam.    It  is  a  good  defence  to  the  action  that  there 
has  been  as  yet  no  breach.    The  Court  will  not  interfere. 

Rule  recused, 

3E2 
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1814. 


A'Bbckkt  v. 


ulhave      f^EST  moved  to   set  aside  the  allowance  of  bail,  upon 

sworn  to  a       .-»-^  .     .  _  _    .  „ 


Nov,  19. 

If  bail 
sworn 

false  account  the  ground  that  the  amount  which  one  of  the  bail,  at 

pel^  wiSout  }^^  ^^^^  ^^  justifymg,  had  given  of  his  property,  as  con- 
the  privity  of  sisting  of  houses  in  Church'RoWy  BethnaUGreen,  was  upoa 
or\i8^a^ttor"    enquiry  found  to  be  utterly  false. 

"f^i'**ff'  ^^  Curiam.    If  the  Plaintiff  can  by  any  means  connect 

medyishy      the  Defendant   or  the    defendant's  attorney  with   the  false 

fo^thr^er-      swearing  of  the  bail,'  the  Court  will  punish  them,  and  Court 

jao*  has  the  means  so  to  do ;  for  the  one  is  a  suitor,  *  the  other 

[  *777  ]     the  officer  of  the  Court:  but  if  tlie  bail  have  falsely  sw<hti, 

without  the  privity  of  the  others,  the  plaintiff  has  no  otlier 

remedy  than  by  indictment  for  the  perjury. 

Rule  refused. 


A>.  21,  DiRRis  v.  Mackenzie. 


Tlie 

notice 

clarat 


s  affixiiiR     rWlHE  Plaintiff  had  personally  served  the  Defendant,  who 

ration  in '  was  the  chief  mate  of  a  West  Indiaman,  with  a  copy  rf 

tiie  prothono-  a  writ  of  capias  and  notice  to  appear,  and  afterwards  filed  a 
is  not  good      declaration  with  notice  to  plead,  but  not  being  able  upon  en- 

i^'^w'l^r^*''"  ^"^*7  ^*  ^^^  ^^**  ^^^^  ^^^^  *°^  ^^^  Jamaica  Coffee-hm, 
permission  of  to  lucct  with  thc  defendant,  who  had,  before  that  time^  gone 

though^the      Tound  to  Portsmouth  with  his  ship,  he  never  personally  seized 
defendant's     ijjm  ^^j^  notice  *of  declaration,  but  merely  aflSxed  it  in  the 

place  of  abode  ,  ,       ^  »;        ..  t  ^ 

bennknown    i>rothonotary  s  office.     He  afterwards  entered  an  appearance 
tlff!'^  '^'**"'.    ^^^  *^  defendant,  signed  interlocutory  judgment  for  want  of 
a  plea,  and  executed  a  writ  of  enquiry. 

Best  Seijt.  had,  on  a  former  day,  moved  to  set  aside  these 
proceedings  for  irregularity,  inasmuch  as  the  defendant  had 
never  been  served  with  any  notice  of  declaration. 

Vaughan  Seijt.  for  the  plaintiff,  now  endeavoured  to  support 
Ills  judgment,  upon  the  ground  that  inasmuch  as  the  defen- 
dant could  not  be  found  to  be  served  with  the  notice  of 

decIaratioD, 
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declareition^  nor  was  his  place  of  abode  known  to  the  plaintiff,        ^B14. 
the  affixing  the  notice  in  the  office  was  good  servict,  accord-      jq^^^ 
ing  to  a  prevalent  practice*  ». 

*  5e*^  supported  his  rule.  Macmnzib. 

The  Court,  referring  to   the  case  of  WeUer  v.   Robinson,     [  *778  ] 
anie,  i.  433,  held,  that  without  the  express  permission  of  the 
Court,  such  service  was  insufficient ;  and  made  the 

Rule  absolute. 


Walker  v,  Barnbs.  j^ov  21. 

IN  this  action  a  verdict  had  been  found  for  the  Defendant,  A  bankniptcy 
with  liberty  to  move  to  enter  a  verdict  for  the  Plaintiff,  J|^"2rdict  for 
who  accordingly,  on  the  9th  of  November  1813,  obtained  a  the  de^ndant 
rule  nisL,   On  the  same  day  a  commission  of  bankrupt  issued  judgment,and 
against  the  plaintiff,  under  which  he  was  declared  a  bankrupt.  *"r^a^arc 
On  the  20th  of  November  the  plaintiff's  rule  was  discharged,  no  bar  to  an 
and  the  prothonotary,  on  the  24th  of  November  taxed  the  ^^"jndg. 
defendant  his  costs  at  3dZ.  bs.    The  plaintiff  obtained  his  cer-  ment,  saed 
tificate^  of  conformity  on  the  12th  of  February  1814,  and  in  pi^JmiiHdr    ' 
October  following  the  defendant  had  levied  his  costs  by  a  writ  ^«  ^^^  ^^ 
ot  testatum  fieri  facias. 

Best  Seijt.,  on  a'  former  day  in  this  term,  hacl!  obtained  a 
rule  nmyon  the  authority  of  Watts  v.  Hart,  1  Bos.,^  PulL  134, 
to  set  aside  the  execution  and  restore  the  money .  levied..  > 
.  Shepherd,  Solicitor- General,  now  shewed  cause.  The  plain- 
tiff's bankruptcy  occurred  M^tbin  the  first  four  days  of 
Michaelmas  term  1813,  consequently  before  the  eariiesit.tlay 
whereon  the  defendant  could  in  any  case  perfect  his  judgment. 
The  defendant's  claim  to  these  cost«:,  therefore,  .was  at  no  [  779  ] 
time  before  the:  bankruptcy  matured  to  a  debt,  and  it  mat- 
ters not  that  the  verdict  was  found  before  the  commission 
issued ;  this  sum  was  never  capable  of  being  proved  under 
the  commission.  The  case  of  Watts  v.  Hart  arose  upon  a 
nonsuit,  not  on  a  verdict  for  the  defendant,  and  perhaps  it 
may  be  on  that  account  distinguishable :  but  the  Court  there 
very  reluctantly  held  that  the  costs  of  the  nonsuit  might  be 
proved  as  a  debt  under  the  commission.    This  comes  within 

the 
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1814. 
Walksb 

V. 

Babnbs. 


1780] 


the  principle  recognized  in  the  case  ex  parte  Charles, 
14  E€Lst,  197^  for  it  is  immaterial  whether  the  debt  is  due  to  a 
petitioning  creditor,  or  to  any  other  creditor. 

The  Court,  stopping  the  Solicitor-General,  called  on  Best  to 
support  his  rule. 

GiBBs  C.  J.,  (after  reading  the  judgment  of  the  Court  of 
King's  Bench  in  the  case  ex  parte  Charles,)  the  Court  in  that 
case  fully  considered  all  the  authorities  which  could  be  cited 
in  favour  of  the  bankrupt;  Hurst  v.  Mead,  5  T.  R.  365; 
Longford  v.  Ellis  1  if.  B.  c.  29.  n.;  Lewis  v.  Piercy,  ibid.  29; 
and  fVatts  v.  Hart;  and  they  considered  that  they  overturned 
those  cases^  and  I  cannot  but  think  their  decision  was  a  sound 
one.  The  damages  for  breach  of  a  promise  of  marriage  were 
not  a  debt  until  the  judgment,  before  which  the  act  of  bank- 
ruptcy happened.  It  is  impossible  to  distinguish  between  that 
case  and  tliis.  In  a  matter  in  which  the  decision  of  another 
Court  was  contrary  to  former  authorities,  we  should  not,  of 
coiurse,  change  our  own  decision,  without  weighing  the  ren^ 
son  of  the  case ;  but  there  is  more  reason  in  the  late  judgment 
of  the  Court  of  King's  Bench  than  in  the  previous  detendina- 
tions,  which  seem  to  have  followed  each  other  without  mueb 
consideration.  By  the  verditit  for  the  defendant  he  was  en** 
titled  to  tax  his  costs ;  but  no  debt  arose  thereon  till  judgmeat 
had  been  signed.  The  question  cannot  be  tried  by  a  better 
rule  than  by  examining  whether  an  action  could  be  brought  ibr 
the  demand ;  and  it  is  clear  that  no  action  could  be  brought 
before  final  judgment  had  been  signed,  (a) 

.Hbath  J.  In  the  case  in  1  Bos.  8f  PuU.  I  observe  that  die 
Court  reluctantly  ruled  that  the  costs  were  a  debt  at  the  tiae 
of  the  bankruptcy,  thinking  themselves  bound  by  precedent; 
but  evidently  i^ainst  their  inclination. 

The  rest  of  the  Court  ccmcurring,  the 

Rule  was  dischai^^ 


(a)  See  Fry  v.  Malcolm,  ante,  iv.  70&. 
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Harrison  v.  Francis  Hannel.  iVw.ai. 

IS  was  an  action  on  a  bill  for  1002.  drawn  by  John     ^.  being  in- 
Francis  Hannel  upon  the  Defendant  at  six  months^  pay-  piamtiff  in 
able  to  the  order  of  the  drawer,  who  indorsed  it  to  the  Plain-  w-andao/. 

upon  legal 

tiffl     Upon  the  trial  of  this  cause  before  Gibbs  C.  J.  at  the  considera- 

London  sittings  after  Trinity  term  1814,  it  appeared  that  several  ^u^^fJlSl 
usurious  transactions  had  taken  place  between  the  drawer, '  on  nsurioua 

who  was  the  defendant's  son^  and  the  plaintiff,  on  which  the  Menidm^of 

former  was  indebted  to  the  plaintiff  in  a  considerable  amount.  *^«  plaintiff 

On  the  last  transaction,  he  wanted  the  plaintiff  to  make  him  iso/.  moil  on 

a  fiirtlier  advance,  who  aj'reed  to  make  him  a  further  advance  '®^*'  interest, 

'  -^  procured  him 

of  1502.,  on  terms  which  were  unexceptionable,  but  as  tlie  con-  the  defend- 

dition  of  so  doing,  Hannel  jun.  was  to  obtain  from  his  father  ances^r^^' 

three  acceptances,  of  lOOi.  at  nine,  lOOi.  at  six,  and  &0h  at  ^^^'-y  loo'.^ 

three  months,  to  be  securities  for  the  whole  of  his  debt,  parts  of  securing  the 

which  debt,  viz.  90i.  and  20/.  were  due  for  *  legal,  and  the  resi-  Y'*^*^'^***?*^* 

'  '  °    '  due  from  vf. 

due  for  illegal  considerations.   All.  these  acceptances,  however,,  to  the  plain* 
applied  to  the  sound  part  of  the  transactions,  would  not  be  aiatthejTebiiis 
enough  to  discharge  the  money  thereby  actually  advanceiL  ^^re  tainted 
The  bills  accepted  by  the  father  of  the  defendant  were  accord-  rionji^raniac- 
ingly  given.    The  601.  bill  had  been  paid.    This  actioa  was  **®"*»  *"<l 
brought  on  one  of  the  1002.  bills,  and  the  other  was  not  yet  enforced 
due.    Gibbs  C.  J.  thought  that  as  these  acceptances  were  given  5f  feSdam!th 
generally  to  cover  a  debt  consisting  of  different  parts,,  some  acceptor,  to 
usurious,  some  not,  and  as  neither  of  the  acceptances  was  ^l  debto^im- 
ascribed  to  cover  any  particular  part  of  the  debt,  the  whole  tainted  by  the 
of  the  bills  were  tainted  by  the  usurious  consideration,  and     ^  ^ '      , 
that  if  the  defendant  had  paid  another  of  them,  nothing  pre-     *-  -' 

vented  the  plaintiff  from  ascribing  what  he  had  received  to 
the  illegal  transactions,  and  suing  young  Hamiell  for  the  legal 
part  of  the  transaction,  and  that  so  the  plaintiff  would  obtain 
his  illegal  object :  he  therefore  thought,  (though  it  did  not 
escape  his  Lordship's  attention,  that  one  bill  was  not  yet  due, 
and  that  the  sum  already  paid  and  the  sum  now  sued  for  to- 
gether epcactly  covered  the  whole  1501.  last  legally  advanced,) 
that  the  plaintiff  could  not  recover  on  any  of  them,  but  he 
reserved  the  point,  subject  whereto  the  jury  found  a  verdict 
for  the  plaintiff. 
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1814,  Shepherd,  Solicitor-General,  had  accordingly  in  this  term 

'  obtained  a  iiile  nisi  to  set  aside  the  verdict,  and  enter  a  non- 

Habrison        ,  ^ 

^^  suit,  against  which 

IIaxxcl.  Best  Seijt.  now  shewed  cause.  This  case  has  never  yet 
been  decided.  The  statutes  of  usury  do  not  avoid  these  secu- 
rities. In  Tate  v.  fVellings,  3  T.R.  631,  it  was  indeed  held,  that 
the  second  security  follows  the  fate  of  the  first,  but  there  the 
second  security  as  well  as  the  first  was,  within  the  statute  of 
Anne^  a  security  on  which  more  than  5  per  cent  was  reserved. 

[  782  ]  That  act,  12  j^nn.  st.  2.  c.  16.  s.  1.  is,  "  that  all  bonds,  con- 
tracts, and  assurances  whatsoever,  made  for  payment  of  any 
principal  or  money  to  be  lent  or  covenanted  to  be  performed 
upon  or  for  any  usury,  whereupon  or  whereby  there  shall  be 
reserved  or  taken  above  the  rate  of  five  pounds  in  the  hun- 
dred, shall  be  utteriy  void.'^  Its  purpose  therefore  is  confined 
to  the  avoiding  contracts  on  which  is  reserved  more  than  5 per 
cent.,  or  whereupon  there  may  be  taken  more  than  5  per  cent. 
He  agreed  bills  would  be  void,  if  they,  through  not  reserviMf 
more  than  5  per  cent,,  were  given  upon  a  contract  on  which 
more  than  5  per  cent,  were  i-eserved  or  taken  or  was  so  inten- 
ded, but  on  the  state  of  that  account  it  was  impossible  that 
more  than  6  per  cent,  could  be  taken  :  nor  was  it  reserved  by 
•^  these  securities.    The  usurious  contract  was  not  with  the 

father,  but  with  the  son,  and  upon  that  contract  with  the  &- 

e ,  . .  ther,  no  more  than  5  per  cent,  could  be  taken.    Putting  aside 

the  usury  in  the  dealings  with  the  son,  these  acceptances,  if 
applied  to  secure  merely  the  original  money  advanced,  did  not 
cover  the  whole  of  it,  and  therefore  the  doctrine  of  usury  did 
not  apply.  Taking  it  that  the  original  debt  from  young  Han- 
nel  to  the  plaintiflF  was  bad^  yet  the  security  given  was  not 

^  expressly  given  to  secure  the  bad  part.    He  agreed  this  w» 

distinguishable  from  Barnes  v.  Hedley,  ante,  ii.  184,  for  theit 
the  parties  expressly  agreed  to  expunge  the  bad  part.  This  is 
stronger  than  the  case  of  Ellis  v.  Warner,  Cro.  Jac.  32^  where 
one  security  was  given  to  a  stranger  for  the  principal,  and 
another  to  the  lender  for  usurious  interest ;  the  first  was  held 
good;  fpr  there  both  were  founded  on  the  same  contract; 
but  here  are  two  contracts,  the  one  between  the  plaintiff  and 
the  son,  which  is  usurious,  the  other  between  the  father  and 
the  plaintiff,  which  is  not  usurious,  and  on  which  more  than 
5  per  cent,  is  not  taken.  No  decision  has  ever  been  njade  on 
this  point.    There  is  no  case  extant  where,  after  giving  a 

security 
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security  for  an  usurious  debt,  a  second  security  has  been  given 
for  less  than  the  legal  consideration.  And  the  words  of  the 
statute  do  not  reach  it.  The  intent  of  the  legislature  clearly 
VfBS  only  to  set  aside  the  contract  founded  in  usury;  but 
whatever  their  intent,  nothing  further  is  expressed,  and  the 
Court  will  not  go  beyond  the  terms  of  the  act.  Notwithstand- 
ing the  usury,  the  Court  will,  so  far  as  they  can  consistently  with 
law,  restore  to  the  plaintiff  that  to  which  he  is  honestly  entitled. 
Even  in  this  court,  if  the  party  does  not  make  a  stand  at  the 
time,  but  repay  money  usuriously  borrowed, 'as  it  is  said  by 
Lawrence  J.,  ante,  li.  192,  he  shall  nottecover  it  back.  This  is 
not  the  case  of  a  second  security  given  to  secure  money  ille- 
galiy  secured  by  the  first.  This  comes/vithin  the  principle  of 
Barnes  v.  Hedley  ;  for  though  there  be  no  express  agreement  to 
reject  the  usurious  part,  yet  that  is  the  effect  in  law  of  the 
security.    The  plaintiff  therefore  is  entitled  to  recover. ; 

Shepherd  Solicitor-General  and  Faughan  Serjt.  contra.  It  is 
not  necessary  the  usurious  contract  should  be  made  at  the 
time  the  security  is  executed.  But  if  an  usurious  contract  is 
previously  uiade,  and  at  any  subsequent  time  any  security  is 
given  upon  the  furtherance  of  that  usurious  transaction,  it 
becomes  the  same  thing  as  if  it  took  place  at  the  moment  of 
the  usurious  contract,  and  is  referred  back  to  it.  The  case  is 
the  same  as  if  one  bill  only  for  2501.  had  been  accepted,  and 
it  is  merely  an  immaterial  accident  that  three  bilb  are  given  : 
that  clearly  would  have  been  tainted  with  usury.  Supposing 
that  the  paities  had  not  before  made  an  usurious  contract,  but 
had  made  one  entire  contract  that  the  one  should  advance 
1501.  on  usurious  interest,  and  901.,  202.,  and  150/.  on  good 
consideration,  and  would  take  a  bill  for  the  whole^  that  would 
clearly  be  tainted  with  usury.  That  case  is  not  in  principle 
distinguishable  from  this,  for  though  the  bills  do  not  exceed  in 
amount  the  legal  consideration^  the  Court  cannot  separate  the 
illegal  from  the  legal  part,  so  as  to  intend  this  bill  to  be  given 
only  for  the  legal  part.  The  cx>nsequence  of  that  construction 
would  be,  that  the  usurer  would  get  all  his  money;  for  after 
these  bills  were  paid,  he  would  appropriate  them  to  the  illegal 
part  of  the  debt,  and  sue  the  son  for  the  legal  part.  If  the 
plaintiff  had  agreed  to  separate  the  usurious  from  the  legal 
part,  and  taken  security  for  the  legal  part  only,  it  would  have 
been  good,  but  the  fact  is  not  so ;  each  of  the  sums,  whenever 
they  shall  be  paid^  is  to  be  written  off  against  the  whole. 

The 


1614. 
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The  account  is  made  one  by  the  person  who  takes  the  biUs^ 
and  there  is  no  option  left  to  him  to  ascribe  what  he  re* 
celves  to  the  account  of  one  part  or  another  part  of  the  account. 
He  has  no  right  so  to  apply  them^  for  they  were  not  paid  te 
him  with  a  liberty  of  so  doing.  Maddock  q.  t.  v.  Hammeity 
7  T.  R.  184. 

GiBBs  C.  J.    My  brother  Best  has  argued  this  with  great 
ingenuity  and  great  candour.    The  fallacy  of  his  argument  i% 
that  he  supposes  the  objection  to  the  plaintiff's  recovery  to  b^ 
that  his  contract  with  the  defendant  is  usurious;  whereas  the 
objection  really  arises  from  the  circumstance  that  these  notes 
are  deposited  to  Enforce  another  contract,  which  was  usurious^ 
and  the  defence  rests  on  this — not  that  more  than  5  per  cenU  is 
reserved  by  these  bills,  but  that  they  are  destined  to  enforce  a 
contract  which  is  usiuious.    The  argument  for  the  plaintiff 
would  be  irresistible,  if  his  foundation  was  such  as  he  ttiink& 
If  a  man  lends  lOOOZ.  on  usurious  interest,  and  gets  from  a 
third  person  a  collateral  security  for  8001-  only,  without  usu- 
rious interest,  I  hold  that  bond  is  void ;  not  because  it  is  given 
for  securing  usurious  interest,   but  because   it  is  given  (or 
enforcing  a  contract  for  usurious  interest.    This  is  the  case 
[  785  ]      here  :  sums  are  due  from  the  son  on  usurious  contract ;  other 
sums  are  due  on  legal  interest.   It  is  agreed,  that  for  securing^ 
the  whole,  these  bills  shall  be  deposited.    These  bills  are 
therefore  given  for  the  one  part,  as  well  as  for  the  other.    I 
will  suppose  that  no  part  of  this  had  been  usurious,  and  the 
sums  of  150!.,  902.,  and  201.  had  been  discharged  ;  could  any 
one  say,  these  bills  were  not  a  security  for  the  residue  of  the 
demand  ?    And  if  so,  how  can  we  say  that  because  certain  parts 
of  the  consideration  are  usurious,  it  shall  not  extend  to  them? 
Hkath  J.    I  am  of  the  same  opinion.    Suppose  these  ac- 
ceptances had  been  given  by  the  son  instead  of  the  father, 
there  could  be  no  doubt  that  they  would  have  extended  to  the 
whole,  and  therefore  would  be  void,  and  if  the  giving  these 
acceinances  by  the  father  would  alter  the  case,  it  would  be  a 
shift  or  device,  by  which  the  statutes  of  usury  would  be  de- 
feated. 

Chambrb  J.  concurred.    The  contract  is  entire  ;  the  secu- 
rity is  given  as  well  for  the  illegal  as  the  legal  part.    The 
statute  says,  the  bond  given  for  securing  it  shall  be  bad.    I  see 
no  cause  to  differ  from  the  reasons  which  have  been  given* 
Dallas  J.  concurring. 

The  rule  was  made  absolute* 
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Prf:v^  t\  Abbott.  ..     ^ 

HE  PlaiutifT  declared  on  a  bill  of  exchange  drawn  by  the     A  bill  made 
Defendant,  requiring  B.  Skinner,  90  days  after  date,  to  JX^of  tii?^ 
pay  to  the  defendant  or  his  oixier  272.  5^.  6d.,  and  averred  that  drawer,  and 
the  defendant  delivered  the  bill  to  the  plaintiff^  and  averred  veredtothe 
an  acceptance,  presentment  for  payment,  and  dishonour.  After  ^^J^^Sed 
verdict  for  the  plaintiff,  Vaughan  Seijt.  obtained  a  rule  nisi  in  as  a  promu- 
arrest  of  judgment,  ui)on  the  ground  that  no  indorsement  by  ^"^^^i^  fa. 
the  defendant  was  averred,  and  that  the  bill  could  not  pass  vonr  of  the 
without  indorsement  by  mere  delivery ;  and  on  this  day  no  anindorse- 
cause  being  shewn,  he  made  the  ™*°*  """*  ^ 

o  9  T»   1       .      1  averred  as 

Rule  absolute,   well  as  deli- 
very. 


Thornton  and  Others  v.  Kbmpster. 

Nw,22. 

THE  Plaintiflfe  declared  upon  a  contract,  whereby  the  De-      xf  i-  u 
fendant  agreed  to  purchase  of  them,who  then  agreed  to  sell  employed 
to  the  defendant  a  certain  quantity,  to  wit,  10  tons,  of  sound  and  ^  Ji^e^^ 
merchantable  St.  Petersbwrgh  clean  hemp,  ex  Annetidy  of  the  negodates  a 
plaintiffs',  at  a  certain  price,  to  wit,  881.  per  ton,  to  be  paid  Sstakc  deli- 
for  as  therein  specified,  and  averred  a  breach  in  the  defen-  /^^^J^^®, 
dant's  not  receiving  the  hemp,  and  paying  for  it  accordingly,  ties  sale-notes 
The  third  count  stateil  a  contract  by  the  plaintifis  to  sell  to  the  d^cJ^^| 
defendant  10  other  tons  of  hemp,  (not  specifying  the  quality,)  the  goods,  no 
and  a  similar  breach.     The  action  was  tried  at  the  London  ses. 
sittings  after  Trinity  term  1814,  before  Gibbs*C.  J.,  when  it  ^^j*""^*^ 
appeared  that  the  plaintiffs  being  possessed  of  a  quantity  of  the  plaint% 
Petersbwrgh  clean  hemp,  employed  a  broker  to  sell  it,  who  j2,^i  clean*" 
acted  as  broker  for  both  parties,  and  after  contracting  for  the  hemo,  and  by 

707  J  to  buy  hemp, 

•old  to  tfae.defendattt,  and  gave  him  by  mistake  a  sale-note  oflHgA  /ZAtiMhemp,  a  description 
of  hemp  of  a  different  quafi^  from  the  Ptt^r^mrghy  and  gave  the  plaintiff*  a  note  of  the  sale 
ofPiUrAwgh  clean  hemp.  Held  that  no  contract  for  the  sale  of  this  hemp  in  question  snbsis- 
tad  between  tibe  parties. 

sale> 
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1814.        sale,  had  signed  and  delivered  to  the  defendant  a  sale-note  m 
rj,  the  following  terms:  "Bought  for  account  of  the  defendant 

t).  from  the  plaintiffs,  10  tons  sound  and  merchantable  Biga  Rhme 

Kempster.  hemp,  ex  Annettd,*'  and  subjoined  the  price  and  mode  of  pay- 
ment. But  he  delivered  to  the  plaintiffs  a  sale-note,  stating 
the  defendant  to  have  bought  of  the  plaintiffs  10  tonj»  of  St 
Petersburgh  clean  hemp,  (subjoining  the  price  and  terms,)  ex 
jfnneitd.  The  description  of  hemp  contained  in  the  first-men- 
tioned note  was  inserted  by  mistake  of  the  broker,  and  desig- 
nated goods  of  a  materially  different  quality  from,  and  of 
higher  value  than  those  described  in  the  last.  It  was  fint 
objected  that  there  was  a  variance  between  the  description  of 
the  hemp  alleged  to  be  sold  in  the  fit*st  count,  and  the  descrip^ 
tion  contained  in  the  sale-note  delivered  to  the  defendant ;  but 
the  plaintiffs  being  enabled  by  their  third  count  to  recover 
:  upon  a  contract  for  the  sale  of  heknp  of  any  description,  it  was 

then  objected  that  there  was  no  contract  between  the  parties 
for  the  sale  of  any  hemp  whatever.  Gibbs  C.  J.  thought  that 
there  was  no  mutuality;  the  broker,  who  was  the  agent  of 
both,  having  done  nothing  which  bound  both  parties  to  the 
same  bargain :  but  permitted  the  jury  to  find  a  verdict  for  the 
plaintiffs,  subject  to  the  point  reserved. 

Accordingly  Pel!  Serjt.  in  this  term  obtained  a  rule  fnn,to' 
set  aside  the  verdict  and  enter  a  nonsuit ;  against  which 

Shepherd,  Solicitor-General,  on  this  day  shewed  cause.  He 
contended  that  the  plaintiffs  were  not,  bound  by  the  pq>er 
[  788  ]  which  had  been  delivered  to  the  defendant,  but  that  they 
might,  without  calling  for  the  production  of  that  paper,  reco- 
ver on  proof  of  the  sale-note  which  the  broker,  who  was  agent 
for  the  defendant,  had  delivered  to  themselves,  and  which 
therefore  alone  sufficiently  constituted  a  contract  binding  upon 
the  defendant :  and  that  if  the  plaintiffs  proceeded  to  enforce 
that  contract,  the  defendant  did  not  disprove  its  existence  by 
shewing  the  existence  of  another  instrument  of  contract,  which 
he  on  the  other  hand  might  perhaps  likewise  enforce. 

The  Court  desired  him  to  consider  it  in  the  same  light  as  if 
there  had  been  no  intervention  of  a  broker,  but  the  plaintifis 
had  with  their  own  hand  delivered  to  the  defendant  the  one 
note,  and  the  defendant  had  with  his  own  hand  delivered  to 
the  plaintifis  the  other  note ;  in  what  condition  would  the 
parties  then  stand?  or  what  contract  would  th^re  then  be  sub- 
sjsti  ng  between  them  ?    For  the  contract  must  be  ob  the  oae 

skie 
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fade  to  seliy  and  on  the  other  side  to  accept,  one  and  the  same^      IB14. 
4hing.    It  had  truly  been  urged  that  conjnticts  might  subsist  J" 
'which,  by  reason  of  the  statute  of  frauds  could  be  enforced  by 


V. 


one  party,  although  they  could  not  be  enforced  by  the  other  Keuvstem^ 
party:  but  the  statute  of  frauds  in  that  respect  threw  a  difli- 
•culty  in  the  way  of  the  evidence;  the  objection  did  not  inter- 
fere with  the  substance  of  the  contract ;  and  it  was  the 
negligence  of  the  other  party  that  he  did  not  take  care  to 
obtain  and  preserve  admissible  evidence  to  enable  himself  also 
to  enforce  it.  But  the  objection  in  the  present  case  went  to 
the  substance  of  the  contract :  the  parties,  so  far  as  appeared, 
had  never  agreed  that  the  one  should  buy  and  the  other 
accept  the  same  thing ;  consequently  there  was  no  agreement 
subsisting  between  them.    The  rule,  therefore^  must  be  made 

*      Absolute. 
Best  Serjt,  and  Pell  were  to  have  supported  th^  rule. 


L789] 


Hamer  v.  Raymond  and  Another. 

gURRY.  The  Plaintiff  in  his  declaration  stated  that  he  was 
lawfully  possessed  of  a  whurf  situate  by  the  side  of,  and 
near  to  the  river  Thames,  to  wit,  at  Kingston,  in  the  parish  of 
St.  Saviour,  Southwark,  in  the  county  aforesaid,  and  which 
wharf  was  then  there  supported,  protected,  and  defended  by 
certain  posts  and  piles  there  then  standing  and  being;  and  the 
plaintiff  was  also  lawfully  possessed  of  two  skiffs  or  boats  then 
lawfully  being  in  the  Ibames  n^ar  to  the  plaintiff's  wharf,  to 
wit,  at  Kingston  aforesaid,  &c.,  and  the  defendants  were  pos- 
sessed of  divers  barges  then  lying  in  the  Thames  near  the 
skifl&  of  the  plaintiff,  to  wit,  at  Kingston,  and  that  the  defen- 
dants wrongfully  and  injuriously  moored  their  barges  athwart 
the  stem  of  the  skiiis,  and  so  negligently  conducted  themselves 
in  the  so  mooring  them,  that  through  the  mere  negligence, 
unskilfulness  and  mismanagement  of  the  defendants,  by  them- 
selves and  their  sen-ants,  the  ice  then  on  the  Thames  forced 
and  drove  the  defendants'  barges  with  great  violence  upon 
and  against  divers,  to  wit,  five,  of  the  piles,  and.  five  of  the 
posts  of  the  plaintiff,  and  thereby  greatly  broke^  damaged  and 

destroyed 
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destroyed  the  posts  and  piles  of  th6  wharf,  and  sunk  and  des^ 
troyed  the  plaintiiTs  skiffs  and  boats.  The  cause  was  tried  lA 
the  Surry  summer  assizes  1814,  before  Heath  J.,  when  it  ap- 
peared that  the  wharf  mentioned  in  the  declaration  was  not 
situate  at  Kingstoriy  but  at  Horslydowjiy  in  the  parish  of  SL 
Samour^  Soutkwark,  The  damage  done  to  the  boats  of  the 
plaintiff  was  not  occasioned  by  any  violence  immediately  re- 
ceived from  the  barges  of  the  defendants,  but  floating  ice 
having  driven  the  defendants'  barges  from  their  mooringr, 
they  drifted  against  certain  barges  of  die  plaintiff,  and  inipeHed 
them  against  other  boats  of  the  plaintiff  lying  within  the 
former,  which  were  thereby  injured.  The  defendants'  barges 
also  drove  against  and  injured  certain  posts  belonging  to  the 
plaintiff;  tho9e  posts  however  did  not  support  the  wharf,  but 
were  fixed  in  the  bed  of  the  river  at  the  distance  of  40  feet 
from  the  wharf,  and  were  used  for  the  purpose  of  mooring 
craft  thereto,  and  forming  an  inclosure,  which  prevented  the 
craft  from  drifting  with  the  tide.  For  the  defendant  it  was 
objected^  that  under  these  circumstances  not  one  of  the 
grievances  charged  in  the  declaration  was  proved.  Heath  J. 
considered  that  the  situation  of  the  posts  had  been  so  fixed  by 
a  local  description,  that  it  was  necessary  to  prove  them  to  be  in 
the  place  alleged,  in  which  the  plaintiff  failed ;  and  considering 
that  the  case  of  Frith  v.  Grai/j  4  T.  JR.  561.  n.  (where  on  a 
contract  to  procure  a  booth  on  Bamet  common  for  the  races, 
the  Court  held  that  the  averment  that  Barnet  common  was  ia 
Middlesex  was  perfectly  immaterial  to  the  merits  of  the  action,) 
had  recently  been  oven'ulcd  in  this  court,  and  adhering  to  the 
distinction  taken  in  Drewry  v.  Twissy  ibid.  558,  he  directed  a 
nonsuit. 

Shepherdy  Solicitor-General,  in  this  term  moved  to  set  aside 
the  nonsuit  and  have  a  new  trial,  upon  the  ground  that  it  was 
perfectly  immaterial  to  the  issue  joined  whether  the  tort  was 
committed  at  Kingstotiy  or  elsewhere  within  the  county,  and 
that  the  averment  of  any  parish  or  place  within  the  county 
was  sufficient.  The  local  description  was  mere  venue,  and 
matter  of  form.  Kirtland  v.  Pounsetty  1  Taunt.  5/0.  In  use 
and  occupation  the  parish  is  immaterial.  So,  in  case  for  a 
libellous  nuisance,  Jefferies  v.  Duncombey  2  Camp.  3;  and  in 
the  case  of  Tlie  Company  of  Proprietors  of  the  Mersey  and 
Irwell  Navigation  v.  Douglas,  2  East,  497,  which  was  for  a 
nuisance  in  obstructing  a  navigable  canal,  it  was  held  that  an 

allegation 
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allegation  that  the  defendants  obstructed  at  Preston  the  river 
which  was  situate  elsewhere^  was  not  to  be  taken  as  local 
<lescription,  but  as  venue,  which  was  immaterial. 

The  Court  granted  a  rule  nisi  upon  this  ground. 

Best  Serjt.  on  this  day  shewed  cause  against  the  rule.  He 
contended,  first,  that  it  was  necessary  to  prove  the  local  situa- 
tion of  the  posts  as  averred ;  but  if  not,  he  was  entitled  to 
maintain  his  nonsuit  on  the  ground  that  the  posts  which  had 
been  injured  were  not,  as  alleged,  posts  supporting  and  pro-? 
tecting  the  wharf:  and  the  only  other  cause  of  action  alleged, 
the  iigury  done  to  the  plaintiff's  boats,  clearly  was  not  proved  ^ 
for  the  damage  sustained  by  them  was  consequential,  atid  not 
immediate.  He  offered  however  to  pay  14/.  bs.  8d.,  the  amount 
(^the  damage  of  which  the  plaintiff  had  delivered  a  particular 
under  a  judge's  order,  if  the  defendant  would  consent  to  a  stet 
processus.  As  to  tlie  failure  in  proof  of  the  alleged  local  des- 
cription, the  Court  expressed  a  distinct  opini<Mi,  that  the  case 
of  the  Mersey  and  Irwell  navigation  against  Douglas  govomed 
thig,  that  the  description  of  the  place  was  to  be  taken  merely 
as  venue,  and  that  the  nont^uit  could  not  be  supported  on  that 
'  ground ;  but  feeling  the  weight  of  the  other  objections  to  the 
plaintiff's  recovery,  they  gave  the  parties  time  to  treat  for  a 
stei  processus,  to  which  on  this  day  the  Solicitor-General  sig- 
nified the  plaintiff's  consent. 


1814. 

Hamrr 

Raymond, 


aaimm^ 


Slark  v.  Higugatb  Archway  Company. 


[792] 
Nov.  22. 


THE  Plaintiff  declared  that  the Highgate  Archway  Company  Ifa  corpora- 
made  their  certain  promissory  note  in  writing,  and  de-  fised  to^r^se 
livered  the  same   to  J,  Nash,  and  thereby  promised,   two  money  on  pro- 
inonths  after  date,  to  pay  J.  Nash  or  order  lOOOZ.  for  value  S"a*partica* 
received,  and  that  Nash  indorsed  to  the  Plaintiff,  by  means  lar  purpose, 

/  '      -^  semble  that 

whereof  and  by  force  of  the  statutes,  the  company  became  evidence  may 
liable  to  pay  the  plaintiff  that  sum,  and  being  liable,  under-  to  impc^'h 
took  and  promised.    The  second  count  stated  that  the  dcfen-  the  notes,  by 
dants  made  the  note  under  the  common  seal  of  the  company,  werTusucd^ 

for  another 
purpose. 
Whether  a  local  act,  enabling  a  corporation  to  issue  promissory' notes  undejctl^eir  seal,  enables 

them  to  make  a  promi.<ie,  and  subjects  them  to  an  action  oV  fussumjfsii  as  incident  to  the  making 

iof  promissory  notes,  qiuerc. 

and 
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and  averred  their  promise  as  before.    There  were  similar 
counts  upon  another  note,  and  a  count  in  axsumpseruni  upon 
an  account  stated.    By  statute  52  G.  3.  c.  1 10.  (local  and  per- 
sonal) $.  6,  the  Highgate  Archway  Company  are  autiiorized,  in 
case  they  shall  think  it  meet  and  expedient  to  borrow  the 
sum  of  70,000/.  or  any  part  or  parts  thereof  upon  promissory 
notes  under  the  common  seal  of  the  company,  and  all  such 
notes  shall  be  made  payable  in  such  manner,  and  at  such  time 
or  times,  and  with  such  legal  rate  of  interest,  as  the  directors 
of  the  company  shall  think  proper,  and  all  such  notes  shall  be 
made  either  with  or  without  a  power  in  the  respective  holders 
thereof,  to  have  an  option  of  becoming  a  proprietor  of  a 
share  of  50/.  in  the  said  undertaking,  in  lieu  of.  the  principal 
money  by  such  several  promissory  notes  to  be  secured,  or  so 
much  or  such  part  thereof  as  the  company  or  their  directors, 
and  the   person  advancing  such   money  on  the  security  of 
those  notes,  shall  jointly  agree  upon,  provided  that  no  person- 
shall  in  any  case  be  admitted  to  be  a  proprietor  of  any  share 
in  the  said  undertaking,  in  lieu   of  a  less  principal  sum  of 
money  than  50/.  advanced  on  the  security  of  such  notes;  and 
the  terms  and  particulars  upon  which  the  respective  holders 
of  such  notes,  shall  ^be  entitled  to  such  option  of  becoming 
proprietors  in  the  undertaking,  shall  be  fully  expressed  and 
set  forth  in  the  said  several  and  respective  notes.    For  the 
defendants  it  was  objected  at  the  trial,  which  took   place 
before  Gibbs  C.  J.  at  the  sittings  in  Middlesex  after  Trinity 
term  1814,  that  the  action  could  not  be  maintained,  first, 
because  the  notes,  which  upon  the  proof  were  imder  the  com- 
mon seal  of  the  company,  were  deeds,  and  could  not  therefore 
be  the  subject  of  an  action  of  assumpsit;  secondly,  because 
the  defendants,  who  were  a  corporate  body,  could  not  make 
a  promise,   and  could  only  bind  themselves  by,  deed  under 
their  common  seal.    Thirdly,  that  the  notes  were  not  made  in 
form  pursuant  to  the  sixth  section  of  the  act,  which  alone 
authorized   the  company  to  issue   them,  inasmuch  as  the 
makers  ought  to  have  expressed  in  the  body  of  the  note  the 
terms  upon  which  they  were  issued,  and  the  circumstances  of 
the  barg^n  between  the  makers  and  the  holdeni.     Fourthly, 
they  offered  to  prove  that  these  notes  were  drawn  and  issued 
merely  for  the  accommodation  of  the  payee,  and  not  for  the 
purposes  of  completing  their  works,  for  which  only  the  ocHn- 
pany  were  authorized^by  their  acts  of  parliament  to  raise  the 
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sums  therein  mentioned^   and  that  unless  the  money  were        1814. 
raised  expressly  for  those   purposes,  the  notes  were  illegal,      T"""^' 
not  being  otherwise  taken  out  of  the  general  prohibition  con-  ^^ 

taincd  in  the  statute  6  Ann.  c.  22.  s,  9,  to  all  bodies  politic    Hiob&ats 
or  corporate  whatsoever,  and  to  all  other  persons  whatsoever,    AbcbwaIt 
united  or  to  be  united,  in  covenant  or  partnership,  exceeding 
the  number  of  six  persons,  in  England,  to  borrow,  owe,  or 
take  up  any  sum  or  sums  of  money  on  their  bills  or  notes  pay-         ^ 
able  at  demand,  or  at  any  less  time  than  six  months  from  tne 
borrowing  thereof,  during  the  continuance  of  the  governor 
and  company  of  the  bank  oi England.     Gibbs  C.  J.  rejected 
the  evidence  of  the  piupose  for  which  the  notes  were  made,      [  794  ] 
thiiiking  that  if  the  company  was  waiTanted  by  their  act  in 
issuing  notes  payable  to  order,  it  could  not  be  the  intention  of 
the  act  that  an  innocent  indorsee  for  a  valuable  consideration 
should  be  bound  to  look  to  a  fact  of  which  he  must  neces- 
sarily be  ignorant,  viz.  the  reasons  which  induced  the  com- 
pany to  issue  those  notes,  or  should  be  affected  by  the 
circum$:tance  that  the  makers  of  the  notes  had  it  in  their 
minds  to  dpply  the  money  Uiereby  raised,  to  one  pur|K>se 
or  to  another.    He  thought  the  statute  must  be  considered  as 
merely  directory  as  to  that  point.    The  jury  found  a  verdict , 
for  the  plaintiff  subject  to  the  points  reserved. 

Vanghan  Serjt.  in  this  term,,  moved  to  arrest  the  judgment 
upon  the  first  three  points,  and  for  a  new  trial  on  the 
fourth.  He  urged  that  it  was  never  intended  that  this  com- 
pany should  be  erected  into  a  banking  company  for  general 
purposes,  in  repeal  of  the  8th  &  9th  W.  3.  c.  20.  *.  28,  and 
therefore  they  were  bound  to  bring  themselves  within  the 
special  power  of  this  act,  and  to  express  in  their  notes 
whether  they  gave  the  payee  an  option  of  becoming  a  pro- 
prietor or  did  not,  and  if  they  did,  then  they  were  bound  to 
express  the  terms  of  the  option,  otherwise  the  notes  were 
void. 

The  Court  intimated  that  where  no  option  was  expressed  on 
the  &ce  of  the  note,  it  was  sufficiently  apparent  that  no  such 
option  was  given :  and  that  in  such  case  the  note  needed  not 
to  differ  in  form  from  an  ordinary  pi^missory  note.  If  it  were 
intended  to  give  to  the  holder  an  option  of  becoming  pro- 
prietor, the  note  must  express  the  terms  of  such  option.  Upon 
the  first  objection,  that  assumpsit  would  not  lie  against  a  cor- 
poration, the  Court  clearly  agreed  thereto,  unless  the  act 

Voi.  V.  3  F  which 
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M'hicli  authorized  the  making  of  promissory  notes,  comomxne^ 
by  a  corporation,  ex  vi  termini  impliedly  empowered  the  cor- 
poration to  make  a  promise,  which  was  therefore  the  point  to 
be  considered.  They  granted  a  mle  nisi  as  well  in  arrest  of 
judgment  as  for  a  new  trial. 

On  this  day  Best  Seijt.  was  prepared  to  have  shewn  cause 
and  Vaughan  to  support  the  rule,  but 

TJke  Courty  without  argument  or  discussion  of  the  rule  in 
arrest  of  judgment,  made  the  rule  for  a  new  trial 

Absolute. 


Nov.  22, 


Doe,  on  Demise  of  CnBERE  and  Others,  v.  Smith. 


A  covenant  HpHIS  ejectment  was  tried  at  the  Jf^estminster  sittings  after 

wc,*hi8  ixc'-  'trinity  term  1814,  before  Gibbs  C.  J,    It  ^vas  brought 

cntoM  or  ad-  to  recover  possession  of  a  house  on  the  South  side  of  Charing 

win  not  as-'  Cross^  which  Sir  fVm,  Clieere  Bart,  by  indenture  demised  to 

hS^hhli^^^  •'^'^^  ^^S^^^y  '"^  executors,  administrators,  and  assigns,  with  a 

Bisnees.  proviso,  thUt  if  Rogers,  his  executors,  or  administrators  should 

covenanu^not  break  or  not  perform  all  or  any  of  the  covenants  thereinafter 

to  assign  and  contained  on  the  behalf  of  Rosters,  his  executors,  or  admi- 

l>€C0ni6S 

bankrupt,  and  nistrators,  to  bc  kept  and  pcrformeil,  the  lessor,  his  heir?,  or 

tak"t''^ar**  assigns,  might  re-enter,  &c.,  and  Rogers  covenanted  that  he, 

lease,  his  co-  his  exccutoi*s,  or  administrators,  should  not  nor  would  during 

Sarged^by"*  ^^®  ^^^'^"  thereby  demised,  grant,  demise,  let,  set,  sell,  assign, 

41*  G.3.C,  121.  set  over,  or  part  with  that  indenture  of  lease,  or  *  the  premises 

a  breach  of^it  thereby  demised,  or  any  part  or  parcel  thereof,  for  all  or  any 

Im^  ^^^TbT*  P'^^^  ^^  ^^^^  ^^^^^  thereby  demised,  or  grant  any  underlease 
by  reason  that  thereof,  un to  any  person  <>r  persons  whomsoever,  without  the 
had"th'e  sub!^  special  licence  and  consent  of  Sir  Wm.  Cheere,  his  hcir%  or 
ject  matter  assigns,  first  had  and  obtained  under  his  or  their  hand  and  seal 
wh^^the  CO-  ^^^  ^^^^  purpose.  The  lessee  being  declared  a  bankrupt,  the 
^mmt  was  commissioners  assigned  all  his  estate  to  theu"  messenger,  who 
And  there-  assigned  to  assignees  chosen  by  the  creditors  under  the  corn- 
comes  in  mission;  and  by  indenture,  reciting  that  the  assignees  had 
If ain  as  as-  agreed  ifor  the  absolute  sale  of  the  premises  to  Palmer  foe 

signeeofhis  .  ^ «        *^ 


nssignees,  he 


[*796  ] 


lhaU  not  be  charged  with  this  covendnt;  and  it  is  no  breach  if  be  assigns. 
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tlie  assignees  bargained,  sold,  assigned,  transferred,  and       1814. . 
vcr,    and  Rogers  granted,    bargained,   sold,    assigned,        ti^^ 
;d,  and  confirmed  the  premises  to  Palmer  for  the  residue    on^Twij^i^ 
!  term,  subject  to  the  payment  of  the  rent,  and  observ-  of  Chsbrk^ 
and  performance  of  the  covenants  in  the  lease  reserved      ^  ^ 
ontaincd.    Palmer,  for  300Z.,  assigned  to  Rogers,  Rogers 
'let  to  the  Defendant,  at  an  advanced  rent,  for  three 
,  and  this  ejectment  was  brought  to  recover  the  premises 

a  supposed  forfeiture  of  the  lease  by  a  breach  of  tho 
lant.  The  jury  found  a  verdict  for  the  Plaintiff,  with 
y  for  the  defendant  to  move  to  set  it  aside  and  enter  a 
lit. 

it  Serjt.  accordingly  on  a  former  day  in  this  term  moved 
rule  nisi,  fii*st, 'upon  the  ground  that  the  terms  of  the 
tion  did  not  extend  to  prevent  an  assignee  from  assigning, 
essee's  assigns  not  being  therein  nailed.  But  if  the 
lant  had  extended  to  assigns,  the  assignees  of  the  bank- 
vere  freed  from  it  by  operation  of  law.  Philpotv.  Soare^ 
.219.  It  is  there  also  expressly  held  that  the  assignment 
le  assignees  of  a  bankrupt  is  uo  breach  of  such  a 
lant.    The  statutes  taking  the  possession  from  the  bank- 

and  enabling  the  assignees  to  sell  for  the  purpose  of 
g  his  debts,  their  operation  is  equivalent  to  an  actual  [  797  ] 
;e  by  the  lessor,  and  therefore  brings  this  within  the 
ine  of  Dumporfs  case,  4  Co.  119,  that  the  restriction  is 
for  ever.  [The  Court  relieved  him  from  this  part  of  his 
nent,  for  they  were  all  agreed  that  an  underletting  or 
iment  by  an  assignee  was  not  a  breach  of  the  covenant, 
that  the  only  question  was,  whether  the  underletting  by 
rs  afier  the  estate  came  back  to  him,  was  a  forfeiture.] 
circumstance  of  Rogers  becoming  a  bankrupt  was  no 
h  of  the  covenant,  which  extends  only  to  voluntary 
g;  he  again  comes  in  clothed  with  an  entire  new  cha* 
r,  that  of  ^signee,  and  in  such  character  he  is  not  bound 
e  covenant  not  to  assign ;  that  covenant,  so  far  as  it  was 
nal  to  him,  was  destroyed  by  the  bankruptcy,  and  it 
d  be  carrying  the  doctrine  of  forfeiture  further  tlian  it 
ver  yet  been  carried,  to  hold,  that  in  his  new  character 
signee  he  is  bound  by  the  same  covenants  by  which  he 
>ound  in  his  character  of  lessee. 
ie  Court  granted  a  rule  nisi. 

ns  Seijt.  on  this  day  shewied  cause  against  the  rule.   The 

3FSI  .statute 


m^ 
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1B14. 


Hbath  J.  concurred. 

CHAMBaE  J.    I  am  of  the  same  opinion:  the  fitatute  clears 


m  tieause    Ae  bankrupt,  where  the  lease  is  accepted  by  the  assignees^  of 
i^^^stEM,  all   responsibility  under  his  covenant.    When,  be  comes  in 
g  ^'  again,  he  comes  in  under  entirely  a  different  character :  foi 

any  thing  that  appears,  he  may  have  purchased  the  lease  for  a 
valuable  consideration  3  and  therefore  is  not  in,  merely  under 
the  lessor,  but  partly  under  those  who  had  a  right  to  assign. 
We  therefore  are  of  opinion  that  it  is  no  forfeiture,  and  that 
the  rule  must  bo  made 

Absolute, 


[801] 


JVov.  22. 


Weald  of  Kent  Canal  Company  ix.  Eobinson. 


The 
nistrator 
subscriber  lo 


admi-     fTiHE  Plaintiffs  declared  in  debt,  for  that  they  after  the 
u>er  to  passing  an  act  52  G.  3.,  for  making  a  canal  from  the 

^prmected  Medway,  near  lirandbridges^  Kent,  to  extend  to  and  unite  with 
ed  before  the  the  Royal  Military  Canal  at  Jppledore^  by  virtue  of  the  powers 
mMnttit  ^^^  thereof,  raised  and  contributed  among  themselves  a  competent 
cannot  be  sum  for  the  purposes  therein  mentioned,  not  exceeding 
wribe"to'tS^  320,0001.  viz.  280/)00Z.,  and  which  sum  was  divided  into  2800 
undertaking,  diares.  And  that  the  Defendant  afterwards  waSj  and  (com 
of  shares.  ^'  thqnce  hitherto  had  been,  and  still  was,  a  subscriber  to  thu 
ihewct  Mem-  undertaking,  and  the  proprietor  of  divers,  to  wit,  25  shares^ 
nified  execn-  amounting  to,  viz.  25002.,  and  that  the  general  committee  of 
^nisb^tors  Pianagcment  of  the  company,  duly  appointed  under  the  pro- 
•gainst  their  visions  in  that  act,  under  the  jict  on  10th  November  J812, 
*rtuu,  if  they  made  a  call  for  money  from  the  several  subscribers  to  and  pro- 
^hu  on^tiie  P"^*^^*^  ^^  shares  in  the  undertaking,  of  41. 10^.  for  every  share, 
shares  of  de-  and  appointed  the  place  of  payment,  and  gave  notice  in  news- 
Mni^i^  9f  papers  therein  mentioned,  and  by  letter  from  tlic  company's 
^eir  cfejts,  clerks,  addressed  and  delivered  to  the  defendant,  so  being  such 
the  company,  proprietor  of  shares,  and  shewed  the  amount  of  the  defendant's 
tore  had  noT  P^^P^^^^^^3  ^^^  non-payment,  whereby  an  action  had  accrued 
awetr,  or  re-  to  demand  I12Z.  IO5.,  and  also  twenty-five  pounds,  being  after 
to^^nsier^'    the  rate  of  one  pound  for  every  share  in  respect  w  hereof  the 

tlie  shares  to 

others  who  wonid  repay  (o  the  administrators  tlic  calls  paid  on  the  iiharcs,  and  pay  the  fittme 
calls ;  and  if  np  ^rsons  ^vjould  take  tiicuiy  then  to  declare  the  shares  forfeited  to  the  companj ; 
temble,  that  no  action  can'bc  maintained  against  an  administrator,  thougli  he  has  paid  one 
call,  for  not  paying  subsequent  calls.  * 

defendant 
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defeDdant  became  8uch  subscriber  and  proprietor.   The  second       19U« 
count  stated^  that  the  defendant  was  indebted  to  the  plaintifis    -w^^^'of 
in  1 12Z.  10^.  for  a  certain  call/  to  wit^  a  call  of  41.  10s.  per       Kkyr 
share  upon  divers,  to  wit^  25  shares  in  a  certain  undertaking  Capal  Con^* 
in  the  act  specified,  in  respect  whereof  the  defendant  liad        Pf^^ 
before  that  time  subscribed  a  large  sum,  to  wit,  2500L,  being    RobinsoK' 
at  the  rate  of  lOOZ.  for  each  share,  whereby,  and  by  reason  of    " 
ihc  sum  remaining  unpaid,  an  action  had  accrued  to  the      [  802  ] 
plaintiffs  by  that  act,  to  demand  from  the  defendant  that  sum, 
residue,  &c.,  and  averred  non-payment,  &c.    The  act  in  ques- 
tion passed  on  12th  May  1812,  and  contained  the  name  of  the 
deceased  22.  tVilmott  among  the  pei*sons  thereby  incorporated. 
Sect.  65  empowered  the  general  committee  of  management 
from  time  to  time  to  make  such  calls  for  money  from  the  sub- 
scribers to,  and  proprietors  of  shares  in  the  undertaking,  or 
persons  who  had  advanced,  or  might  advance  any  money  on 
account  of  such  sliarcs,  or  any  of  them,  in  order  to  defray  the 
expences  of  the  undertaking,  as  they  should  find  necessary. 
By  sect.  66.,  the  respective  persons  who  had  already  subscribed 
or  advanced,  or  who  should  thereafter  subscribe  or  advance, 
any  money  towards  the  undertaking,  or  should  be,  or  become, 
fbe  ownere  or  proprietors  of  shares  in  the  undertaking,  were 
required  to  pay  the  sums  by  them  respectively  subscribed,  or 
to  be  called  for,  in  respect  of  the  shares  on  account  of  which 
they  had  advanced,  or  should  advance  any  money,  or  such 
parts  and  proportions  thereof,  as  should  from  time  to  time  be 
called  for  by  the  committee  of  management ;  and  in  case  of 
neglect  to  pay,  such  person  should  forfeit  to  the  company  H. 
for  every  share  for  or  in  respect  whereof  he  had  subscribed, 
or  advanced,  or   should  subscribe  or  advance,  any  money. 
And  it  gave  an  action  against  defaidters  by  debt  or  on  the  case. 
Sect,  67*  enacted,  that  in  actions  for  calls,  it  should  suffice  to 
declare  the  defendant  indebted  for  such  or  so  many  calls,  of 
such  or  so  many  sums  of  money,  upon  such  or  so  many  shares, 
for  or  in  respect  whereof  such'  defendants  should  have  sub- 
scribed or  advanced  any  money,  as  the  case  might  be,  whereby 
an  action  had  accnied,  &c.,  and  that  in  such  actions  it  should 
only  be  necessary  to  prove  that  the  defendant  at  the  time  of 
such  call  was  a  subscriber,  or  owner,  or  proprietor  of  siich 
shares  in  the  undertaking,  or  had  paid,  or  advanced,  or  caused      [  803  ] 
to  be  paid  or  advanced  some  sum  of  money  in  respect  of  any 
^ucb  sliai'cs,  and  that  such  call  was  actually  made,  and  notice 

thereof 
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1814.       thereof  given  in  pursuance  of  that  act.    By  s.  7\ .  if  any  owner 
-m   \A  ^    ^f  shares,  or  person  having  advanced,  or  who  might  advance, 

KsNT       <^y  money  for  or  in  respect  of  any  shares,'  should  die  before 
Caiwi  Com-  payment  of  the  full  sum  to  be  advanced  in  respect  of  each 

P^y  share  which  he  should  have  been  possessed  of,  or  entitled 
SoBiiftoif.  ^^^^9  or  have  made  any  advancement  in  respect  of,  without 
having  made  any  provision  by  will  or  otherwise  how  such 
shares  should  be  disposed  of,  and  how  the  future  calls  in  res- 
pect thereof  should  be  answered,  then  the  executor  of  any  such 
owner  so  dying,  should  be  indemnified  against  all  infants,  and 
alt  persons  whomsoever,  for  or  on  account  of  his  having  pud 
any  money  when  called  for  as  aforesaid  to  complete  the  sub- 
scription of  such  deceased  owner,  or  person ;  but  in  case  such 
deceased  owner  or  person  should  not  have  left  assets*  sufficient, 
or  if  such  executor  or  administrator  should  neglect  or  refuse 
to  answer  such  calls,  the  company  were  thereby  empowered 
and  required  to  admit  any  other  persons  to  be  proprietors  of 
his  shares,  on  condition  that  they  should  pay  to  the  company 
the  calls  unpaid  on  such  shares,  and  also  to  the  executors  or 
administrators  of  such  deceased  owner  or  person,  or  to  other 
the  persons  entitled  to  his  or  her  efiects,  the  full  sum  paid  by 
such  deceased  owner  or  person  in  his  lifetime  by  virtue  of 
any  calls  upon  such  shares;  and  in  case  no  person  should  be 
found  willing  to  be  admitted  on  those  conditions,  such  shares 
should  be  forfeited  to,  and  become  absolutely  vested  in  the 
company,  in  trust  for,  and  for  the  benefit  of  the  rest  of  tbe 
proprietors,  and  might  be  sold  as  other  forfeited  shares  by  vir- 
tue of  that  act.  And  by  the  73d  sect,  it  should  be  lawful  for 
the  proprietors  of  shares  to  sell  and  dispose  of  any  shares  which 
they  should  be  entitled  to  therein,  subject  to  the  rules  and 

[  80i  ]  conditions  therein  mentioned,  and  it  prescribed  a  form  of 
.  transfer.  An^  on  every  such  sale,  the  transfer,  being  executed 
by  the  seller  and  purchaser  in  the  presence  of  two  credible 
witnesses,  should  be  kept  by  the  purchaser  for  his  security, 
after  the  clerk  to  the  company  should  have  registered  a  me- 
morial of  such  transfer  and  sale  for  the  use  of  the  company,  and 
.  should  have  indorsed  the  registry  of  such  Memorial  on  the 
transfer;  and  until  such  memorial  should  have  been  so  regis- 
tered, such  purchased  should  h'ave  no  part  or  share  of  the  profits 
of  the  navigation,  nor  any  interest  or  dividend  in  respect  of 
such  shares  paid  him,  or  any  vote  in  respect  thereof  as  a  pro- 
prietor of  tbe  undertaking.    The  cause  was  tried  hdkm 

Heath  J. 
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t 

Heath  J.  at  the  Kent  summer  assizes  1814,  when  it  appeared  .  *^^4' 
that  Robert  fVilmott  Esq.  having  in  1809  subscribed  for  certain  \^^\^  ©f 
shares  in  the  projected  canal,  and  signed  the  petition  to  par-  Kbht 
liament  upon  which  the  act  afterwards  passed,  died,  and  Canal  Corn- 
letters  of  administration  were  in  May  1810  granted  to  two  ^^ 
others  and  the  defendant,  which  last,  in  June,  paid  a  deposit  of  BoBiirsoir. 
251.  on  the  shares  to  Martin  and  Co.,  bankers  to  the  subscri- 
bers, whose  clerk  three  days  after  applied  by  letter  to  the 
defendant,  requesting,  as  directed  by  the  committee  of  manage- 
ment, that  the  deposit  on  the  shares  of  which  Mr.  WihnottwViS 
a  proprietor,  might  be  paid  to  Martin  and  Co.,  as  it  would  be 
shortly  proposed  to  declare  the  shares  of  defaulters  forfeited. 
The  defendant,  in  answer,  apprised  them  of  his  late  payment, 
requesting  to  have  a  "printed  receipt  for  that  money,  and 
that,  if  there  was  no  objection  to  the  receipt  being  given  in 
his  own  name,  he  wished  it  to  be  done  so,  as  he  had  paid  the 
money  himself.''  The  subscribers'  clerk  sent  the  defendant, 
on  16th  June  1810,  a  receipt  by  Martin  and  Co.  of  R.  Wilmott 
£sq.,  for  an  instalment  of  2^  per  cent,  on  the  shares  held  by 
him  in  the  undertaking.  The  administrators  of  fVilmott  in 
1810  sold  his  shares,  to  a  person,  who  not  now  liking  the 
speculation,  treated  his  purchase  as  a  nullity.  The  defendant  [  805  ] 
paid  no  money  subsequent  to  the  passing  of  the  act.  In  June 
1812  a  committee  of  management  was  appointed,  who  on  the 
24th  of  October  following  made  the  call  fur  which  this  action 
was  brought,  and  applied  to  the  defendant  by  letter,  to  pay  the 
call  upon  the  shares  of  the  late  R.  fVilmott.  And  the  plaintiffs 
now  sought  to  enforce  the  call  against  the  defendant,  consider- 
ing the  sale  of  the  shares  as  void  for  want  of  compliance  with 
the  requisites  of  the  73d  section,  and  treating  the  defendant  as 
having  made  himself  by  his  letter  of  June  1810  the  owner  of 
the  shares  in  his  own  right.  For  the  defendant,  it  was  insisted 
'  that  he  was  not  chargeable,  first,  because  he  was  not  an  origi- 
nal subscriber,  nor  was  he  a  person  advancing  money  towards 
the  shares  in  liis  own  right ;  his  request  to  have  the  receipt 
given  him  in  his  own  name  not  having  been  complied  with ; 
nor  was  he  a  purchaser  under  the  act,  nor  in  any  wise  per- 
sonally admitted  as  a  proprietor  by  the  other  subscribers ;  and 
that  in  his  character  of  administrator,  though  he  had,  under 
the  71^^  section,  the  power  to  apply  the  assets  of  the  intestate 
in  payment  of  the  calls,  if  he  judged  it  profitable  for  his 
estate,  he  had  also  the  power  of  renouncing  the  shares,  which 

the 
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•  ... 

IQ14.  the  committee  mighty. if  they  pleased^  transfer  to  another  <m 

...   .  i    -  the  terms  of  the  7lst  section,  or  dechire  forfeited.    And  that 

^^T  ^^'^^  ^f  ^^^  were  at  all  liable,  yet  he  was  not  liable  in  either  of 


I  tJqoji-  the  characters  in  which  only  he  was  charged,  viz. ;  by  the 
K^y  first  count  of  the  declaration,  as  having  since  the  passing  of 
VUmivBOH,  ^^^  ^^  become  a  subscriber  to  the  undertaking,  or  a  proprie- 
tor of  shares ;  nor,  as  charged  in  the  second  count,  as  having 
subscribed  for  or  in  respect  of  shares  in  the  unde^^taldng.  The 
provisions  of  the  act  not  being  fully  stated  at  the  trial,  the 
jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  point  re- 
served, whether  the  declaration  properly  stated  the  defendant's 
liability. 
[  806  ]  Shepherd  Solicitor-General,  in  this  term  obtained  a  rule  niii 
to  set  aside  the  verdict,  and  have  a  new  trial. 

Best  Seijt  shewed  cause,  and  contended  that  all  the  different 
phrases  used  in  the  act  to  express  persons  interested  in  shares 
were  mere  synonyms,  and  that  the  defendant  was  sufficieutly 
described  in  either  count. 

Shepherd  supported  his  rule. 

GiBBsC.J.  According  to  the  plaintiffs'  own  statement^ 
the  defendant  only  succeeds  to  the  subscription  of  anodier, 
(though  even  if  that  were  the  case,  we  should  have  great 
difficulty  to  see  how  the  defendant,  under  the  circumstances, 
could  be  brought  M'ithin  the  description  averred  in  the  decla- 
ration as  a  subscriber,)  but  there  is  no  pretence  for  contending 
tliat  the  defendant  cither  fiUs  the  character  of  any  subscriber 
named  iu  tlie  act,  or  of  any  who  has  subscribed  since  the  act 
passed.  Laying  aside  the  question  of  the  description,  and 
going  to  the  merits :  the  question  whether  tlie  company  bav£ 
a  right  to  call  on  the  defendant  in  Ills  individual  character, 
depends  on  this,  whether  he  is  ^ititled  to  the  subscription  in 
his  own  right.  The  facts  are,  that  Hl^lmott  the  subscriber 
dies,  the  defendant  was  desirous  to  become  an  adventurer, 
and  to  have  those  shares  himself.  The  company  were  hound 
Ji^y  the  subscription  of  Wilmott,  to  give  him  those  shares.  The 
defendant  sends  money  to  them  in  his  own  right :  but  they 
send  him  a  receipt  to  fyUmott :  the  defendant  might  have  ob- 
jected, and  desired-  to  have  his  money  back,  but  instead  of 
that,  he  must  be  considered,  by  keeping  the  receipts,  to 
acquiesce  in  taking  the  sliares  as  administrator :  if  tlie  com- 
})any  wisli  to  charge  him  as  administrator,  tlie  mode  is 
^)oiuted  out  by  the  act,  namely,  eitlier  to  give  the  shares  to 

another 
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:her  or  declare  them  forfeited.    If  this  ui^dfxtaking  had  UfU. 

red  a  profitable  *  pojaccrn^  the  defendant  would  certainly  jy^^r  - 

^  been  accountable  to  tlxe  effects  of  his  intestate  for  the  Bibnt 
;eeds^  and  therefore  the  plaintiffs  should  have  sued  him  as  Ctaoid  €Mti- 

inistrator.  if  at  alK  P^^y 

Rule  Absolute,  to  enter  a  noijsuit  robinson. 

(being  thus  amended  b^  consent.)  r  •  307  i 


'  ■■  w 


Weight  v.  Lamis.  Clerk. 

'  Nov.  25. 

IHIS  was  an  action  commenced  agatost  the  Befi^ndimt  for     The  arch- 
non-residence  upon  his  vicarage  of  Banbwi/f  in   the  Jjjjjj^lre  **' 
ity  and  diocese  of  Oxfordy  and  his  rectory  of  Charmeltony  signed  aifter 
he  county  of  Northampton  and  diocese  of  P^terbormgh.  ©fa  bishop's  * 
the  23d  of  June  18  J  4,  the  Bishop  of  Os^ord  licensed  <^be  "•«J^F«^^« 
ndant  to  be  absent  from  his  benefice  of  Sanbury  fba  two  grantednnder 
s  from  that  date,  cm  account  of  his  havin^^  the  benefice  of  JJ\^'„ '  ^'  ^* 
rweltouy  in  the  county  of  Northampton  and  diopese  of  Pe-  sach  a  licence 
yroiigh,  and  the  defendant  residing  at  Daventry  within  four  eaus?u  u 
js  of  the  same,  by  a  licence  of  his  diocesan^  and  a  certificate  ?°^®'''*^!2r 
cencc,  pei'forming  the  duty  of  Cluurwelton  himself,  ^id  49  c.  t  ^«  S* 
ing  a  licensed  resident  curate  at  Banbury.    To  this  licence  Jjjl  yj.^'^^ 
Archbishop  of  Canterbury^  on  the  8th  of  November  1814,  andcertificate 
cribed  his  name  by  way  of  allowance.    The  Sisbop  of  J^^    *  *^' 
yrd  at  the  time  when  he  granted  the  licence,  indorsed 
eon  his  certificate  of  satisfitction  that  the  cause  of  granting 
id  subsisted  during  two  years  and  six  months  immediately 
cedent  to  the  grant  thereof,  and  that  he  would  have 
ited  the  defendant  licence  of  non- residence  on  his  benefice 
Uinbury  for  that  period,  if  previously  applied  for,  and  that 
conditions  had  been- performed.    This  insti'ument  was      [808] 
stered  on  the  same  day.    The  defendant  had  obtained  a 
mons  for  discontinuing,  which  was  heai'd  before  Heath  J. 
bambers  in  the  last  Trinity  vacation,  when  the  application 
dismissed  upon  the  ground  that  the  licence  and  certificate 
Lted  for  JSanbury,  being  granted  for  an  especiid  cause,  not 
neratcd  in  43  G.  3.  c.  84.  s.  19.,  were?  iuefl5icien;t  unless 
rVQd  hy  the  i^*chblsJlaQp,  un4er  the  20th  sec^n  9^  that  act* 

The 
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^^^^*       The  defendant  had  since  obtained  his  Grace's  allowance,  and. 

Wright      ^^*^*  Serjt.  had  on  a  former  day  obtained  for  hini  a  rule  mn 

ff^  for  a  discontinuance  on  payment  of  costs  of  the  action  up  to 

LacB^Clerkf  the  time  of  the  application,  and  costs  of  office  copies  of  the 

affidavits,  against  which 

Copley  Serjt.  now  shewed  cause  upon  a  mistake  in  hci  as 
to  the  time  of  registering  the  licences  for  CharweUon,  and  con- 
tending, as  to  Banbury,  that  the  cause  assigned  for  granting 
the  licence  not  being  one  of  those  included  in  «.  19.  of  43.  G.3. 
and  requiring  the  archbishop's  allowance  under  s,  20.,  the  act 
54  G.  3.  c.  54. 5.  1.  which  gave  the  certificate  upon  a  licence 
granted  after  passing  that  act,  and  before  1st  July  1814,  like- 
wise required  that  it  should  be  allowed  by  the  archbishop  bo- 
fore  the  1st  of  July  1814,  and  that  not  having  been  done,  the 
licence  on  the  2d  of  July  became  void,  and  the  subsequent 
ratification  of  the  archbishop  could  not  have  a  retrospect  to  set 
it  up  again. 

Blosset  in  support  of  his  rule,  referred  to  the  words  of  43  G.3. 
c.  84.  8.  20.,  which  direct  that  after  obtaining  a  licence  Crom 
a  bishop  for  special  cause,  '*  the  nature  and  special  circum- 
stances of  the  case,  and  the  reasons  that  have  induced  such 
bishop  to  grant  such  licence,  shall  be  forthwith  transmitted 
to  the  archbishop  of  the  province,  who  shall  forthwith  by 
himself,  or  by  some  commissioner  or  commissioners  appointed 
[839]  for  that  purpose,  from  among  the  bishops  of  the  province, 
examine  into  the  case,  and  make  such  enquiries  as  to  any  par- 
ticulars relating  thereto  as  such  archbishop  or  commissioners 
may  think  necessary,  and  after  such  enquiries  made  by  himself 
or,  where  the  same  shall  be  made  by  such  commissioner,  after 
a  roturn  of  the  substance  thereof  in  writing  to  such  arch- 
bishop, such  archbishop  shall  thereupon  allow  or  disallow  such 
licence,"  &c.  When  the  bishop  has  granted  his  licence,  he  has 
executed  his  authority.  The  power  given  to  the  archbishop 
afterwards  to  allow  or  disallow,  is  in  the  nature  of  a  condition 
subsequent ;  but  when  the  allowance  is  granted,  the  licence 
becomes  good  ab  initio^  and  derives  its  authority,  not  from  the 
archbishop,  but  from  the  bishop,  in  like  manner  as  a  bargain 
and  sale  of  land  after  enrolment  is  good  from  the  time  of  its 
execution,  and  is  not  void  for  the  mean  time  until  enrol- 
ment. If  it  were  otherwise,  the  licence  would  derive  its  whole 
effect  and  authority  from  the  archbishop,  not  from  the  bisbop^ 
which  is  not  the  intention  of  the  statutes.    The  enquiries  to  be 

conducted 
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conducted  by  the  archbishop  or  his  commissioners  may  occupy       1814. 
considerable  time.    The  incnnibent  caimot  accelerate  their 


proceedings,  and  in  what  a  situation  is  he  left,  if  he  has  no  ^ 

protection  from  his  licence  until  they  have  completed  their  LAMB^Clerk.- 
enquiries  I    The  statute  54  G.  3.  c.  64.  requires  no  registration 
of  the  allp^^aqce  by  the  archbishop. 

GiBBs.  C.  J-  The  object  of  the  act  was  to  relieve  clergymen 
who  were  entitled  to  those  excuses  which  the  legislature  had 
given  for  non-residence,  and  who  might  have  procured  dis- 
pensations for  non-residence,  but  had  not  procured  them; 
and  it  was  intended  to  relieve  them  by  permitting  them  now 
to  obtain  a  licence  from  the  bishop,  if  he  would  annex  thereto 
a  certificate,  that  if  they  had  sooner  applied  the  licence  would 
have  been  granted.  It  is  said  here  that  though  the  licence  was 
obtained  and  registered  within  the  14  days  next  after  the  [  810  ] 
granting  thereof,  yet  it  was  of  that  sort  which  was  not  valid, 
without  an  additional  allowance  by  the  archbishop  to  give  it 
validity ;  and  it  is  objected  that  such  allowance  was  not  ob- 
tained before  the  1st  of  July  1814.  If  we  find  in  the  act  that 
this  is  required  to  be  done  within  that  period,  we  must  decide 
in  favour  of  the  objection ;  if  we  do  not  find  it  prescribed  by 
the  act,  it  seems  that  it  is  not  necessary  that  it  should  be  done 
within  the  like  time.  There  is  this  additional  reason  for  tliat 
construction;  it  is  reasonable  not  only  that  a  longer  period' 
should  be  granted  for  getting  both  the  licence  and  the  arch- 
bishop's allowance  than  for  merely  getting  the  licence,  for 
which  alone  time  is  given  to  1st  July  1814;  but  it  is  probable 
that  for  obtaining  the  licence  and  getting  the  archbishop's 
allowance  too,  more  than  double  the  time  would  be  necessary: 
this  is  not,  however,  a  circumstance  on  which  the  Court  can 
rely,  but  we  may  call  it  in  aid.  We  must  decide  on  the  words 
of  the  act.  The  words  are  these :  all  licences  which  shall  have 
been  granted  or  shall  be  granted  on  or  before  the  1st  day  of  July 
18 14,  by  any  archbishop  or  bishop,  under  and  subject  to  the  pro- 
visions of  the  43  G.  3.,  and  upon  which  the  archbishop  or  bishop 
granting  the  same  shall  certify  as  therein  mentioned,  shall  be 
deemed  and  taken  to  be  good  and  valid  as  licences  under  the 
f  aid  recited  act  43  G.  3.  from,  and  for,  and  during  the  periods 
fpecified  in  such  certificates  respectively,  as  fully  and  effectu- 
ally as  if  licences  had  been  duly  granted  at  and  for  such 
period,  and  had  been  duly  registered,  and  all  the  provisions  of 
the  said  first  recited  act  in  relation  thereto  duly  observed. 

It 
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1814.       It  is  ta  be  remarked  that  this  clause  in  the  act  speaks  of 
_  notliing  but  the  licence;  it  limits  no  tfttte  to  any  fttfther  pro-- 

^^  ceedings :  if,  therefore,  the  licence  be  obtained  m  due  time, 

iMMft^Clierk.  though  the  allowance  be  not  obtained  till  a  f^rtker  period,  it' 
[  811  ]  mv»t  be  deemed  eflTectual.  If  no  idlowance  foe  ever  obtsdnedj 
the  licence  can  never  be  deemed  effectual,  nor  can:  give  the' 
party  the  relief  b6  prays  for,  but  from  and  afiter  tb^  allowance 
we  think  that  the  licence  and  certificate  are  rendered  efFectnaI| 
and  that  the  party  is  entitled  to  this  relief. 

Role  absohite. 


I>ALToN,  Demandant;  Greg^  Tenant. 


I. 


.? 


Antieiit  M.  J^LOSSET  Seijt.  moved  to  insert  in  a  recovery  of  the  2tf 
amended  by  year  of  Queen  Anncy  sextam  partem  pastunB  pro  nonagmUl 

^^rm^.  fte^/iw  after  the  words  ducentas  acras  jampnarum  et  brueney  antf 

•eswitboat  before  the  words  commmmm  pasturce  pro  omnimodis  bestSs^- 

ofihc^vou""*  The  deed  to  lead  the  uses  conveyed  all  that  and  those  the' 

^ut  **uS?  parts*  purparties,  and  shares  of  Elizabeth  Sateman  in  thc^ 

therein  at  the  manor  of  Middleton,  &c.    Blosset  produced  affidavits  of  per-' 

we^^,  Md*'  ^^  ^^^  ^^  ^^^  tenants  of  the  manor  for  70  years,  that  the^ 
intention  they  owners  of  this  estate  had  during  all  that  time  enjoyed  90  oiilf 
0  pass.  ^j.  jgg  cattle- gates,  which  existed  in  a  certain  meadow.  The' 
manor  appeared  to  have  been  enjoyed  in  6th  parts  at  chatf 
time,  as  it  now  was.  The  only  question  was,  whether  tte* 
property  was  intended  to  be  embraced  by  the  recovery.  The' 
words  of  the  deed  to  lead  the  uses  were  large  enough  to  pass' 
them,  if  they  were  intended  to  pass. 

The  Court  held  this  was  insufficient;  all  that  the  applicant, 
urged,  WQSy  that  there  were  words  in  the  deed  sufficient  toi 
carry  these  cattle-gates,  supposing  the  vouchees  were  therf 
seised  of  them,  but  there  had  been  no  proof  shewn  that  they 
[  812  J  were  then  seised  thereof:  they  might  have  been  purchased 
the  next  year  after  the  recovery  suffered. 
77u?  Court  refused  the  rule. 

Blosset  then  moved  to  amend  this  recovery,  by  substituting 

'300  for  100  acres  of  land  in  Middleton  and  Tbiilgrare.    The* 

deed  to  lead  the  uses  mentioned  the  estate  to  contain  48^ 

acres^  little  more  or  less,  and  the  recovery  compri2ed  only  100 

acres 
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acres^  of  land,  100  acres  of  meadow,  100  acres  of  pasture,  and        IBl*. 
300  acres  of  fiirze  and  heath.  r-  .      ^ 

Demandant, 
JBlosset  then  moved  to  amend  a  fine  suffered  in  the  year         &a 

1759,  by  inserting  therein  the  cattle-gates  above  mentioned. 
His  evidence  of  seisin  w^t  back  seven  years  beyond  that 
period. 

The  Court  ruled  that  he  must  have  an  affidavit  of  the  intent 
of  the  parties  to  pass  them ;  and  he  did  ;iot  shew  that  they 
were  seised  in  tail  of  these  by  the  same  title  as  the  other  pre- 
mises. If  lie  could  shew  a  preceding  deed,  containing  a  prior 
conveyance  of  the  cattle-gates  to  the  tetiant  in  tail,  it  inlg^t 
do;  if  he  could  shew  by  earlier  deeds  that  the  tenant  in  tafl 
had  the  cattle-gates,  and  that  the  deed  to  lead  the  u^es  had 
words  enough  to  pass  the  whole,  perhaps  it  might  extend  eyieti 
to  the  other  recoveries. 

Rule  refused. 


[813] 


BraNDBR  V.  PSNtBAZB.  iVMl.fS. 

pELL  Serjt.  moved  for  an  attachment  for  non-performance     The  Court 
of  an  award  which  had  been  thus  served  on  the  Defendants  ^*  notiafer 

personal  ier« 

A  person  instructed  by  the  Plaintiff  to.  apply  for  the  money  vice  of  aa 
awarded,  called  at  the  defendant's  house,  and  delivered  to  a  * pJJ^^^to^ 
lAUd  servant,  who  said  her  master  was  not  at  home,  a  copy  of  contonpt. 
the  award,  of  the  warrant  of  attorney  empowering  the  appli- 
cant to  receive  the  sum,  and  a  note  containing  bis  demand. 
The  servant  went  up  stairs  with  these,  and  returned  With  an 
answer  that  the  defendant's  attorney  would  be  there  on  the 
following  day,  and  would  give  an  answer.    Another  servant 
8tated  that  the  defendant  then  was,  and  for  some  time  had 
been  confined  to  his  chamber  by  gout,  which  the  deponent 
believed  to  be  true. 

The  Court  held,  that  since  there  was  no  evidence  of  an  ac- 
knowledgment by  the  defendant  that  the  award  had  come  to 
Ills  hands,  they  could  not  even  from  these  strong  facts  infer  it, 
for  the  purpose  of  placing  him  in  contempt,  and  they 

Refused  the  rule. 
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1814. 


Nov.  2^. 


Bingham  aud  Others^  Assignees  of  Benjamin  Tabart,  a 

Bankrupt^  v,  Dickie. 


The  Court     fTT^HE  PlaintiflFs  by  their  proper  description  sued  out  a  writ 
a  clerical  M,    against  the  Defendant.    The  sheriff  of  Devon  made  a 

speUinff  of  the  warrant  to  his  officer  to  arrest  the  defendant,  in  which  be 
plaintiff's  styled  the  plaintiflFs  ^^  assignees  of  jB.  Tarbarty'  under  which 
bail-piece,       warrant  the  defendant  was  taken;  and  both  in  the  bail-bond 

without  the  ^j^^  bail-piece  which  were  given,  the  name  was  called  Tar- 
consent  of  the  *^  .07 

bail.  bart.    The  plaintiffs  sued  on  the  baiUbond,  the  bail  pleaded 

TW^its  a^^*^  only  comperuit  ad  diem. 

fatalfariance.  Sheplierd^  Solicitor-General,  had  obtained  a  rule  nisi  that 
the  bail-piece  might  be  amended  by  changing  Tarbart  to  Ta- 
barty  and  that  a  rule  which  the  plaintiffs  had  obtained,  that  the 
sheriff  should  return  the  writ,  might  be  set  aside.  The  bail, 
on  whom  the  rule  was  served^  on  a  former  day  shewed  cause 
by  Pell  Serjt.,  and  peremptorily  refused  to  consent  to  the 
amendment. 
,  Best  Seijt.,  for  the  plaintiffs,  endeavoured  to  support  his 

right  to  a  return  of  the  writ,  but  the  CoxrcX,  held  it  would  be 
too  hard  on  the  sheriff^  and  made  that  part  of  the  rule  absolute 
with  costs;  they  would  willingly  aid  the  bail,  agtiinst  whom, 
as  they  had  not  pleaded  non  est  factum^  judgment  must  pass 
as  the  record  now  stood^  but  they  could  not  aid  them  unles 
the  bail  would  in  their  turn  also  consent  to  do  that  which  was 
just. 

On  this  day,  the  roll  being  in  court,  and  it  appearing  that 
the  bail  therein  were  put  in  at  the  suit  of  the  plaintifis,  as 
assignees  of  J3.  Tarbart ^  upon  this  failure  of  the  record  the 
plaintiffs  had  judgment  upon  the  issue  of  comperuit  ad  diem. 
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1814. 


Edwards  v.  Hoddikg. 


Mv.26. 


rHIS  was  an  action  for  money  had  and  received^  and  upon     As  attor- 
the  trial  of  the  cause  before  Dampier  J.  at  the  Soarum  ^!So9m\^ 
mnier  assizes  1814,  it  appeared  to  have  been  brought  under  tiooeer  re- 
e  following  circumstances.    The  Defendant  was  employed  p^t  on 

auctioneer  and  solicitor  to  the  assignees  of  certain  bank-  ^^tj^^..^ 
pts^  to  sell  by  auction  on  the  18th  of  March  1813  a  freehold  sold  by  ue- 
tate.     Among  the  conditions  of  sale,  the  purchaser  was  quSriwniuS 
imediately  to  pay  down  a  deposit  of  ten  per  cent  in  part  of  on  the  tiUe, 
e  purchase  money.    The  Plaintiff,  who  occupied  the  estate  STey  imtT 
r  a  term  which  expired  at  Lady  day  1814,  was  the  purchaser  ^*®**^»  P^ 

the  third  lot  at  the  price  of  11,2601.,  and  paid  to  the  de-  iiosUioliis 
ndant  10001.  on  account  of  the  deposit,  and  duty.    The  S^S^^SliS^ 
istract  was  not  delivered  by  the  time  stipulated,  but  was  the  deposit  bj 
ceived.    The  purchaser  requiring  some  further  elucidatkHi  answmSC  * 

the  title,  which  was  not  furnished  so  promptly  as  to  satisfy  *??^*£ji5* 
m,  his  solicitor  on  the  21st  of  March  1814  wrote  to  the  notcoiuent 
fendant,  that  *'  for  want  of  a  title,  the  latter  would  be  Ja^^JSJid*' 
eased  to  return  the  plaintiff  his  deposit  money  with  interest,  enfbrce  the 
id  that  he  the  solicitor  would  write  to  the  plaintiff  to  prepare  Hekiauit  dm 
quit  accoi*ding  to  the  defendant's  notice,"  which  had  been  bayerpMt 
rved  on  the  plaintiff  in  September  1813,  for  quitting  at  the  depoittfivnc 
id  of  his  term  or  paying  double  rent.    Tlie  defendant  on  ^••"^^^!?^?ft 

»^    *   ■  *-'  B8  monev  nsn 

e  23d  wrote  in  amswer,  that  '^  he  was  directed  by  the  and  recdved 

signees  to  inform  the  plaintiff's  solicitor,  that  they  were  pro-  ^^J^JjJ?/ 
eding  with  the  title  to  the  estate,  and  that  they  would  not  i.becaoietbo 
nsent  either  to  return  the  plaintiff's  deposit,  or  to  let^bim  attorney,  had 
'  his  purchase."    The  plaintiff  and  two  other  purchasers  "^^STaS^ 

.  2dth  March  again  wrote,  announcing  their  '^  determination  i nm/lm 

abandon  their  contract^  and  required  a  re-payment  of  their  SiUd^ow  tl» 
veral  deposits,  with  *  interest,  and  stated  their  intention  to  money;!,  bo* 
c  on  refusal."    On  the  30th  the  defendant  wrote,  that  "  he  SdAe^plSn 
d  laid  the  last  mentioned  letter  before  the  assignees,  who  ^^^i'JL 
rected  him  to  say,  that  they  would  not  return  the  deposit,  sayUMhehod 
>r  suffer  the  plaintiff  to  abandon  his  purchase.    They  had  ^^  ^  ^^^' 
}t  no  time  in  procuring  answers  to  the  objections,  and  were    C  *  ^^^  ) 
You  V.  3  G  proceeding 


m 


Edwards 

V. 
HODDINO. 
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proceeding  to  complete  the  title  as  fast  as  possible."  At  the 
trial  the  defendant's  counsel  did  not  attempt  to  prove  that 
the  title  had  been  perfected  in  time,  although  they  said  it 
would  shortly  be  made  good,  but  relied  on  the  fact  that  the 
defendant  had  received  no  notice  from  the  plaintiff  not  to  pay 
over  the  money,  and  they  proved,  that  before  the  plaintiff's 
fi^  demand  made  frcmi  him  of  the  depoeit,  he  had  paid  over 
the  whole  of  it  to  the  assignees  who  were  his  principals^  ond 
they  contended  that  therefore  the  action  could  not  be  BMtin^ 
tained  against  him.  Damj^  J.  thought  that  the  defendaat 
%VBS  tiot  authorized  to  part  with  the  deposit,  when  he  must^ 
from  his  employment  as  solidtor  for  the  vendors,  have  ktMnm 
long  before  he  paid  it  over,  *  that  there  were  objections  to  the 
title :  he  tfierefore  thought  the  &ct  of  the  payment  over  M 
not  protect  the  defendant ;  he  also  observed  that  when  the 
defendant  answered  the  plaintiff's  letters,  he  never  conunimi- 
cated  to  him  the  feet  that  he  had  paid  over  the  deposit  to  liis 
principals,  but  left  him  under  the  impression  that  it  was  stiH 
in  the  defendant's  hands^  and  thereby  had  misled  the  defen- 
dant and  encouraged  him  to  bring  the  present  action,  and 
upon  that  gfround,  if  there  were  no  other,  he  thought  that  the 
defendant  had  precluded  himself  from  now  insisting  on  the 
defence  that  he  had  paid  over  the  money :  under  this  direc* 
tion  the  jury  found  a  verdict  for  the  plaintiff. 

Lens  Serjt.  in  this  term  obtained  a  nde  nisi  to  set  aside  the- 
Verdict  and  have  a  new  trial.  The  conclusion  which  had 
been  drawn  from  the  defendant's  letters,  he  contended,  was 
unwarranted,  for  there  was  nothing  in  them  inconsistent  wift 
the  fact  of  the  defendant's  having  paid  over  the  money,  they 
rather  pointed  to  that  event  by  answering,  to  the  demand 
made  on  himself,  that  the  assignees  would  not  consent  to 
return  it.  He  cited  Sadler  v.  Evans,  4  Burr.  1994.  for  LorJ 
MansfieWs  doctrine,  who  kept  clear  of  all  payments  to  third 
persons,  but  where  it  is  to  a  known  agent;  in  which  case  Ae 
Action  ought  to  be  brought  against  the  principal,  unless  in 
special  case's,  as  under  notice,  or  maid  JIM.  In  this  case  there 
had  neither  been  notice  or  mala  fides.  Buller  v.  Harrisonf 
9  Cbtrp.  565.  was  not  the  case  of  an  auctioneer.  If  an  auc- 
tioneer is,  as  has  been  said,  the  agent  for  both  parties,  yet  he 
Is  the  agent  of* each  for  different  pm'poses.  Though  the  pur- 
chaser may  make  the  auctioneer  his  agent  for  the  pnrpose  rf 
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signing  a  contract,  yet  the  auctioneer^  in  the  act  of  recelvlfiff 
the  money,  is  agent  for  the  vendors  only,  not  for  the  ptiN 
chaser :  the  purchaser  had  no  need  of  an  agent  for  himself,  to 
whom  he  should  pay  the  deposit ;  he  might  as  well  keep  the 
m<Hiey  in  his  own  pocket. 

Best  Seijt.  now  shewed  cause.  The  action  wm  propetly 
brought  against  the  defendant,  who  was  both  auctioneer  altd 
attorney  of  the  vendors.  The  plaintiff  would  have  had  great 
diflSculty  in  recovering  back  the  deposit  from  the  assignees. 
But  if  his  action  could  be  sustained  against  them,  the  defen-* 
dnnt  ought  to  have  apprized  the  plaintiff  by  his  answer  that 
the  money  had  been  paid  over,  and  who  were  the  persont 
against  whom  the  action  was  to  be  brought.  In  Bttmmgh  v. 
Skinner^  5  Burr.  2639,  it  was  determined  that  an  .auctioneer 
was  a  mere  stakeholder,  and  that  his  having  paid  over  thtf 
deposit  after  olijections  to  the  title  had  been  disclosed  to  him, 
was  no  answer  to  an  action  to  recover  it  back.  The  present 
case  is  still  stronger;  the  defendant  necessarily  knew,  oli 
account  of  his  being  concerned  as  solicitor,  the  defects  in  the* 
title,  and  therefore  ought  to  have  retained  the  money,  at  least, 
till  he  saw  whether  the  title  could  be  perfected. 

Lens,  in  support  of  his  rule,  admitted  that  he  felt  th^ 
weight  of  the  last  case  cited,  but  urged  that  the  plaintilT 
ought  to  have  inferred  from  the  letters  that  the  defendant  had 
paid  over  the  money ;  or  at  least  they  were  sufficiently  am- 
biguous to  put  the  plaintiff  on  making  further  inquiry ;  it  was 
incumbent  on  him  to  prove  every  thing  necessary  to  the  success 
of  his  action,  and  it  was  his  fault  that  he  omitted  to  ascertain' 
the  fact.  Tlie  defendtot  did  not  deny  it,  or  in  any  way  delude' 
him.  It  was  a  very  important  question,  whether  an  auc- 
tioneer was  to  retain  the  deposit  on  large  sales  while  the  titles 
are  making  out.  If  he,  as  auctioneer,  is  agent  for  both  par^ 
ties,  he  is  agent  for  the  two  diverso  intuitu :  ther^jfore,  unlets 
an  auctioneer  is  in  a  strict  sense  a  depositary,  and  entitled  tor 
retain  the  money,  without  determining  at  whose  risk  it  ii 
heM^  the  money  is  not  money  had  and  received  to  the  use  of 
the  plaintiff.  It  is  not  proved  in  this  case  that  there  had  beett 
afty  failure  in  the  performance  of  the  conditions  of  sale  befoife 
the  defendant  had  parted  with  the  money ;  and  if  so;  it  neter 
was,  while  it  was  in  his  hands,  money  had  and  received  to  the 
plaintiff's  use :  for  it  was  tiot  originally  received  by  Mm  t6  tike' 
pMntiirs  use;  but  to  the  use  of  the  assignees:  mi  if  tHe^ 
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condition  did  not  Ml  while  he  held  the  money,  it  never  was  the 
plaintiff's  money  in  the  defendant's  hands.  The  circumstance 
that  the  defendant  was  attorney  for  the  vendors  makes  no  dif- 
ference ;  so  far  was  he  from  being  conusant  of  a  defective  title^ 
he  even  now  contends  it  is  a  good  title.  The  case  of  JBtirrougfc 
V.  Skinner  stands  on  the  notice  of  the  defects  in  the  title  being 
given  to  the  auctioneer  before  the  money  was  paid  over.  At 
all  events^  the  cause  ought  to  be  submitted  again  to  a  jury 
to  inquire  whether  this  was  an  acquiescence  by  the  defendant, 
and  a  misleading  of  the  plaintiff,  which  was  not  distinctly  left 
to  them ;  and  therefore  the  plaintiff  is  not  entitled  to  retain 
his  verdict. 

GiBBs  C.  J.  There  is  no  question  in  this  case,  but  on  the 
single  point,  whether  the  defendant  has  placed  himself  out 
of  the  reach  of  this  action,  by  having  paid  over  this  money 
to  his  principal.  It  is  not  disputed,  but  that  the  plaintiff  has 
a  title  to  recover  back  his  deposit ;  but,  says  the  defendant,  he 
ought  not  to  recover  it  from  me,  because  I  have  paid  over  the 
money  to  my  principal,  and  the  plaintiff  may  sue  the  principal. 
On  the  first  of  the  two  grounds  which  Dampier  J.  took  at 
tile  trial,  we  think  the  action  is  maintainable.  I  do  not  say 
that  the  case  in  5  Burr,  is  not  maintainable  to  the  utmost 
extent  to  which  it  goes,  but  it  is  not  necessary  to  go  so  &r  for 
the  purposes  of  the  present  action :  for  this  defendant  is  the 
attorney  to  the  vendors,  as  well  as  auctioneer;  and  it  is  quite 
clear  he  must  have  known  that. the  title  was  disputable  in 
the  view  the  purchaser  had  of  it ;  for  he  knew  no  answer 
had  been  given  in  due  time  to  the  queries  which  the  purchaser 
had  made,  even  supposing  that  a  satisfactory  answer  could  be 
thereafter  given.  In  this  view  we  think,  he  paid  the  money 
over  in  his  own  wrong,  and  that  it  may  be  recovered  from 
him  by  the  plaintiff. 

Heath  J.  I  am  of  the  same  opinion.  It  is  admitted,  if 
express  notice  had  been  given  to  the  defendant  not  to  pay 
over  the  money,  an  action  would  have  lain.  The  defendant's 
knowledge,  as  the  vendor's  attorney,  of  doubts  which  had 
been  raised  on  the  title,  is  equivalent  to  express  notice. 

Chambrb  J.    I  am  of  the  same  opinion.    This  is  not  an 

absolute  payment  by  the  plaintiff  to  the  defendant  as  the 

vendors'  agent,  but  a  conditional  payment ;  or,  as  it  is  more 

properly  called,  a  deposit.  The  defendant  receives  it,  knowing 

the  condition^  that  there  should  be  a  good  title  j   and  he 

knows 
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knows  that  that  condition  is  not  performed:  he  nevertheless       tBii. 
takes  on  himself^  with  this  knowledge^  to  pay  over  the  money,    J     TT 
which  he  was  not  warranted  in  doing;   and  therefore  the         ^, 
jndgment  must  be  for  the  plaintiff.    I  think  the  direction  of  Ho0Dhrk( 
the  learned  Judge  was  right  throughout. 

Dallas  J.  I  wish  distinctly  to  guard  against  saying  what 
is  the  duty  of  an  auctioneer  in  any  other  case ;  but  upon  this 
case  I  am  quite  clear  that  the  defendant  ought  not  to  haw 
paid  over  the  deposit^  and  that  the  plaintiff  is  entitled  to 
recover. 

Rule  dichai^. 


sars 


DxJNBAR  V.  Hitchcock.  a^fs. 

THE  Plaintiff  declared  for  an  assault  and  fidse  imprison-  If  a  deftn* 
ment  for  an  act  done  ..by  the  Defendant,  who  was  his  ^^i^J[^^ 
superior  officer  in  a  militia  regiment,  under  colour  of  *  disc{-  diet  hit  been 
pline.    The  defendant  pleaded  the  general  issue,  and  gave  the  treble  cmu 
special  matter  in  evidence  under  the  mutiny  act,  and  obtained  ***''*/^**". 
a  verdict  5  upon  which  Man^U  C.  J.  certified  to  entitle  him  jadge's  oerti- 
to  treble   costs;  which  having  thereupon  been  taxed,  the  55*^^2^' 
defendant,  without  entering  any  suggestion,  or  taking  any  act»  enters  np 
notice  of  the  certificate  or  speciaF  matter  on  the  record,  acM^Saa^saiB 
entered  up  judgment  "  for  treble  costs."    The  plaintiff  had  ^o'  ^"^^l^,-!. 
brought  error  in  the  Court  of  King's  Bench,  and  the  judgment  shewing  on 
being  th^re  affirmed  without  argument,  he  had  brought  a  ^VhTifea- 
writ  of  error  in  parliament,  and  assigned  for  error,  that  it  did  titled  to  tre- 
not  appear  by  the  judgment  why,  or  for  what  reason,  it  was  cout  will  not 
considered  by  the  Court  below,  that  the  defendant  should  after  error 
recover  against  the  plaintiff  his  damages  by  reason  of  the  pre-  amend  tlie 
mises,  to  wit,  an  hundred  and  twenty-three  pounds  six  shil-  {"jfejS^Jrt^ 
lings,  by  the  discretion  of  the  justices  there  to  the  defendant,  the  word  tre- 
at his  request,  for  his  treble  costs  and  charges,  by  him  in  that  ^  JiUpn^  ^ 
behalf  sustained,  according  to  the  form  of  the  statute  in  that  for  that  snm 
case  made  and  provided,  by  the  said  Court  adjudged;  and     AndjMnM^ 
also  that,  for  aught  that  in  and  by  the  record  of  that  judgment,  S^^ibteor^ 

[  *  821  ]  treble  costs 


of  compensation  for  a  supposed  oppression  of  the  plaintiff  in  suing,  a  jndgmettt  for  treble  eostSy 
which  does  not  shew  on  the  record  a  title  thereto,  is  enroneons. 

and 
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and  the  proceedings  thereon^  appeared  to  the  contrary  thereof, 
the  justices  had  not  any  discretion  for  so  ac^udging  treble 
posts  to  the  defendant.  Lem  Seijt.^  for  the  defendant  in 
IjIflMililf  x«  ^iTorj  having  obtained  a  rule  nisi  to  amend  this  judgment,  by 
striking  out  the  word  treble^  so  that  it  should  stand  as  a 
judgment  for  ^^  126^-  &.  costs''  only, 

PeU  SeiQt.  on  this  day  shewed  cause.  This  was  not  within 
^e  statutes  of  amendments,  which  extend  only  to  matters  of 
^rm ;  this  was  matter  of  substance.  All  the  cases  qf  amend- 
ments were  on  misprisions  of  the  clerk.  And  there  has  been 
munetbing  on  a  preceding  part  of  the  record  to  amend  by. 
In  Green  v.  Rennet,  1  T.  R.  783.  this  is  laid  down,  and 
Robinson  v.  Ray  ley,  1  Bun*.  316.  is  cited;  and  the  distinction 
[  8S9  ]  ^  there  taken  between  amending  the  act  of  the  party,  and  the 
act  of  the  clerk.  This  was  distinctly  the  act  of  the  party. 
This  is  no  otherwise  a  misprision  than  as  it  is  the  effect  of  the 
defendant  not  knowing  how  his  judgment  ought  to  be  en- 
tered, and  not  consulting  those  who  could  inform  him: 
that  is  not  such  a  mistake  as  the  statute  provides  for.  The 
precedents  all  shew  a  ground  apparent  on  the  judgment 
» !.;  .  for  granting  ti'eble  costs,  either  by  affidavit,  certificate,  or 
suggestion.    As  in  9  fFentw.  IJl,      Tidd's  Forms^   2d  cd. 

LfinSy  contri^.  There  are  two  modes  of  entering  judgment 
in  cases  where  the  defendant  is  entitled  to  double  or  treble 
costs:  1st,  by  suggestion,  or  averment  on  the  roll  of  certifi- 
cate, or  affidavit,  which  is  well,  but  is  not  necessary :  2dly,  by 
rimply  expressing  that  the  judgment  is  for  a  certain  sum  of 
costs,  without  calling  them  double  or  treble  costs.  The 
amount  is  ascertained  by  the  prothonotary,  who  proceeds, 
According  to  the  statute,  which  directs  the  mode  of  computa- 
tion^ by  »  correct  rule,  being  guided  by  affidavit  or  certificate, 
and  when  he  has  informed  the  conscience  of  the  Court,  they 
lire  warranted  in  giving  judgment  for  the  sum  allowed,  imder 
the  denomination  of  costs.  This  practice  has  been  distinctly 
!!.;  '  r^cogniz.ed  by  this  Court  in  the  case  of  Finlay  v.  Seaton, 

dr^te,  i.  210.,  where  they  held  that  if  the  plaintiff  could  not 
cohtroveit  the  fact,,  that  the  nature  of  the  defence  was  such  as 
.  .   *  entitled  the  defendant  to  double  costs,  "  it  was  not  necessarv 

that  the  judgment  should  specify  more  than  that  a  certain 
.^'  sum  was  allowed  for  costs,  and  then  all  would  be  right." 

The 
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The  prothonotary  in  this  case  had  a  s\iiBcient  direction  to        IVU. 
g^ide  him  in  the  certificate  of  the  Judge  who  tried  the  cause,     j. 

GiBBsC.  J.     With  the  information  we  now  have,  we  cer-  ^^ 

tainly  cannot  grant  this  rule.  The  common  form  of  *  judgment  Hxtcbcogs) 
is,  that  the  defendant  recover  a  certain  sum  for  his  costs  by    [  *  835  ] 
bim  sustained  in  and  about  the  defending  the  action.    It  is 
supposed  by  the  Ivw,  that  the  measure  of  those  costs  allowed 
by  the  officer  of  tlie  court  is  a  full  indemnity  for  the  expenccs 
tfae  defendant  has  inonrred.    If  an  act  of  parHament  says,  "  ;'■  ^' 

that  in  certain  actions  the  judge  shall  certify,  and  the  de- 
fiBBdant  shall  have  double  or  treble  costSy  it  gives  a  compen- 
flBtion  for  a  supposed  oppression  committed  by  the  plaintiff  in 
bringing  the  action.  Those  costs  are  supposed  to  be  more 
tltaui  what  the  defendant  has  sustained  by  defending  the 
action :  he  receives,  what  he  has  expended,  and  he  hAa  besides 
m  compensation,  the  measure  of  which  is  a  multiple  of  ttie 
ooats  incurred  by  him  -  in  his  defence,  but  that  compensation 
is  not  the  costs  incurred  in  defending  the  action.  Many  forms 
of  judgment  are  stated,  but  no  instance  is  given  of  a  jtidg-  ' 

nent  which  is  so  entered  in  blank,  where  treble  costs  have 
been  taxed ;  and  it  seems  to  me  that  there  ought  to  be  4 
different  judgment  when  those  treble  costs  are  to  be  taxed; 
The  error  theretbre  in  this  judgment  is,  not  the  inserting  the 
piperfluous  word  treble  before  the  word  costs ;  but  it  id  a 
substantial  omission  of  all  that  allegatiou  which  ought  to  « 

appear  on  the  record,  to  warrant  the  subsequent  entry  of 
Judgment  for  treble  costs.  We  cannot  say  this  is  a  miqirision 
€if  the  clerk,  but  it  is  a  substantial  omission,  and  therefore 
the  rule  for  the  amendment  must  be 

Discharged. 
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Ba^ott  V,  M^TJBB^  SurvWor  of  Simbon. 


A  »*»^^^.  nrUHS  was  a  writ  of  error  broiight  to  revcwe  a  judgment  of 
aUrifu^nnm  -^  the  Court  of  King's  Bracb.  Simem  axiii  Others  v.  BaxM^ 
h^^'lT^e  ^  ^^'^  ^  *^^'  ^'  '^'^®  PlaintiflFs  :belol¥  declared  upon  two 
wardhonse  of  several  policies  of  insurance  effected  by  tbemoelvea,  as  well  ia 
aa^iuiTeDta^'  ^^^^^  ^^^  nmnes^  as  for  and  in  the  name  and  names  of  all  aud 
in  fbrther.       eTerv  Other  person  to  whom  the  same  did  or  might  appertain 

aiice«ftlie       .  .      „  .  /.  »      , 

ol^ecttof  J7ri.  ^Q  P^rt  or  in  all,  at  and  from  London  to  any  port  or  pcnts  n 
Htk  eom-  ^^  Baltic  or  Gulph  of  JPtniond.  backwards  and  forwaids,  with 
tocted  by  the  liberty  to  touch.  Stay,  discharge  and  unload  her  cargOi  and 
roflSBsca^T^  tranship  it  by  any  other  vessel  or  vessels  at  any  port  or  pom 
b^  the  act  of  in  Sweden,  to  wait  for  orders  and  for  any  purposes  wbalsoever  at 
wtmaalt^  OT  off  any  ports  or  places,  md  to  return  and  discharge  at  aay 
S^tti  ud  ^^  ^^  ports,  to  carry  and  exchange  simulated  papers  aad 
JUikm  de-  clearances,  to  seek,  join,  and  exchange  convoys,  and  iadading 
^'^^^  the  risks  of  craft,  and  until  safely  warehoused  in  the  ware- 

house of  the  consignee  at  the  final  port  or  place  of  diachaige, 
»  upon  any  kind  of  goods  by  the  iS'opAia,  as  interest  might  ap« 

pear,  or  as  might  be  declared  and  valued  th^^reafter,  tbs 
valuation  being  witnessed  by  two  underwriters,  to  be  deemed 
sufficient,  the  insurers  to  pay  average  on  each  species  of  mer* 
chandize,  on  each  separate  interest,  on  each  valuatioDi  not  lea 
than  8001.  on  each  shipment,  and  on  each  package  of  mano- 
fiictured  goods,  and  in  case  of  partial  loss,  the  average  to  be 
adjusted  by  making  the  proceeds,  deducting  duties,  fireight, 
and  charges,  the  basis  of  contribution,  at  40  guineas  per  ceid. 
to  return  lOZ.  per  cent,  for  arrival,  or  40L  per  cent,  for  diort 
interesit,  unless  the  ship  should  be  stranded ;  and  it  was  de* 
[  825  ]  clared  that  the  insurance  thereby  made  was  against  all  risks, 
that  in  case  of  loss,  capture,  seizure,  or  detention,  the  insurers 
were  to  pay  a  loss  in  two  months  after  notification  thereof 
without  waiting  for  official  documents  or  condemnation,  and 
that  the  goods  thereby  insured  were  'warranted  firee  fit>m 
British  condemnation,  but4iot  from  any  other  consequences  of 
Britiih  detention.    The  Plaintifis  in  the  declaration  on  the  fint 

pdicy 
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policy  averred  interest  in  E.  Von  Braunsweigh  jiin.,  Son,  and       .  ^^^' 
Co.,  and  J.  G.  Drewsiwere :   tliat  on  6tli  November  the  ship,      b^mji 
with  the  goods  on  board  her,  was,  near  Colberg^  forcibly  seized,  v. 

taken,  arrested,  and  detained  by  persons  exercising  the  powers  }bn». 
of  government,  and  that  the  goods  were  then  and  there,  but 
not  by  British  condemnation,  sequestered,  confiscated,  and 
wholly  lost.  Upon  the  second  policy  the  interest  was  averred 
in  the  Defendants  in  error.  A  special  verdict  was  found,  stat- 
ing in  substance  that  the  Defendants  in  error  being  British 
subjects  and  merchants  residing  in  London,  there  purchased 
and  shipped  on  board  the  Sophia  the  goods  by  the  orders  and 
upon  the  account  and  risks  of  Prussian  subjects,  residents  at 
CoWerg  in  Prussia,  in  whom  the  interest  was  averred,  and  to 
whom  the  defendants  in  error  consigned  them ;  that  on  29th 
September  1810  the  defendants  in  error  obtained  an  order  of 
council,  and  a  licence  thereupon,  signed  by  a  principal  secre- 
tary of  state,  granted  ^*  upon  the  petition  of  Messrs.  Simeon 
and  Co.  on  behalf  of  themselves  and  others,  permitting  them 
to  load  and  export  on  board  the  Sophia,  bearing  any  flag     •  7 

except  the  French,  a  cargo  of  restored  and  prize  goods, 
bristles,  manufactured  goods,  and  foreign  colonial  produce. 
East  India  goods,  and  ^ch  goods  as  were  permitted  by  law  ta 
be  exported,  (except  hemp),  from  London  to  any  port  in  the 
JBobic  not  blockaded,  with  liberty  to  touch  at  the  porta  in 
Sweden  for  orders  and  clearances,  and  to  return  in  ballast  to 
any  port  in  Great  Britain,  though  the  accompanying  docu- 
ments might  represent  her  destination  to  any  neutral  or  hostile  [  8S6  1 
port,  and  to  whomsoever  such  property  might  appear  to 
belong,''  with  the  usual  proviso  for  indorsing  the  time  of 
clearance  on  the  licence.  The  ship,  with  goods  on  board, 
conformably  to  the  above  order  and  licence,  which  was  duly 
indorsed,  on  16th  October  1810,  sailed  from  London  for  CoU 
berg,  a  port  in  the  Baltic,  vfithln  the  Prussian  dominions,  not 
blockaded,  bearing  Ihe  Swedish  flag,  and  carrying  simulated 
papers  and  clearances,  which  imported  that  she  had  sailed  with 
ber  cargo  from  Gottetdmrgh  in  Sweden;  the  ship  and  goods 
having  on  the  6th  November  arrived  near  Colberg,  were  there 
forcibly  seized,  taken,  arrested,  and  detained,  by  certdn 
persons,  exercising  the  powers  of  government  in  Prussia,  and 
.the  goods,  not  having  been  either  condemned  or  detained  by 
the  British,  were  on  29th  January  1811  Sequestrated,  confis- 
cated, and  lost  to  the  parties  interested  therein,  so  behig 
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Phis^n  salifi^ctSy  domiciled  in  PrusstOy  by  an  act  of  oonden^ 
nation  at  Berlin  in  Prmsiia,  signed  by  tile  ineiDbers  cf  die 
Jto^aZ  PrusHan  immediate  commission  appointed  by  the  kbif 
of  Pimssia  foi*  tbe  executions  of  arrests  laid  on  colonial  pm* 
doee^  dated  89th  JanMry  IBl  1^  and  which  act  stated,  that  die 
ki^  6f  Pms^  having  acceded  to  the  contineBtal  system^ 
adopts  by  France,  and  to  that  end  caused  It  to  be  made 
known^  that  in' pursuance  of  the  principles  of  that  system  fer 
stopping  tiie  trade  with  Englandy  her  colonies,  and  allies,  all 
eolonial  produce  atiiving  by  sea  in  the  Prussian  states  tns, 
Without  examination  as  to  their  origin,  to  be  considered  as 
belonging  to  the  English  trade,  and  immediately  to  be  deliTCP- 
ed  over  to  the  Fiwtw,  unless  convincing  proofe  were  produced 
immediately  on  nrrival  of  the  ship,  cither  by  the  captain,  or 
the  own^r  of  the  cargo,  or  any  body  else,  that  the  goods  wefs 
Introduced  either  in  consequence  of  a  licence  granted  by  the 
Ftenck  authorities,  or  as  prizes  made  in  ships  bekmging  to  thi 
bh>wn  of  En^Utni  or  her  subjects,  and  that  these  conditioai 
could  not  be  complied  in  re|^rd  to  the  cargo  of  colonial  pro* 
Cuce  arrived  at  Colberg  in  November  1810,  with  the  Sophkf 
the  cai^o  of  ^lonial  produce  of  the  Sophia  was  thereby  ad- 
judged to  the  Fisctis,  to  be,  agreeably  to  the  existing  agrees 
ments,  imfiiedlately  transferred  to  the  fi^ench  authorities. 
That  the  plaintiff  in  error  had  notice  of  the  sailing  of  the  ship 
With  the  goods  on  board  her,  and  of  the  seizure  and  loss  of 
the  goods,  and  was  requested  to  pfay  the  sums  insured  by  hiflk 
That  on  25th  November  ISOf  an  order  of  tlie  king  In  coundl 
Was  made  and  published  iii  the  London  Gazette  and  otherwise, 
whereby  his  majesty,  taking  into  consideration  the  circum* 
stances  under  which  Prusria  and  Liibeck  had  been  compelled 
to  shut  their  i)orts  against  British  ships  and  goodti^  ordered 
that  all  ships  and  goods  belonging  to  Prtissia,  which  might 
have  been  seized  subsequent  to  his  majesty's  order  of  IM 
November  1800,  and  were  then  detained  in  the  ports  of  this 
kingdom,  and  elsewhere,  and  all  ships  and  goods  belonging  to 
the  inhabitants  of  Lubeck  which  were  so  detained,  should  bi 
restored,  upon  being  pronounced  by  the  High  Court  of  Admi- 
ralty, or  any  Court  of  Vice- Admiralty,  in  which  they  had  been 
or  might  be  proceeded  against,  to  belong  to  subjects  and 
Inhabitants  of  Prussia  or  Laihecky  and  not  otherwise  liable  to 
confiscation ;  and  that  such  ships  and  goods  should  be  pcf- 
mltted  to  proceed  to  any  neutral  port,  or  to  the  pen  to  whiek 

they 
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they  should  respectively  belong:  and  further,  that  the  ships       ltl4. 
ud  goods  belonging  to  Prusria  or  Lubeck  should  not,  until 
further  orders,  be  liable  to  detention,  provided  such  ships  aad 
goods  should  be  trading  to  or  from  any  port  of  this  kingdom, 
W  between  neutral  port  and  neutral  port,  or  from  any  port  of 
his  m^esty's  allies,  and  proceeding  direct  to  the  ports  speci-^ 
l^ed  in  their  respective  clearances.    That  before  and  at  the 
time  of  effecting  the  policies,  all  direct  commueroe  between 
fhreat  Britain  and  the  several  ports  in  the  Baltic  and  OuJph  of 
^Finland  had  been  and  was  prohibited  by  the  respective  powers     [  838  ] 
possessing  ports  therein,  but  that  notwithstanding  sudi  prohl- 
biti<m,  an  extensive  commerce  had  during  all  that  time  been, 
tnd  was,  constantly  carried  on  between  such  ports  and  Oreat 
■firiiainy  by  means  of  simulated  papers  and  clearances,  import- 
ing that  the  vessels  and  their  cargoes,  (really  sailing  from 
Great  Britain,)  had  sailed  from  Other  ports,  and  with  licences 
feam  the  British  government:  that  such  course  of  canying  on 
(Commerce  with  the  ports  of  the  Baltic  and  Gtdph  of  Finland 
9vas  well  known  to,  and  understood  by  and  amongst  the  mer- 
^ants  and  underwriters,  and  their  agents,  before  and  at  the 
f^e  when  these  policies  were  effected.    The  Court  of  King's 
SeQch  gave  judgment  for  the  now  defendant  in  error.     The 
plaintiff  in  error  assigned  the  general  errors. 
;    This  case  was  first  called  on  for  argument  on  a  farmer  day 
jio  this  term,  when  the  Court,  considering  it  as  dispqsed  of  by 
Iheir  judgment  in  the  case  of  J^nd^  v.  Scott  in  the  last  term, 
Qnle^  674,  w^re  about  to  pronounce  judgment  without  hearing 
4UA7  ai'gument.     Newnham,  for  the  plaintiff  in  error,  stated,  that 
IJbere  was  a  material  distinction  between  this,  which  was  the 
^»se  of  a  neutral  Prussian,  who  could  not  be  legalii^ed  by  a 
]t»€ence  dispensing  with  the  belligerent  disabilities,  and  tbat  of 
^  licensed  alien  enemy,  upon  which  point  solely,  he  conceived 
^hat  their  judgment  in  Flindt  v.  Scott  had  rested,  and  that  it 
|n  no  degree  trenched  on  the  doctrine  that  an  assured  could 
sot  recover  for  «  loss  occasioned  by  the  act  of  his  own  state. 
3!he  Court  had  in  tliat  judgment  founded  themselves  on  the 
/doctrines  of  Usparicha  v.  Noble,  13  East,  333.,  that  the  licence 
converted  an  alien  enemy  to  an  alien  friend;  which,  with  this 
distinction,  were  not  inconsistent  with  the  other  proposition, 
jpf/r,  who  had.  argued  that  case,  and  was  of  counsel  in  the 
case  of  Flindt  v.  Reid  in  error^  now  standing  next  for  argit- 
meut»  QoncuiTcd  in  the  conelufAiBg  part  of  this  statement. 

Thompson 
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•  '1it4.  Thomson  C.  B.    This  was  precisely  one  of  the  points  ii. 

^^^^        posed  of  in  the  case  of  Flindt  v.  Scott,  that  the  loss  was  by  i 
„^  act  of  the  country  of  the  assured;    I  very  imperfectly  a 

Mbi^bb.  pressed  myself  in  that  judgment,  if  I  did  not  exprpss  tka^ 
which  the  whole  Court  certainly  decided,  unless  I  misaiide^ 
stood  them,  that  it  was  no  objection  to  the  plaintiff's  recoro; 
that  the  loss  happened  by  the  act  of  the  country  of  the  assonl 
It  was  argued  on,  and  the  Court  certainly  took  it  into  M 
consideration,  and  we  cannot  hear  it  argued  agun  now.  k  I ' 
possibly  may  happen  that  the  Court  of  King's  Bench  have  gim  I  < 
judgment  below  for  the  plaintiff  in  this  action,  on  a  difini  ■  < 
ground,  but  the  facts  support  the  judgment  upon  our  rettMH 
Newnham  expressed  a  wish  to  be  heard  in  support  of  tb 
doctrines  of  Conway  v.  Gfroy,  10  East,  543.  and  Touteng  f. 
HiMard,  S  Boa.  ^  PuU.  291.,  to  which  the  Court  on  a  sidw- 
quent  day  assented. 

Newnham  on  this  day  was  heard  for  the  plaintiff  ih  cnot 
The  principle  that  every  subject  is  consenting  to  the  acti  it 
his  own  state,  is  laid  down  in  the  earliest  books  of  our  kWi 
not  only  as  a  general  rule  of  political  obedience,  but  in  the 
most  express  manner  annulling  private  contracts  between  nmik 
and  man,  Prior  of  Castle  Acre  v.  Dean  of  St  Stephens,  31  fi.7* 
1.  a.  6.  The  prior  had  an  annuity  out  of  a  parsonage  appr^ 
priate  to  an  alien  priory,  which  by  an  act  of  parUamefll, 
2  Hen.  5.  was  given  to  the  king  (in  the  same  manner  as  tk 
prior  had  it.)  The  king  granted  it  to  the  Dean  of  St.  Slephm^ 
and  the  question  was,  if  the  annuity  was  gone.  Vaoatsrh 
said,  4  a.,  **  It  seems  to  me  that  this  annuity  is  utterly  extinet 
by  the  act  of  parliament,  and  this  is  the  cause :  he  who  had 
the  annuity  is  a  party  to  that  act :  then  though  he  bad  right 

[  830  ]  before  by  the  gift  of  the  annuity,  yet  by  that  act,  which  is  hii 
own  act,  and  to  which  he  is  party,  the  annuity,  &c.  And  itii 
thus  more  strong,  than  if  he  had  released^  for  if  one  has  i 
rent-charge  out  of  certain  land,  and  that  land  by  act  of  pai&- 
ment  is  given  to  another  person,  &c.,  I  care  not,  for  I  sa; 
that  by  this  act  of  parliament  his  rent  is  gone  for  ever^becaiM 
he  who  had  the  rent  was  party  to  that  act :  for  every  oae 
in  England  is  party  to  an  act  of  parliament :  so,  no  one  agaii^ 
his  own  act  can  claim  rent  or  annuity ;  therefore^  in  the  case 
here,  forasmuch  as  he  who  had  the  annuity  was  a  party  to 
that  act,  it  seems,  by  that  act  he  shall  be  barred  from  claimlDS 
it."     It  afterwards  was  adjudged  that  the  prior  was  not 

bam4 
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red,  (as  it  19  said  in  Sir  W.^ones,  p.  235.)  for  although  by        1814/ 
act  of  parliament  the  parsonage  was  given  to  the  king,  yet 
''as  in  the  same  manner  as  the  prior  had  it,  and  the  prior  ^  ., 

I  it  subject  to  the  annuity,  and  therefore  this  continues ;  Mmnb' 
if  tlie  act  of  parliament  had  given  it  in  general  without 
Tiction,  the  annuity  would  have  been  extinct.  This  prin- 
le,  that  every  man  is  party  to  the  act  of  his  own  govern- 
at,  has  been  carried  so  far,  that  in  Dyer^  23.  h.  pL  148.  it  was 
1  an  act  of  parliament  is  not  an  act  of  law,  but  the  act  of 
ry  person  in  the  realm.  ^^  Mountague  put  this  case:  before 
statute  of  extinguishing  uses,  (27  H.  8.)  a  man  was  seised 
and  in  right  of  his. wife,  and  made  a  feoffment  in  fee  to  his 
I  use,  and  declared  his  will  that  the  feoffees  should  stand 
ed  to  the  use  of  his  wife  for  the  term  of  her  life :  now 
les  the  statute,  and  says  tliat  cestui  que  use  shall  be  deemed 
possession  according  to  that  of  which  he  had  the  use. 
ether  by  this  statute  shall  .the  wife  be  adjudged  in  by 
itter  or  not?  SItelley  thought  she  should,  because  she 
s  not  come  to  it  by  her  own  act,  but  by  the  act  of  the  law. 
dum  and  Knightley  e  contrh^  inasmuch  as  she  comes  to  it  by 
own  act,  viz.  by  act  of  parliament,  to  which  every  one  is 
irty.''  So  in  Dyer,  34  H.  8. 54.  b.  In  Duncamb  v.  mng-  L  ttSl  ] 
,  Hobarty  255.,  it  was  held  that  one  should  not  be  remitted 
r  the  statute,  though  he  had  both  the  freehold,  and  the 
it,  and  that  without  his  own  fault,  and  it  is  said,  *^  Note, 
ict  of  parliament  hath  every  man's  consent,  as  well  to 
le  as  present,  and  so  he  is  here  the  author  of  his  own  hurt : 
also  he  must  hold  it  as  the  act  gives  it,  having  power  to 
I  every  man's  right,  either  finally,  or  sub  modo,  as  here  it 
»r  the  first  taker,  and  therefore  are  savings  of  strangers' 
ts  in  acts  of  parliament."  Then  he  notes  what  he  calls  a 
Qger  case.  Dyer,  329.  and  251.  15  &  l6  Eliz.pL  IJ.  ''Ces- 
fci6  use  in  tail,  remainder  to.  a  stranger  in  tail,  remainder  to 
self  in  fee,  made  a  feoffment  before  the  statute  27  H.  8.  to 
use  of  himself  for  life,  the  remainder  to  his  eldest  son, 
of  his  first  entail,  and  his  wife  for  life,  and  died.  Now 
son  was  in  by  the  statute,  of  the  new  estate  \  resolved  by 
Judges  in  the  Chancery,  (Dyer,  Manwood,  Catlyn,  and 
%dersy)  that  the  old  feoffees  could  not  enter  to  revive  to 
son  (a)  of  the  first  use  of  entail,  whereof  one  reason  was 
n,  that  the  son  could  not  enter  against  his  own  act,  and 

(a)  Sic. 
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IBHi^      against  the  statute  have  any  other  estate,  no^  though  it  wei^ 
^      .  .      by  the  act  of  another,  so.  the  feoffees.    Doctor  and  StudeiUf 
1^^.  c.  46.  on  the  maxim  of  ignorantia  legis  mm  excuMt,  says  ^^Sitk 

Manii     all  are  makers  of  the  statute^  the  law  presumes  that  all  have 
knowledge  of  that  which  they  make^''  JoUey  Wolsey's  ctse,^ 
Godbcitj  178.    '^  Cook  Chief  Justice  said,  that  a  man  cannofe 
plead  nul  titsl  record  against  an  act  of  parliament,  although 
that  in  truth  the  record  be  embezsiled,  if  the  act  be  general, 
because  every  man  is  privy  to  it/'    In  8  Ct>.  271»,  9  G>.  IQZ^y 
6  G).27,38.,  1  Venttis,  176.,  the  same  principle  is  recognised. 
More  recent  cases  strongly  apply  the  same  principle,  Wadhcm^ 
[  838  ]      V.  MarloWj  1  H.  BL  p.  437.    That  was  an  action  of  debt  for 
rent  on  a  lease,  which  was  expired,  and  the  defendant  pleaded* 
his  bankruptcy,  and   that  the  sum  became  due  after  hit 
banhmptey.     Lord  Mansfield  C.  J.     The  banknipt's  estate 
is  vested  in  the  assignees  by  act  of  parliament :  every  man's 
assent  shall  be  presumed  to  an  act  of  parliament     And  ta* 
Mills  V.  Aurioly  i&td.  the  judgment  in  WcuUkam  v.  Marlow  is  pitt 
expressly  on  that  ground.     Wilson  J,  says,  ^'In  ff^adhamwd' 
Marlow  the  Court  decided  on  the  ground  that  the  plaintiff  hadT 
virtually  assented  to  the  assignment,  every  man's  assent  being* 
implied  to  an  act  of  parliament^  and  not  on  the  ground  that' 
an  action  of  debt  would  not  lie.    So,  Hornby  v.  Jfoiikltldi^' 
1  T.  R.  92.    That  was  an  action  of  covenant  for  rent  due  on  mt 
indenture  of  lease  made  to  the  defendant's  testator :  the  defen-^ 
dant  pleaded  the  stat.  of  7  Geo,  I.  r.  38.  for  raising  money  ot- 
the  estates  of  the  directors  of  the  South  Sea  Company,  and  that 
her  testator  was  one  of  the  directors ;  and  thereby  discharged* 
from  all  payment  of  rent  on  that  lease,  and  demurrer.    Lord- 
Hardmcke  C.  J.  '^  Every  person  is  con^ered  as  assenting  to  a^* 
public  act,  and  therefore  the  plaintiff  in  this  case  must  be  con-"* 
sidered  as  assenting  to  the  assignment  of  the  term  to  die 
trustees,  according  to  the  provisions  of  the  statute**'    He' 
thought,  however,  that  the  act  did  not  extend  to  debts  Mt- 
then  subsisting,  or  to  express  covenant,  which  might  survive.' 
It  was  again  argued  before  Lee  C.  J.  S.  C.  Andrews^  40.,  when 
the  Court  said,  **  the  statute  amounts  only  to  an  assignment 
of  the  tease;  and  thougli-it  be  a  public  one,  and  consequentty' 
the  lessor  must  be  taken  as  consenting  thereto,  yet  beyond''' 
this  his  assent  cafinot  be  ckrried.'*    In  all  these  cases  the  Bfi- ' 
tikh  snfi^ot  is  held  to  have  consented  to  the  modification  or^^ 
release  of  bis  private  rights  fimn  bis  implied  consent  to  the 

public 
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public  law.  This  principle^  however^  is  not  peculiar  to  the  1914^ 
free  representative  govemmait  of  England,  where  the  public 
wfll  spesdws  ^directly  through  the  parlianent,  but  it  extends  to 
aU  governments.  Lord  Ellenborough  has  said^  it  is  fanpossible 
to  suppose  that  arbitrary  as  well  as  free  goveraments  do  not  [  ^  8S3  ] 
spring  equally  fi*om  the  consent  of  the  subjects  |  there  mvst 
be  a  known  expositor  of  the  public  will  in  the  one  ease  as  wdl 
aa  in  the  other.  Tliis  agrees  wiA  the  writers  of  the  general 
law.  In  actibuf  regiig  qu(B  rexfacit  eo  loco  hobenda  sunt  quad 
communit<u  facere.  Grotius,  L  2.  e.  14.  8.  1.  The  Courts  of 
Admiralty^  which  are  more  immediately  called  on  to  decide 
on  the  claims  of  foreigners^  extend  this  doctrine  to  them  Bik 
In  the  Hcrsteldery  I  Rob.  118.  Scott  J.  says,  ^the  dtsposition 
of  individuals  is  to  be  considered  as  bound  up  in  the  acts  of 
the  government  of  their  country :  I  will  not  say  that  such  a 
principle  can  admit  of  no  exception  under  any  possible  cir- 
cumstances, but  it  is  a  principle  not  lightly  to  be  departed 
from,  that  the  inclinations  of  individuals  are  to  be  consiilered  as 
bound  by  the  acts  of  their  government/'  And  in  1  Rob.  00., 
in  the  case  of  the  Santa  Cruz,  a  Portuguese  ship,  he  says,  on 
adopting  the  law  of  Portugal,  ^^  To  the  recaptured  It  presents 
his  own  consent,  bound  up  in  the  legislative  wisdom  of  his 
oomitry.^'  The  common  law  adopts  the  same  rule  wirti  res- 
pect  to  aliens,  and  from  this  implied  consent  »rise  the  disa- 
bilities to  ^ich  they  are  exposed  in  time  of  peace,  and  die 
penalties  they  incur  in  war.  Allegiance  is  a  debt  upon  an 
implied  contract  witJi  the  prince,  1  BL  Com.  870.,  and  tfaSs 
reason  is  given  why  an  alien  may  not  purchase  land,  that  ^if 
an  alien  could  acquire  a  permanent  property  in  lands,  he  must 
owe  an  allegiance  equally  permanent  with  that  property,  to 
the  King  of  England,  which  would  probably  be  inconsistent 
with  that  which  he  owes  to  his  own  natural  liege  lord.  An 
alien  cannot,  by  any  expression  of  his  private  and  individuri 
will,  separate  himself  from  the  public  wUl  of  Iris  country, 
1  Ro.jibrAUen  C.  ^'If  an  alien  friend  eome  to  En^nd  when  [  834  ] 
be  is  a  child,  and  always  after,  for  a  long  time,  continue  here^ 
and  is  sworn  to  the  king,  yet  he  shall  continue  an  alien, 
14  HA.  20.''  And  on  the  breaking  out  of  war  he  may  be  arrested 
by  magna  charta.  It  is  this  principle  which  gives  over  the 
lives  and  properties  of  women,  children,  and  unarmed  persons, 
into  the  hands  of  their  enemies.  Eyre  C.J.  in  Sparenberg  r. 
JBarmantyne,  1  Bos.  ^  PuU,  170.    says,  ^^I  take  the  tme    . 

ground 
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1814. '  ground  on  which  a  plea  of  alien  enemy  has  been  allowed,  is, 
that  a  man  professing  himself  hostile  to  this  country,  and  in  a 
state  of  war  with  it,  cannot  be  heard,  if  be  sue  for  the  benefit 
and  protection  of  our  laws:''  and  then  he  likens  him  to  a 
native  outlawed.  No  age  or  profession  could  rebut  the  pre- 
sumption that  he  professed  himself  hostile.  This  plaintiff 
could  not  have  recovered  in  Pruma  against  the  acts  of  his 
own  government :  it  has  been  repeatedly  held,  that  a  Briiiih 
subject  cannot  recover  against  the  act  of  his  own  government; 
KelUier  v.  Lemesuriery  A  East,  402.  it  is  held  thvLt  jsl  British  sub- 
ject cannot  insure  a  foreign  ship  against  British  capture ;  and 
there  Lord  EUenborough  C.J.  says,  ^'All  words  of  similar 
generality  with  the  word  capture  which  are  to  be  found  in  the 
policy,  as  ^^  arrest  and  detainment  of  princes,  all  other  perils,'' 
&c.,  must  be  understood  with  this  exceptiou  and  qualification 
annexed  to  them,  that  the  law  of  the  country  to  which  the 
assurer  belongs  be  not  contravene<l,  and  its  essential  interests 
prejudiced  by  the  application  of  them  to  any  particular  case 
sought  to  be  covered  thereby."  And  in  the  case  of  Furtado  v. 
Rogers,  3  Bos.  ^  PulL  19.  LovAJlvanley  C.  J.  holds  the  same 
doctrine :  *^  We  are  all  of  opinion  that  on  the  principles  of  the 
English  law  it  is  not  competent  to  any  sulgect  to  enter  into 
any  contract  to  do  a  thing  which  may  be  detrimental  to  the 
interests  of  his  own  country,  and  that  such  a  contract  is  as 
much  prohibited  as  if  it  had  been  expressly  forbidden  by  act 
r  g35  ]  of  parliament."  If  he  could  not  recover  by  his  own  laws, 
neitlier  can  he  by  ours.  Touteng  v.  Hubbardf  3  Bos.  if  PulL 
291.,  the  plaintiffs  were  owners  of  a  Swedish  vessel,  and  char- 
tered her  CO  the  defendant  to  go  to  St.  Michaels  for  oranges: 
she  sailed,  but  was  stopped  at  Ramsgate  by  an  embargo  from 
the  government  of  this  countiy  on  all  Swed^h  ships,  till  the 
orange  season  was  over :  when  the  embargo  was  removed,  the 
plaintiffs  offered  to  sail, 'but  the  defendant  gave  the  captaia 
notice  not  to  proceed ;  and  this  action  was  brought  for  the 
expences  incurred  in  sailing  to  Ramsgate,  and  in  paying  wages 
during  the  embargo ;  Lord  jilvanley  C.J.  sajs,  ^^  All  the  cases 
admits  that  where  a  party  has  been  disabled  from  performing 
his  contract  by  his  own  default,  it  is  not  competent  for  him  lo 
allege  the  circumstances  by  which  he  was  prevented,  as  an 
excuse  for  his  omission.  May  not  the  loss  which  the  present 
pUintiff  has  sustained,  be  considered  in  a  political  point  of 
yjiew  as  arising  from  bis  own  default  ?  must  not  eyery  subject 
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of  the  Swedish  state  be  answerable  for  what  we  must  consider        1814. 
as  an  act  of  aggression  on  the  part  of  his  sovereign  ?    Here 
the  impossibility  has  arisen  from  an  act  of  the  British  state,  to 
which  all  his  majesty's  subjects  are  parties,  occasioned  by  an 
act  of  the  Swedish  Court,  to  which  all  the  subjects  of  Sweden 
are  parties."    He  had  before  said,  '^  the  object  of  the  embargo 
was  to  make  a  species  of  reprisals  on  the  state  of  Sweden, 
which  we,  sitting  here,  and  every  good  British  subject,  must 
consider  as  an  act  justified  by  the  conduct  of  the  Court  of  Swe^ 
den  towards  this  country."    On  the  cases  of  Conway  v.  Forbes 
and  Conway  v.  Gray  it  shall  only  be  remarked,  that,  to  shew 
that  this  opinion  was  not  lightly  taken  up,  or  lightly  aban- 
doned, the  Court  of  King's  Bench  say  in  Mennett  v.  Bonham, 
13  East,  496,  that  ^^  if  the  principle  of  those  oases  be  irrecon- 
cileable,  and  they  were  now  obliged  to  adopt  the  one  and 
relinquish  the  other,  they  would  rather  abide  by  the  soun^ 
principle  of  Conway  v.  Gray,  than  by  the  latitude  of  expres-      C  ^^  3 
sion  to  be  found  in  Usparicha  v.  Noble."    Le  Blanc  J.  differed, 
not  on  the  validity  of  the  principle,  but  on  its  degree  and  ap- 
plication.   In  Flindt  v.  Scott,  15  East,  528,  Lord  Ellenborough 
repeats  the  same;   and  Bayley  J.  says,  ^'that  if  they  be  not 
reconcileable,  he  doubts  whether  the  conclusion  which  the 
Court  came  to  in  Usparicha  v.  Noble  be  the  true  one."    The 
union  of  will  between  the  subject  and  the  government  per- 
vades all  the  books  that  treat  of  the  general  principles  of  law 
from  the  earliest  writers  of  antiquity,  many  of  whom  the 
learning  of  Groiius  has  collected,  as  in  L  2.  c.  xi.  s.  I.  De  Jure 
JBelU,  where  he  says.  Leges,  quce  quasi  pactum  commune  sunt 
popuii,  atqtie  hoc  nomine  vocantur  ab  Jristotele  et  Demosthene. 
And  I.  3.  c.  13.  s.  2.    It  may  be  traced  uninterruptedly  down 
to  Blackstone,  who  in  voL  1 .  p.  52,  says,  that  government  is 
made  by  the  consent  of  all  pensons  to  submit  their  private 
wills  to  the  will  of  one  man,  or  of  one  or  more  assemblies  of 
men.    Puffendorf  is  particularly  express  on  this  pdint,  Ub.  2. 
c.  6.  s.  10.     Gvitas  definitur  quhd  sit  persona  moralis  convposita, 
cujus  voluntas  ex  plurium  pactis  impUcita  et  unita,  pro  voJuntaie 
omnium  habetur,   Vattel,  b.  I,  c. 4.  s,  5,  ace.    On  this  all  the 
rights  of  war  depend,  which  otherwise  would  be  robbery  and 
murder,  whenever  reprisals  are  made  on  the  innocent  subjects. 
A  strong  case  is  put  by  Grotius  De  Jure  Belli,  lib.  3.  c.  20.  s.  /• 
AUbi  diaimus  res  subditorum  sub  eminenti  dominio  esse  dcitatis, 
ita  ut  doitas,  aut  qui  civitatis  vice  Jungitur,  Us  rebus  uti,  easque 
•   Vol,  V.  3H  eiim 
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181^.        eiiam  perdere  et  alienare  possitf  ncyii  tantum  ex  summd  necessitate^ 
Basbtt      ^<^P^^o,tis  quoquejus  aliquod  in  aliena  concedit,  sed  ob  publi- 
9.  cam  utilitatem,  cui  privatas  cedere  illi  ipsi  voluisse  censendi  sunt 

Mbvbe.  qui  in  civilem  ccBtum  coierunt.  On  this  ground  it  proc^eds^ 
that  individuals  are  obliged  to  make  sacrifices  to  the  service 
of  the  state^  and  are  held  to  consent  to  the  destruction  of  ft 
house  which  stands  in  the  way  of  a  fort^  &c.  This  implied 
r  837  1  consent  is  indeed  the  foimdation  of  all  the  reasoning  of  Grth 
tius,  and  on  it  all  the  legal  rights  of  individuals  towards  their 
governments  or  one  another  are  made  to  depend.  These 
general  authorities  are  therefore  not  ad  aliud,  as  was  once 
said  here^  but 'show  this  principle  to  be  ancient^  clear^  and 
universal.  If  thee  cases  e^tablbh  the  general  doctrine,  it  is 
next  to  be  shewn  that  the  limitation  introduced  on  ihs^i  doc* 
trine  is  erroneous.  The  licence,  which  alone  could  remove  the 
plaintiff  in  error  from  this  ground,  is,  in  the  present  case^  im- 
inaterial.  Here  were  no  hostile  rights  to  remit,  and  it  is 
impossible  to  conceive  that  it  was  meant  as  an  adoption  of  this 
commerce,  when  it  was  applied  for  and  given  for  another  pur- 
pose, and  wholly  proceeded  alio  intuitu.  From  the  fsLCts  of 
this  case,  namely,  that  the  state  of  commerce  was  well  known 
to  the  parties,  the  enormous  premium,  the  extent  of  the  risk, 
till  the  goods  were  safely  warehoused,  &c.,  the  Court  of  King's 
Bench  have  drawn  the  conclusion,  that  it  was  meant  to  insure 
against  the  acts  of  the  assured's  own  government.  But  9 
contrary  implication  arises  from  the  licence :  that  shewed  that 
the  assured  (pontemplated  a  voyage,  not  to  a  Prussian,  but  to  a 
liostile  port.  The  jury  have  not  found  that  it  was  meant  so 
to  insure,  and  as  this  is  a  special  verdict,  the  Court  cannot 
^supply  it  by  intendment.  Witham  and  Others  on  demise  of 
Xord  Derby  v.  Lewis,  1  WHs.  65,  a  recovery  was  found  by 
i^ecial  verdict,  without  any  seisin.  ^Willes  C.J.  **There  is 
nothing  more  settled,  than  that  the  Court  can  intend  nothing 
in  a  special  verdict,  but  what  is  found  by  the  jury.  Hob.  2BS^ 
<(wbo  was  as  great  a  man  as  ever  lived)  expressly  to  this  par« 
{lose;  and  there  is  this  very  good  reason  for  it,  the  rule  of 
law  would  otherwise  be  inverted,  for  ad  questionem  facti  mm 
respondjsnt  judices,  ad  questionem  juris  non  respondent  jurotores^ 
1  Inst.  156,  b.  But  further,  if  this  had  been  drawn  up  as  g 
most  express  contract  to  insure  against  the  acts  of  the  assured's 
own  government,  which  are  his  own  acts,  the  contract  would 
lie  al2^iu:d  and  insensible*    Jf  » imx  couU  insure  against  hii 
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a  act,  he  might  at  his  option  determine  the  contract  and       1M4* 


uce  it  to  a  certainty ;  but  this  is  contrary  to  the  very  nature 

;he  contract  of  insurance^  which  is  a  contract  of  uncer-  ^ 

ity.    RocctiSy  not.  6.    Hujus  contractus  et  commercii  bicrum      MmtUB* 

endet  a  merd  sorte  et  fortund;  and  not.  51.  Assecuratio  non 

tmecU  damnum  quod  facto  assecurati  contingit*    Omtraciui 

ecurationisy  id  est,  avertendi  pericuU.    It  is  called  Cams  finr* 

t^  throughout  Roccus.     Grotms  says.  Propria  maieria  hujus 

tracttls  est  damnum  stib  rations  incerti,  L  2,  c.  12,  s.  23.  And 

dn.  Qui  suscipit  in  se  periculum  navigaiionis  suscipit  pmct<« 

i  fortunes,  non  culpce.    The  language  of  policies  is,  risk^ 

H,  adventure.     Carter  v.  Boehm,  1  Bh  593,  Liord  Mansfield 

is  it  a  contract  on  speculation.    Can  it  then  be  supported^ 

t  a  party  shall  go  out  with  a  predetermination  to  deslroy 

own  property  ?  for  to  that  extent  the  argument  may  bci 

ihed.    A  man  may  insure  himself  against  the  act  of  his 

^nt,  as   the  barratry  of  the  captain;    but  this  has  been 

ugtit  to  be  a  very  singiriar  case  3  and  Lord  Man^ld  ob* 

(res,  in  Nuti  v.  Bourdieu,  1  Term  Rep.  330,  that  it  is  some- 

at  extraordinary  that  it  should  have  crept  into  insurances^ 

1  still  more  that  it  should  continue  in  them  so  long ;  for 

underwriter  insures  the  conduct  of  the  captam^  whom  'he 
!S  not  appoint,  and  cannot  dismiss,  to  the  owner,  who  can 
either.  In  Cawp.  153,  Vallejo  v.  Wheeler,  Lord  MansfiM 
s,  '^  To  be  sure  nothing  is  so  clear,  as  that  if  the  owneP 
a  ship  insures,  and  brings  an  action  on  the  policy,  he  can 
^er  set  up  as  a  crime,  a  thing  done  by  his  own  direction 
I  consent:"  and  again,  "We  are  not  now  in  the  case  of 

owtier,  or  freighter,  being  privy  to  it,  (the  barratry :)  if 
were,  nothing  is  so  clear  as  that  no  man  can  complain  of 

act  done,  to  which  he  is  a  party."    The  general  writers 

precise  on  this  point.  VaUn,  I.  3,  tU.^^^  h, 28^  says,  4he 
ared  cannot  charge  the  underwriter  with  is  own  act,  andj 
he  proprietor  is  commander^  or  if  the  master  is  insured, 

policy  cannot  extend  to  barratry,  for  nuUd  pactions  effici      j-  g39  -j 
est  ne  dolus  pr(Bstetur.    So  says  Pothier,  c.  1.  art.  2,  6.  8^ 

such  a  contract  imntaret  ad  dslinquendum  ;  and  so  also  £tf 
idon,  c.  15,  art.  4.  The  stat.  4  6. 1,  c.  12,  s.3,  makes  it 
my  to  destroy  a  vessel  with  intent  to^  defiraud  the  under- 
iters.  If  a  person  were  to  avow  that  he  was  going  to 
troy  his  vessel,  and  propose  an  insurance  against  it,  avalid 
itract  could  not  be  made  on  that  fooudiition.    Wl(e.c«iitn6ft 
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1814.       of  assurance  is  a  contract  of  indemnity;  but  no  one  can  claim 
r  to  be  indemnified  against  the  contingencies  of  his  own  act, 

1^^  for  volenti  non  fit  injuria:  Cutlery.  Southern^  }  Saund.  116. 

MxYBB.  Debt  on  bond,  dated  8th  of  March.  The  condition  was,  that 
whereas  the  plaintiffs,  at  the  request  of  the  defendants,  do 
stand  bound  and  engaged  to  T.  Cook,  the  defendants  shall  save, 
keep  harmless,  and  indemnified  the  plaintiffs,  from  all  troubles, 
suits,  inconveniences,  damages^  and  molestations  of  the  said 
Thomas  Cook.  Plea,  that  the  defendants  have  saved  harm- 
less. Replication,  that  after  the  bond,  on  the  1st  of  October, 
the  plaintiffs  became  bound  to  Thomas  Cook,  and  they  assign 
as  a  breach  that  they  were  damnified  by  Cook's  trying  to 
arrest  them.  Rejoinder,  that  if  the  defendants  had  had  notice 
of  the  damnification,  they  could  have  kept  them  harmless. 
Demurrer.  And  it  was  argued  for  the  plaintiffs  that  tbe 
rejoinder  was  a  departure;  and  for  the  defendants  that  the 
replication  was  bad.  Then,  as  to  matter  in  law,  it  was  aigaed 
that  the  plaintiffs  had  assigned  no  breach ;  and  Saunders  for 
the  defendant  argued,  that  although  the  condition  be  general, 
to  save  harmless  against  the  said  Cook  from  all  actions,  yet  it 
ought  to  have  a  reasonable  intendment.  But  it  would  be 
unreasonable  to  construe  it  that  the  defendants  should  save 
the  phuntiff  harmless  from  all  bonds  which  they  might  volun- 
tarily enter  into  to  the  said  Cook  for  their  own  proper  debt; 
for  by  that  means  the  plaintiffs  would  take  advantage  of  their 
own  wrong,  which  would  be  unreasonable  and  absurd :  but 
[  840  1  ^^^^  i^  could  only  extend  to  save  him  harmless  from  all  actions 
arising  before.  Levinz  for  the  plaintiffs,  insisted  on  the  gene- 
rality of  the  words  of  the  condition,  and  that  by  the  condition, 
the  defendants  ought  to  save  the  plaintiffs  harmless  from  all 
actions  whatsoever,  although  they  were  occasioned  by  the 
plaintifis  themselves  after  the  making  of  the  bond  ;  for  it  was 
the  folly  of  the  defendants  to  bind  themselves  so.  Hale  C.  B., 
and  the  whole  Court,  upon  the  matter  of  law,  were  of  opinion 
against  the  plaintiffs,  and  advised  them  to  discontinue,  but 
they  would  not.  Afterwards  judgment  was  given  £)r  the 
plaintiffs  on  the  departure,  1  Lev.  194.  It  is  therefore  an 
extravagant  principle,  that  any  person  can  by  contract  secure 
-  himself  against  the  consequences  of  his  own  act^  be  the  folly 
of  the  other  party  what  it  may. 

The  Court,  after  consulting  together,  held  it  unnecessary  to 
hear  Marryat  for  the  defendant  in  error, 

Tbojpqh 
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Thomson  C.  B.    We  have  considered  the  arguments  with  a       1814. 
view  to  discover  some  principle  upon  which  we  could  dis-  ' 

tinguisli  this  case  from  the  others  which  have  been  decided     ^"** 
on  this  subject,  and  we  see  nothing  that  takes  this  case  out  of     Mmnm. . 
the  principles  of  the  former  determinations :  we  are  therefore 
of  opinion  that  this  JudgmcQt  oiigbt  to  be 

Affirmed. 
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Gibbon  v.  Copeman.  iV^#v.S4. 

ON  the  10th  of  May,  after  service  of  the  writ,  the  defen-  A  deieadaac 
dant's  attorney  wrote  to  the  plaintiff's  attorney,  that  he  ^^^i^StliUr 
had  called  on  him  in  his  absence,  for  the  purpose  of  tendering  •ction  coai. 
52.  and  the  costs  of  the  cause,  which  *he  was  ready  to  pay  him.  Mott  ieda^ 
On  the  20th  of  May  the  plaintiff's  attorney  answered,  that  his  !?u??Jf'|J?i 
client  was  entitled  to  122.  instead  of  51.,  and  desired  his  answer  by  a  uti^  of 
in  a  week  or  ten  days.    On  the  10th  day,  the  30th  of  May,  5S°!^S 
the  defendant's  attorney  wrote  again,  saying  he  thought  5L  ofthedemaad 
enough,  but  would  refer  the  matter  to  two  farmers.    The  the  wrii^wi- 
cause  of  action  did  not  appear.     The  declaration  was  not  i««»liecMi 
delivered  till  the  25th  of  JunCf  and  the  defendant  on  the  16th  toil  leader, 
of  November  obtained  time  to  plead,  and  on  the  22d  Lens  Sf^J^SarL 
Seijt.  had  obtained  for  him  a  rule  nin,  that  upon  the  payment  tioo  was  d»- 
of  51.  and  costs  up  to  the  15th  of  May,  the  return  day  of  the  gj|keof«. 
writ,  the  proceedings  might  be  stayed,  if  the  plaintiff  would  hanctag  the 
accept  those  sums  in  satisfaction  of  his  demand,  and  that  if 
he  would  not,  the  51.  might  be  struck  out  of  the  declaration^    L    Wl  J 
and  that  the  plaintiff  might  pay  the  costs  of  this  application. 
He  grounded  this  motion  upon  the  authority  of  Zeevm  v. 
Cowell,  ante,  ii.  203,  and  Roberts  v.  Lambert,  ibid.  283. 

Bosanquet  Seijt.  on  this  day  shewed  cause  against  this  rule. 
He  contended,  first,  that  in  establishing  the  rule  in  Zeemn 
V.  Cowell  this  Court  had  proceeded  on  a  mistaken  assertion 
that  such  a  practice  had  prevailed  in  the  Court  of  King's 
Bench,  which  had  never  been  the  case,  either  in  court,  or 
at  any  judge's  chambers,  as  he  had  himself  ascertained  by 
a  careful  inquiry  from  the  master,  and  as  had  been  also 
recognized  by  that  Court  in  the  case  of  Burmester  v.  HUch, 
13  East,  551,  where  Le  Bkmc  J.  pointed  out  the  incon- 
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teti!e<ices  "likely  to  result  from  this  innovation  in  practice, 
and  that  Court  refused  to  follow  the  precedent  established  by 
tfce  two  cases  cited,  Tlie  law  required  great  strictness: 
stncient  practice  required  an  actual  tender^  in  proof  of  which 
tender  there  must  be  a  moral  certainty  that  if  the  plaintiff 
chose  to  put  his  hand  upon  the  money,  he  might  receive  it, 
dnd  it  w6uld  be  a  great  hardship  upon  plaintiffs  to  substitute 
as  equivalent  to  a  tender  a  mere  letter  from  an  attorney, 
offering  terms  of  payment,  written  perhaps  only  with  a  view 
to  gain  time,  and  which  offer  might  probably  be  withdrawn 
&s  soon  as  that  purpose  was  answered.  Such  a  practice  would 
often  be  made  an  engine  of  fraud.  But  if  the  Court  thought 
proper  to  adhere  to  the  practice,  the  principle  ou  which  it 
tva^  introduced,  was,  that  the  plaintiff  had  employed  tbe 
delivery  of  the  declaration  as  a  means  of  oppression ;  and 
io  such  cases  the  practice  ought  to  be  confined:  in  tbe 
present  case  the  plaintiff  had  shewn  much  forbearance,  and 
given  abundant  time  for  a  compromise. 

Lens  Serjt.  relied  on  the  expression  in  the  letter  off  the 
flefendant's  attorney,  that  he  had  ^^  called  for  the  purpose  of 
tendering,*'  as  equivalent  to  a  tender. 

The  Court  held  that  was  insufl5cient.  There  was  much 
weight  in  the  argument  of  the  plaintiff's  coutisel,  that  if 
what  passed  in  this  case  had  been  pleaded  as  a  tender,  it 
would  have  fallen  far  short  of  it  in  proof.  In  one  of  the  cases 
cited,  it  was,  indeed,  left  ambiguous  whether  there  was  an 
afetual  tender,  though  the  expressions  of  the  report  had  an 
aspect  that  way  (a) :  in  the  other  case  an  actual  tender  was 
stated:  here  was  no  tender.  Neither  was  this,  upon  the 
merits,  a  case  for  such  an  interference.  After  this  negoci- 
atfoh  and  time  given  by  the  plaintiff,  it  was  inlpossible  to  say 
fhat  the  practice  could  be  extended  to  the  present  circum- 
stances. 

Riile  discharged. 


(a)  In  Zeevin  v.  Cowell  there 
was  no  tender,  but  only  a  letter 
ftroiti  thie  defendant's  attorney^ 
ebiitainiiig  the  oflbr^  and  an  un- 
dertaking to  appear  if  it  was  re- 


fhsed^  with  a  notice  of  the  mo* 
tion  which  prevailed  in  that  ose, 
in  the  event  that  the  o£feir  shcM 
be  reifused. 


m  THB  FiFTy-FiFTH  Ybar  of  GEORGE  HI.  fils 

1814. 


Wynne  r,  Kat,  Clerk.  Nw.  29. 

fTTIHIS  was  an  action  for  the  non-residence  of  ihe  Defendant  Under  the    , 
*•     upon  his  rectory  of  Thundersley,  in  the  county  o( Essex,  c.64.,  there* 
and  diocese  of  London,  during  the  whole  of  the  years  1812  ^^^t^of 
and  1813,  and  for  less  periods  in  the  same  years.    Heywood  a  biihop  to 
Seijt.  for  the  defendant  had  on  a  former  day  obtained,  under  "sideiice  to"' 
the  statute   54  G.  3,  c.  54,  s.  4,  a  rule  nisi  that  the  action  c^*^'***  ^*»>« 
should  be  discontinued  on  payment  of  costs  by  the  defendant  that^iiet,  ne^ 
up  to  the  time  of  the  application :  his  ground  was,  that  the  JJ^L'd  M 
Bishop  of  ILondon  had  on  the  16th  of  November  1813  licensed  utJi^isu. 
the  defendant  "  to  be  absent  from  his  parsonage-house  until  certificate^'* 
the  1st  of  January  1815,  on  account  of  the  unfitness  of  the  that  he  would 
same  for  his  residence,  he  residing  in  the  adjoining  parish,  a^iI^S^can- 
and  doing  his  own  duty,*'  and  had  on  the  18th  of  November  not  be  plead- 

-..■>*  ^  ./.    «  1      1.  1      ^  *  .ed  in  bar,  or 

1814,  certified  on  the  licence,  pursuant  to  the  first  section  of  used  as  ade- 
the  same  act,  his  Lordship's  belief  that  the  cause  of  granting  ^"^aTof 
the  lic^ice  really  and  truly  had  existed  from  2lst  Feb,  1812  an  action  for 
to  the  date  of  the  licence,  and  that  he  would  have  granted  dence* ' 
the  defendant  licence  of  non-residence  in  the  parsonage-house    .J|f  ^®  ^^' 
of  Thundersley,  if  application  had  or  could  have  been  made  in  so  much  of 
time  for  the  same,  and  that  his  Lorjdship  was  satisfied  the  con-  ^  S^iJ^l. 
ditions  on  which  such  licence  would  have  been  granted  had  dence,  that 
been  performed  and  complied  with.    On  the  29th  of  May  Son^rwklSic* 
1814  the  licence,  and  the  certificate  within  14  days  from  the  to  constitute 

•         «/•  vi«i  an  offence 

granting  thereof,  were  duly  registered.  remains  on- 

Copley  Seijt.  on, this  day  shewed  cause.    He  took  a  pre-  ^^rt*wiif* 
liminary  objection,  that  although  the  liceifice  was  granted  discontinue 
before  1st  July  1814,  pursuant  to  the  stat.  64  G.  3.  c.  54,  s.  1,  *^®  •ctioo. 
yet  that  the  certificate  not  having  been  granted  before  that 
time,  which  he  contended  was  the  time  limited  by  the  statute      [  844  ] 
for  granting  equally  the  one  as  the  other,  was  therefore  of  no 
avail.    This  case  did  not  come  within  the  rule  established  in 
the  case  of  JVriglU  v.  Flamank,  Hil.  T.  55  G.  3,  post  that  the 
confirmation  (of  a  special  licence  by  an  archbishop)  might  be 
made  after  1st  July  1814.    If  the  words  of  the  first  section 
leave  it  ambiguous,  those  of  the  fourth  manifest  that  the 
certificate  must  be  granted  before  that  time :  the  words  are. 


t€   4-^ 
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1814.       «c  ^  whom  such    licence    and  certificate    shall    have  been 

Wynnb      granted,  or  who  shall  have  notified  his  exemption  before 

V.  the   Ist  day  of  July  1814."    The  statute  provides  for  the 

^^'  several  cases  of  licences  given  before  the  passing*  of  the 
act,  and  licences  granted  after  the  passmg  of  the  act: 
the  certificate  as  well  in  the  one  case  as  the  other  must 
necessarily  be  posterior  to  the  passing  of  the  act ;  but  all 
must  be  done  before  1st  July  1814.  The  legislature,  for  their 
own  reasons,  which  they  have  not  explained,  have  fixed  that 
*  the  term  as  the  limit  of  their  indulgence.    But  upon  anotlier 

point  the  defendant  was  not  entitled  to  the  indulgence  prayed 
for.  There  was  a  count  for  non-residence  during  the  whole 
of  the  year  1812.  The  licence  and  certificate  reached  back 
only  to  21st  February  1812,  leaving  an  interval  of  seven  weeks 
of  non-residence  from  1st  January  1812,  to  21st  February^ 
comprehended  in  the  declaration,  but  not  covered  by  the 
certificate.  The  power  given  to  the  Court  by  the  statute  was 
to  discontinue  the  action  only  so  far  as  the  certificate  Ex- 
tended, and  the  effect  of  their  rule  would  be  the  same  as  if 
the  last  ten  months  and  nine  days  non-residence  were  struck 
out  of  the  declaration.  The  declaration  would  then  remain 
unaffected  by  the  rule  of  Court,  as  a  declaration  for  seven 
weeks'  non-residence,  which,  he  granted,  was  no  offence ;  but 
if  the  plaintiff  chose  to  deliver  a  declaration  which  could  not 
be  supported,  he  had  a  right  so  to  do,  and  though  the  defen- 
dant might  take  advantage  of  the  insufficiency  by  way  of 
C  845  ]  demurrer^  in  arrest  of  judgment,  or  in  error,  yet  neither  this 
nor  any  other  statute  gave  the  Court  power  to  discontinue  an 
action  on  payment  of  costs  for  the  insufficiency  of  the  decla- 
ration. The  Court  would  therefore  in  the  present  case  not 
direct  a  discontinuance,  but  leave  the  defendant  to  put  his 
defence  of  the  certificate  on  the  record  by  way  of  plea.  It 
was  a  very  important  question,  and  yet  undetermined, 
whether  such  a  certificate  might  be  so  pleaded,  but  by  the 
first  section  of  the  act  it  appeared  that  it  might;  for  that 
section  directs  that  such  certificates  shall  have  precisely  the 
same  operation  as  licences  granted  at  an  earlier  period  would 
have  had  under  the  statute  43  G.  3,  c.  84 ;  but  licences  under 
the  last-mentioned  statute  might  be  pleaded  in  bar :  therefore 
so  might  these  certificates.  He  candidly  pointed  out  to  the 
Court,  however,  the  difficulty  raised  by  the  concluding  words 
of  the  4th  section,  that  it  shall  be  lawful  for  the  plaintiff^  after 

20th 
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20th  July  1814,  until  such   application  made  for  a  discon-         1814. 
tinuance,  to   proceed  with  his  action  as  if  no  licence  or      11 
certificate  had  been  granted  or  notification  made.     It  would  ^^ 

be  nugatory  to  permit  the  party  to  proceed,  if  the  certificate  Kay. 
subsequently  obtained  might  still  be  pleaded  in  bar.  The 
Defendant  would  pursue  a  course  much  to  his  own  disad- 
vantage, who  should  pray  a  stay  of  proceedings  on  payment 
of  costs,  when  by  putting  a  plea  of  his  certificate  on  the 
record,  he  might  obtain  a  verdict  and  full  costs. 

Heyivood  in  support  of  his  rule,  urged,  as  to  the  first  point, 
that  the  act  assigned  no  limitation  of  time  to  the  granting 
of  certificates.  Throughout  the  whole  act,  a  specific  time,  . 
the  1st  of  July  1814,  was  mentioned  on  two  occasions  only, 
the  one  of  which  was,  in  the  1st  section,  with  respect  to  the 
granting  of  licences,  the  other  was  in  the  third,  as  to  the 
sending  in  and  registration  of  notifications  of  causes  of  non- 
residence.  No  such  limitation  was  either  expressed  or  in- 
tended by  th^  legislature  for  certificates;  and  to  imply  it  [  846  ] 
would  in  great  measure  defeat  their  object.  There  was  one 
class  of  certificates  designated  by  the  act,  which  needed  not 
to  be  indorsed  on  any  licence,  and  was  wholly  independent  of 
licences,  being  directed  to  be  granted  for  the  purpose  of 
covering  acts  of  temporary  excusable  non-residence,  the 
excuses  of  which,  if  they  still  continued,  would  be  causes  for 
a  licence,  but  which,  having  already  ceased,  coidd  not  be- 
come the  subject  of  a  licence  for  future  absence,  they  were 
nevertheless  proper  causes  to  be  certified  to  defeat  the  penal- 
ties of  an  action  for  the  past.  These  certificates  might  be 
made  to  go  back  to  any  part  whatever  of  the  12  years  elapsed 
since  the  passing  43  G.  3,  c.  84,  and  this  was  intended  to  be 
a  prospective  and  permanent  enactment  for  the  relief  of  the 
clergy,  and  the  power  thereby  given  might  be  exercised  by 
the  bishops  at  all  future  times  whatever.  The  same  language 
is  used  in  respect  to  one  sort  of  certificates  as  the  other,  and 
is  different  from  the  phrase  used  in  speaking  of  the  licences, 
for  the  first  section  of  the  act  has  the  words,  "  all  licences 
which  shall  have  been  granted,  (t.  e.  before  the  passing  of  the 
act,)  or  shall  be  granted  before  1st  July  1814,"  and  ^'  all  cer- 
tificates given  by  any  bishop  or  archbishop  which  shall 
certify,"  without  reference  to  the  licence,  or  any  date  what- 
ever, or  any  matter  therein  before  contained.  In  the  4th 
sectiOD^  tli9  ponstraction  pressed  for  on  behalf  of  the  plaintifi; 

is. 
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1814.       is^  at  most^  ambignous;  but  the  construction  for  the  defendant 
^~  is  clear:  the  meaning  is,  to  whom  such  certificate  shall  be 

^  Ranted  at  any  time  soever,  or  who  shall  have  notified  his 

Say.  exemption  before  the  1st  of  July  1814.  In  the  present  case 
the  certificate  could  not  have  been  simultaneous  with  the 
licence,  for  the  former  is  given  only  by  the  act,  and  the  latter 
was  made  before  the  act  passed.  As  to  the  second  point  he 
agreed  that  the  retrospective  certificate  would  be  a  defence 
upon  the  trial,  and  he  extended  the  same  doctrine  to  all  the 
[  847  ]  cases  in  which  grounds  for  a  discontinuance  under  this  act 
had  been  disclosed  to  the  Court.  The  act^  however,  did  not 
restrict  the  power  of  the  Court  to  the  ordering  a  discontinu- 
ance in  those  cases  only  where  the  certificate  extends  to  the 
whole  time  of  non-residence,  the  inile  might  be  made  in  any 
case  where  the  certificate  covers  so  much  of  the  time  that  oo 
cause  of  action  remains. 

The  Court  interposing,  gave  judgment.  ^ 

GiBBS  C.  J.  This  act  is  not  penned  with  much  precision 
and  accuracy :  and  considering  what  was  the  class  of  persons 
for  whose  benefit  it  was  introduced,  and  what  persons  were 
therefore  probably  concerned  in  the  penning  it,  that  circum- 
stance is  not  much  to  be  wondered  at.  With  respect  to  the 
time  within  which  the  certificate  must  be  granted,  the  words 
of  the  1st  section,  "  before  the  1st  of  July  1814,'*  are  confined 
to  the  time  of  granting  the  licence,  and  do  not  restrain  the 
time  of  granting  the  certificate.  I  was  at  first  much  struck 
by  the  circumstance  that  the  certificate  is  to  be  granted  by 
the  same  person  who  grants  the  licence,  and  that  it  is  made 
respecting  the  same  facts  which  are  stated  in  the  licence. 
The  words  of  the  act  are  these :  *^  And  upon  which  the  arch- 
bishop or  bishop  granting  the  same  shall  certify  that  they  are 
satisfied  and  verily  believe  that  the  causes  of  granting  such 
licences  really  and  truly  existed  for  any  periods  antecedent  to 
the  granting  thereof  and  specified  in  such  certificates  re- 
spectively, and  that  the  archbishop  or  bishop  giving  such 
certificate  would  have  granted  the  licences  to  which  they 
refer,  from  the  periods  specified  in  such  certificates,  if  proper 
application  had  or  could  have  been  made  fi)r  the  same,  and 
that  the  conditions,  if  any,  upon  which  such  licences  would 
have  been  granted  have  been  performed  and  complied  with." 
These  subsequent  provisions  of  this  clause  are  intended  to 
L  ^-^8  J     operate  upon  licences  of  two  descriptions,  first,  upon  Hcences 

granted 
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graiifed  before  the  passing  of  the  act ;  2dly,  upon  licences        ^6U. 
to  be  granted  after  the  passing  of  the  act,  and  before  the  1st      ^^ynnb 
of  July  1814,  upon  which  the  bishop  shall  certify.    No  time  is  t. 

specified  within  which  the  bishop  shall  certify.  My  Brother  Kay. 
Copley  relies  on  the  4th  section,  which  is  certainly  the  strongest 
part  of  his  case ;  for  the  words  are,  ^^  to  whom  any  such 
licence  and  certificate  shall  have  been  granted,  or  who  shall 
have  notified  his  exemption  before  the  1st  day  of  July  1814." 
And  he  contends  that  this  restriction  in  point  of  time  over- 
rides all  the  three  preceding  cases  included  in  the  sentence. 
But  in  order  to  see  to  which  of  the  clauses  the  words  "  1st  of 
July  1814  '*  apply,  we  must  look  to  the  preceding  provisions  of 
the  act;  and  if  we  thereby  find,  as  we  do,  that  the  certificate 
need  not,  but  that  the  notification  of  exemption  must,  be 
completed  before  the  1st  o{  July,  (and  the  most  natural  con- 
struction of  the  foregoing  clauses,  is,  that  by  the  1st  section 
the  certificate  need  not,  but  by  the  3d  the  notification  must 
be  made  before  that  time,)  I  think  we  must  not  intend  th^ 
the  legislature  have  in  a  subsequent  clause  indirectly  brought 
the  certificates  within  that  limitation  of  time.  The  licence 
therefore  must,  but  the  certificate  need  not  be  granted  before 
1st  July  1814.  As  to  the  second  point,  if  the  certificate 
could  be  used  as  a  defence  to  the  action,  it  would  be  of  great 
^id  to  the  plaintiff's  argument,  that  the  certificate  must  be 
granted  before  the  1st  of  July  1814;  for  it  would  be  of  great 
importance  to  the  plaintifi^,  that  the  certificate  should  be 
granted  as  early  as  possible.  For  the  act  gives  no  power  to 
the  judge  to  certify  so  as  to  prevent  the  defendant  from 
recovering  full  costs ;  and  it  would  be  very  unjust,  that  the 
defendant,  giving  the  plaintiff  no  notice  of  obtaining  his  cer- 
tificate, should  be  enabled  to  delude  the  plaintiff*  to  proceed 
to  trial,  and  then  set  up,  to  defeat  an  action  originally  well  [  849  ] 
brought,  a  defence  obtained,  perhaps,  the  vcrj'  day  before  the 
trial,  and  thereby  not  only  get  a  verdict  but  full  costs  of  suit. 
My  Brother  Copley  argued  this  point  very  candidly,  and . 
liberally  admitted  what  made  most  against  himself.  The 
words  of  the  clause  which  give  the  application  to  discontinue, 
confirm  this  construction,  for  notwithstanding  this  act,  the 
plaintiff  in  any  action  may  proceed  as  if  the  act  had  not 
passed,  and  as  if  no  such  certificate  had  been  obtained  under 
It,  until  stich  application  shall  be  made  to  the  Court :  that  ifr, 
if  no  application  is  made,  they  may  proceed  to  ^he  end,  which 

is 
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1814.       is  judgment,  and  execution  for  the  penalty.    The  Court  may 

^  stay  the  proceedings  in  all  cases  in  which  a  licence  previously 

1,'^  obtained  would  have  been  an  answer  to  the  action;  and  since 

Kay.        the  licence  and  certificate  overreach  so  much  of  the  time  of 

non-residence  that  no  cause  of  action  remains^  I  think  this  is 

a  case  in  which  the  Court  ought  to  interfere. 

Hbath  J.  declared  himselfoftlie  same  opinion.  The  object 
of  the  act  is  to  be  considered :  it  was  intended  as  a  boon  to 
defendants,  that  in  the  case  specified  they  might  not  be  at  the 
expence  of  going  to  trial.  It  could  never  therefore  be  in- 
tended that  a  defendant  might  by  proceeding  to  trial  put  him- 
self in  so  much  better  a  situation  than  he  would  be  in  by  the 
relief  pointed  out  to  him  by  the  fourth  section.  And  it  would 
be  very  unjust  if  the  aci  admitted  of  an  opposite  construction, 
to  favour  which  the  words  should  be  "  licence  or  certificate," 
not  "  licence  and  certificate." 

Chambrb  J.  The  defendant  by  the  first  section  has  to  the 
last  moment  of  the  J  st  of  JuU/  1814  to  obtain  his  licence.  How 
then  is  he  to  get  it  amended  by  a  certificate  indorsed  thereon 
before  the  Istof  Ju!i/?  That  alone,  if  any  doubt  subsisted, 
would  determine  the  construction.  But  we  may  proceed 
[  850  ]  further.  No  express  date  is  required  for  the  certificate ;  and 
the  nature  of  the  provisions  intended  shews  that  it  could  not 
be  designed  so  to  confine  it.  I  am  therefore  of  opinion  that 
the  construction  urged  for  the  defendant  ought  to  prevail 

The  rule  therefore  must  be 

Absolute. 
Dallas  J.  was  absent. 


.Nw.  28. 


Wright  «•  Stevenson,  Clerk. 


The  plaintiff  fWlHIS  was  an  action  for  non-residence  on  four  benefices. 
togTpw^i?*'  *  The  Plaintiff  had,  on  application,  intended  to  consent 
action  bjr  COD-  to  discontinue  as  to  the  vicarage  of  Great  fVilbraham,  and  to 
fcT^mistluK?  admit  a  notification  of  exemption  as  to  the  benefice  of  Abba^ 
abandoned  a    ^j^^^ .  ^ut  by  a  mistake  his  attorney  in  the  hurry  of  business 

good  cause  of  '  -^  ^  '' 

action,  the 

Court  refused  to  interfere  to  rescind  the  order  made  thereon. 

Where  a  judge  has.  upon  hearing  the  parties  on  a  summons,  refused  an  order,  it  is  higUf 
improper  to  procetd  by  sommoni  before  another  judge :  the  party  diisatiifitd  siay  app^  to 
the  Court. 

had 
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had  given  a  consent  to  discontinue  as  to  both.     He  had  ap-        ^814. 
plied  to  a  judge  by  summons  to  have  the  error  rectified,  and     \v^^]^ht 
tlie  application  being  refused,  he  had  obtained  a  summons  v. 

fi'om  another  judge,  who  was  not  apprised  of  the   former  Stevenson, 
attempt,  and  who  likewise,  upon  a  hearing,  refused  to  inter-       ^^erk. 
fere;  whereupon 

Copley  Seijt.  now  moved  the  Court  that  the  rule  be  re- 
scinded as  to  AbbathoHy  on  admitting  the  notification  and  dis- 
puting the  title. 

The  Court  strongly  reprobated  the  practice  of  making  an 
application  to  one  judge  at  chambers,  which  had  already  been 
refused  by  another  judge  at  chambers  :  if  parties  were  dissa- 
tisfied with  the  order  of  a  single  judge,  they  ought  imme- 
diately to  apply  to  the  Court.  This  impropriety  wduld  not, 
however,  prevent  the  Court  from  now  granting  the  rule,  if  it  C  ^^  3 
were  fit  to  be  granted,  but  in  a  penal  action,  where  the  parties 
had  compromised  it  by  mutual  consent,  they  must  abide  by 
their  own  act :  the  Court  was  unanimous  that  it  ought  not  to 
be  again  opened. 


Wood  v.  Thompson. 


iVbtr.  28. 


T  ENS  Seijt.  had  on  a  former  day  obtained  a  rule  nisi  to     Adefen- 
discharge  the  Defendant  out  of  custody  upon  entering  arrested  i 


ID  an 


a  common  appearance,  upon  the  ground  that  the  Plaintiff  had  action  in  a 

first  proceeded  against  the  defendant  by  an  action  in  the  mtiu/er,  after 

mayor's  court  in  London  for  the  same  cause,  and  had  sued  out  JjJ^jered tn 

a  foreign  attachment  against  a  person  who  was  indebted  to  discharge  of  a 

tlie  defendant,  to  which  attachment  the  defendant  did  not  put  tach^^^i 

in  bail,  but  surrendered  herself;  the  plaintiff  thereupon  aban-  ^  action  in 

doned  the  action  in  the  mayor's  court,  and  proceeded  in  this  court  of  Lon^ 

court,  and  had  arrested  the  defendant.     Lens  contended  that  ^f"!!.?* 
'  same  caose. 

after  the  defendant  had  surrendered  on  dissolution  of  the  at- 
tachment in  the  mayor's  court,  she  could  not  be  again  arrested 
for  the  same  cause  in  an  action  commenced  here. 

Shepherd,  Solicitor-General^  on  this  day  was  prepared  to 

shew 


m 


1814. 
Wood 

V, 
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shew  cause  against  the  inile,  and  Lens  was  instructed  to  sup- 
port it. 

GiBBS  C.  J.  stated  the  case  of  Bromley  v.  Peck  in  the  Court 
T0QMP8O2^.  of  King's  Bench  (a)  3  and  since  that  Court  had  held,  that  al- 
though there  was  no  substantial  reason  for  the  plaintiff  jBromiqi 
to  discontinue  in  that  case,  he  might  nevertheless  arrest  the 
[  85^  ]  defendant  in  the  court  above,  he  thought  the  present  case 
must  be  governed  by  the  same  principle.  Tbe  circumstance 
on  which  Lens  relied^  that  the  defendant  here  had  surren- 
dered, i^ade  no  material  distinction,  and  the  Court 

Discharged  the  Rule. 


A  defen. 
dant  may  be 
arrested  in  an 
action  in  a 
coort  at  ffTeti' 
nUfuter,  after 
having  put  in 
bail  to  foreign 
attachment  in 
an  action  in 
the  mayor's 
court  of  Zojc- 
ilmibr  tbe 
same  debt. 


(a)  (NOTE.) 

Bromlev  v.  Peck, 


THE  plaintiff  brought  this  ac- 
tion to  I'ecoTer  the  price  of  some 
goods  which  he  had  sold  to  the 
defendant.  Having  seen  an  ad- 
vertisement that  the  defendant's 
goods  were  on  a  certain  day  to  be 
sold  by  auction  by  Davies  an  auc- 
tioneer^  he  commenced  an  action 
in  the  mayor's  court  against  the 
defendant  for  the  debt  due  to  him^ 
and  issued  a  foreign  attachment 
against  the  supposed  proceeds  of 
the  auction  in  the  hands  of  Davies : 
the  defendsmt  put  in  bail  to  that 
attachment.  Davies  having  satis- 
fied the  plaintiff  that  he  had  not 
received^  nor  was  about  to  re- 
ceive, any  money  from  the  pro- 
ceeds of  the  auction,  but  that  the 
money  was  to  be  paid  to  another^ 
the  plaintiff  withdrew  his  attach- 
ment and  action^  and  paid  the 
costs  thereof  under  an  order  of 
tfie  mayor's  courts  but  entered  no 
^xenere^Kr  on  the  bail-piece}  and 


he  commenced  the  present  action 
in  the  King's  Bench^  and  arrested 
the  defendant  thereon,  fbr  whom 
Bolland  had  on  a  former  day  ob- 
tained a  rule  nisi  to  discharge  her 
out  of  custody,  on  entering  a 
common  appearance,  upon  the 
ground  that  the  attachment  in  the 
mayor's  court,  for  which  she  had 
put  in  bail  there,  was  equivalent 
to  a  personal  arrest,  and  that  this 
Court  would  not  permit  a  defen- 
dant to  be  twice  arrested  for  tb( 
same  cause  of  action. 

Adolphus  on  a  subsequent  Avj 
shewed  cause. 

The  Court  held  that  the  attach- 
ment in  the  mayor's  court  wa^ 
not  in  this  respect  equivalent  to  a 
personal  arrest,  and  that  it  dicf 
not  preclude  the  plaintiff  from' 
again  holding  the  defendant  to 
bail,  and  they 

Discharged  the  Rule. 


Hannah 


IN  TBfi  FiFnr-FirrjGi  Ymr  of  QEORGE  III.  1^ 


1 

Hannam  v.  Pubtexchsen,  ^^  2g^ 

JQEST  Serjt,  moved  for  a  d%stHnga$  upon  an  affidavit  tbajfc  ^h^^^* 
the  Deponent  had  served  on  jthe  Defendant's  wife  a  copy  groaad  amo* 
of  the  summons  ^vith  an  English  notice  underwritten  of  the  M^^^miut' 
intent  and  meaning  of  the  sei-vic^ ;  and  further,  that  the  de-  ^^  ^S^^ 
ponent  had  made  several  attempts  to  serve  the  defendant  peif-  ticesnlMciib. 
fsonally,  and  believed  he  kept  out  of  the  way  to  avoid  seirice  ^^i^j^^^ 
of  the  process ;  and  that  the  deponent  bad  heard  and  believed  *'«''^ 
that  the  defendant  had  since  made  some  overtures  for  a  con^  that  lome 
promise  by  the  payment  of  a  sum  of  money.  E*A^*^fe^*^ 

The  Court  were  clear  that  the  affidavit  was  defective  in  not  the  depo- 
setting  out  the  tenor  of  the  English  notice,  that  they  might  S^ST tiie^ef 
judge  whether  the  statute  had  been  complied  with,  and  on  fendant  keeps 
that  account  refused  the  inile ;  but  they  also  intimated  that  it  to  aroid  wf^ 
was  necessaiy  that  the  deponent  should  state  some  ground  for  ^^* 
his  belief  that  the  defendant  kept  out  of  the  way  to  avoid 
service. 

Rule  refused. 


T 


HE  wi'it  of  capww  issued  in  this  case  was  made  retunir  ^^^Tcj^ 
able  on  a  day  certain,  the  JSiesday  next  afiter  eight  day?  p^ndendum 
of  St.  Martin^  being  the  22d  day  of  November^  instead  of  a  made  return, 
general  return  day.    Best  Sen.  had  on  a  former  day  obtained  »^ie.oM  a  ge- 

...  .      .J       ,1  ^1  1.  .      .1  neralrctuni 

a  rule  ntsi  to  set  aside  all  the  proceedmgs  m  the  cause  upw  dav. 

the  score  of  this  irregularity.  ret^iibte'lfn 

^  Copley  Seijt.  on  this  day  shewed  for  cause,  first,  that  it  was  a  day  certain. 
no  irregularity ;  secondly,  it  could  not  be  taken  advantage  of  ^rmit'ifto 

before  the  writ  was  returned,  and  in  this  case  the  rule  nm  had  be  amendwl. 

been  obtained  before  the  writ  had  been  returned.     Perrott  v.  a  rule  nui  ob- 

/fefe,  3  fVils.  58;  or  at  all  events  the  Court  would  in  this,  as  ^^**tJ^^t 

in  that  case,  permit  the  rule  to  be  amended;  and  it  was  held  rorirregn- 

amendable  and  amended  in  the  case  o(  Davis  v.  Owen  and  ^" 

[  ♦584  ]  Another, 
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CASES  IN  MiCttAfiLMAS  TfiRM 


1814. 
Walker 

V, 

Hawkby. 


Another,  1  Bos.  §•  rull.  342,  and  Bourchier  y.  WUtle,  1  H. 
Bl.  291.  In  Reubel  v.  Preston,  5  East,  291,  the  Court  of 
King's  Bench  had  permitted  the  like  amendment. 

Best,  contr^,  contended  that  the  practice  was  uniform,  to 
make  these  motions  before  the  writ  was  returned.  The  Court 
had  never  permitted  the  plaintiff  to  amend  his  writ,  unless  he 
had,  as  in  Perrott  v.  Hele,  applied  for  the  amendment  when 
the  defendant  had  applied  to  set  aside  the  proceedings,  which 
had  not  been  done  here.  It  was  not  merely  the  service  which 
was  irregular  in  this  case,  but  the  writ  itself  was  a  nullity. 
Inman  v.  Huish,  2  New  Rep.  133. 

The  Court  discharged  the  defendant's  rule,  and  permitted 
the  plaintiff  to  amend  his  writ  on  payment  of  costs  of  the 
amendment  and  of  the  application. 


taaat 


Nov,  2d. 


Held  tbat 
notice  of  •/*• 
AT.  as  bail,  U 
not  cood  no- 
ticefor«A  AT. 
the  younger. 
Andthe  plain- 
tiff need  not 
■wear  there 
are  two  of  the 


[  '855  ] 


Smith  v.  Mellon. 

JgOSJNQUET  Sei^t.  opposed  the  justification  by  adaffivitof 
one  of  the  bail  in  this  case,  upon  the  ground  that  the 
notice  was  of  James  Melhn  being  put  in  as  bail,  and  the  affi- 
davit was  of  the  sufficiency  of  James  Mellon  the  younger. 
The  notice  would  induce  an  inquiry  concerning  the  circum- 
stances of  the  head  of  the  family,  who*  bore  the  name  of  Jama 
Mellon,  and  thereby  would  lead  the  plaintiff  astray  from  exa- 
mining into  the  ability  of  James  Mellon  the  younger,  who 
consequently  now  attempted  to  justify  without  the  plaintiff 
having  had  the  opportunity  of  sufficient  previous  inquir}'. 

Best  Seijt.  contr^  urged  that  it  did  not  appear  by  any  affi- 
davit of  the  plaintiff,  that  there  were  two  persons  of  the  name 

of  James  Mellon. 

The  Court  held  that  fact  was  sufficiently  shewn  by  the  bwl 

himself  making  his  affidavit  with  the  addition  subjoined  to  his 

name,  which  was  the  distinguishing  proof  of  minority ',  and 

holding  the  notice  as  insufficient,  they  rejected  the  bail. 

Dallas  J.  was  absent. 


IN  T^ji  Pint-fmB  TxAft  o»  GEORGE  If L  M^ 

mi. 


Hardt^  Demandant;  Prior^  Tenant;  Lord  Romnst^ 

Vouchee. 

^T^HE  Court  granted  to  Hetfwood  S^ijt.  tbat  this  recovery     SiiPfjjtg^^ 

-^     might  pass  upon  a  supplemental  affidavit  that  the  com-  ^ictfMt the 

missioners  were  attomies  of  his  majesty's  Court  of  King**  temnkdm^  ^ 

««  CffS  IB  ft  WOO* 

Bench  at   Westminster j  the  affidavit  accompanying  the  ae^  Tetyyiwon 
knowledgment  having  stated  only  that  they  were  attomies  of  rfSle^Swit** 
his  majesty's  Court  of  King's  Bench.  jf  1"H*« 

tonlesoflke 
'     -  eoorCof 

KlMTiBepch 

.   ■ _,  «f«r. 


Dblafibld  V.  Tanner.  [  856  ] 

(jqPLEY  Serjt.  having  obtained^  upon  an  affidavit  of  merits^      Oj  m|^ 

a  rule  nisi  for  setting  aside  a  regular  judgment  upon  Mt,  tbe" 

payment  of  costs,  S3lT!S?2^ 

Vaughan  Serjt.,  in  shewing  cause  against  the  rule,  prayed  ^  <»«•• 
the  Court  to  ingraft  on  it  the  terms  that  the  defendant  should  strain  tlw 
not  plead  his  infancy.  SidtoVto. 

Copley  in  support  of  his  rule  urged  that  infancy  is  in  many  nacy. 
cases  a  reasonable  and  just  defence,  and  that  this  condition 
ought  not  to  be  imposed  without  an  especial  ground  shewn ; 
and 

Of  this  opinion  were  the  Courts  who  made  the 

Rule  absolute  in  the  terms  prayed  for. 


Vol.  V.  31 


tSB 


AFFIDAVIT. 


AUEKATION,  RESTRAmT  OF 


AFFIDAVIT, 

^nd  see  Distringas,  2»  3,  4,  5. 

1.  If  the  agent  in  town  is  the  attor- 
ney on  Uie  record,  it  is  no  objec« 
tioQ  to  an  affidaoii  of  the  party, 
that  it  was  sworn  before  his  own 
attorney  in  the  country.  Read  v. 
Cooptr,  Page  89 

S.  If  a  plea  pvu  darrein  continuance 
be  verified  by  an  affidavit  which 
refers  to  the  plea,  and  the  plea  is 
in  the  cause,  the  affidavit  is  suffi- 
cient, though  not  specially  entitled 
in  the  cause.    Prince  v.  Nicholson, 

333 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

jind  see  Abrbst. 

1.  If  a  tenant  bind  himself  in  a 
penalty  of  100/.  for  performance 
of  rqiairs  within  a  certain  time, 
the  Court  will  not  [fermit  him  to 
be  holden  to  bail  for  the  100/. 
upon  an  affidavit  which  does  not 
anew  in  what  respect  and  to  what 
amount  ^e  has  violated  his  contract. 
Edwards  v.  Wdliams.  247 

5.  An  affidavit  to  hold  to  bail,  sta- 
.  ting  that  the  Defendant  is  indebted 

for  money  paid  by  the  Plaintiff  for 
'  the  use  of  the  Defendant,  is  suffi- 
cient, without  adding  that  it  was 
paid  on  the  Defendant's  request. 

704 

3.  So,  for  money  had  and  received 
by  the  Defendant  to  the  use  of 
the  Plaintiff.    Eyre  v.  Hutton.    ib. 

4.  Affidavit  to  hold  to  baU  for  68/. 
and  upwards,  and  no  tender  of  the 
said  sum,  held  good.  751 

6.  So,  that  Defendant  is  bdebted  to 
Plaintiff  for  money  paid,  (not  say- 
ing, by  the  Plaintiff,  or  for  the 
Ddemknt's  use,)  and  wages  due 
for  serving  in  a  ship  of  which  the 
Defendant  was  part«owner,  not 
saying  due  from  the  Defendant. 
Symonds  v.  Andrews,  ib, 

6.  An  affidavit  to  hold  to  bail  for 
work  and  labour  done  by  the 
Plaiiitiff  for  the  Defendant,  as  hii 


servant,  is  sufficient.    Bliss  v.  /It^ 
kins.  Page  756 

AFRICA. 
iSee  Illegal  Tbadb,  2. 

AGENT, 

See  Monbt  had  and  bbcbived,  4. 
Payment  Ovbb.  Vbndob  and 
Pubchasbr,  9. 

AGREEMENT, 

See  Goods  sold  and  i^ li vbbbd. 
SiMONV.      TiTLB.    Vendor  and 

PUBCHASEB,   9. 

ALIEN, 

jind  see  Insurance,  I.  Licence  to 
Trade,  3,  4,  6,  6,  7. 

Two  neutral  Prussians,  one  of  them 
resident  in  England,  the  other  at 
Konigsberg,  having  a  licence  to 
export  to  all  Baltic  ports,  some 
whereof  were  hostile,  are  not  pre- 
cluded from  recovering  on  an 
insurance  of  goods  exported,  and 
confiscated  by  an  act  of  the  Prtu- 
sian  government,  then  neutraL 
Anthony  v.  Moline,  711 

ALIEN  ENEMY, 
See  Licence  to  Trade,  3, 4, 5, 6,  7. 

ALIENATION,  RESTRAINT  OP. 

1.  If  a  covenant  not  to  assign  con- 
tain an  exception  in  favour  of 
assignment  by  Will,  semble  that 
executors  claiming  under  the  will 
are  not  within  the  exception  so  as 
to  be  at  liberty  to  sell  for  payment 
of  debts  without  licence  of  the 
lessor.  Per  Mansfitld  C.  J.  Lloyd 
V.  Crispe,  249 

2.  A  covenant  that  the  lessee,  his 
executors,  or  administrator^  will 
not  assign,  does  not  bind  his  as- 
signees. 795 

3.  If  a  lessee  covenants  not  to  ass^ 
and  becomes  bankrupt,  and  his 
assignees  take  to  the  lease,  his 
covenant  is  discharged  by  49  0, 3, 
€•  ISl,  f.  19,  although  a  bR^Msh  ci 

h 


AMENDUENT,  &c. 


AtanvrsY, 


it  had  become  impossible,  by  rea« 
son  that  he  uo  Jonger  had  the 
subject-matter  respecting  which 
the  covenant  was  made.  Page  795 

4.  And  therefore  if  he  comes  in 
again  as  assignee  of  hb  assignees, 
he  shall  not  be  charged  with  this 
covenant,  and  it  is  no  breach  if 
he  assigns.  Doe  on  dem»  of  Cheere 
V.  Smith,  ib, 

AMENDMENT  OF  FINES  AND 
RECOVERIES, 

See  Finis  and  RbcovbribSj  Amend* 

MBNT  OP. 

AMENDMENT, 
And  see  Pkacticb,  I.  6,  f, 

1.  The  Court  of  King*s  Bench  will 
amend  a  writ  of  error  from  C.  P. 
in  case,  by  converting  it  to  a  writ 
of  error  in  covenant.  Sampayo  v. 
Depayba,  8S 

2.  Where  the  parties  had  gone  down 
to  trial  upon  a  plea  which  had  not 
been  traversed,  after  verdict  for 
the  Plaintiff  the  Plaintiff  was  per- 
mitted to  amend  by  adding  a  tra« 
verse,  and  the  Defendant's  motion 
in  arrest  of  judgment  was  dis- 
charged upon  payment  of  costs  by 
the  Plaintiff  of  both  motions. 
Cooke  V.  Burke,  164 

3.  The  Court  vnll  not  amend  a  re- 
cognizance of  bail  in  error  for  less 
than  double  the  sum  recovered,  by 
enlarging  the  penalty,  to  defeat  an 
execution.     Reed  v.  Cooper,     3W 

4.  Where  a  Plaintiff  had  recovered  a 
debt  due  on  bond  of  the  testator 
again^  executors,  on  a  sham  plea 
oF  judgment  recovered  against 
themselves,  and  had  a  judgment 
fur  the  debt  de  bonis  testaioris,  and 
for  the  costs  de  bonis  testaioris,  ei 
si  non,  de  bonis  proprOs,  which 
restriction  of  the  executor's  liabi- 
lity for  the  costs  was  interlined, 
and,  apparently,  by  the  Plaintiff's 
former  attorney,  the  Ctmrt  refused 
to  amend  the  judgment  six  years 
after  it  was  signed,  by  strildng 
out  tlie  words  wkiich  restricted  the 


executor's  personal  liability  to  the 
-    costs.     Burroughs  r.  Stenens  emd 
oihen.  Executors  of  EUon,  > 

P«r^554 

5.  A  writ  of  ^eri  faeum  firom  this 
court,  requiring  the  sheriff  to  re- 
turn the  money  in  B,  it.,  may  be 
amended.    &'tifioii  v.  ^mey,   005 

6.  The  Court  will  amend  an  order  of 
reference  at  nisi  prius,  made  a  rule 
of  court,  by  inserting  such  omit- 
ted matters  as  are  incident  to  the 
substance  of  tlie  agreement  be* 
tween  the  parties*  Soam  v.  Aiier. 

7.  After  a  demurrer  seriously  argued, 
the  Court  would  not  pmnit  the 
Plaintiff  in  an  action  against  the 
sheriff,  to  amend.  O>oke  v.  Bhrt»  765 

8.  The  Court  will  not  amend  a  cle- 
rical error  in  the  spelling  of  the 
FlaintifTs  name  in  the  bail-piece« 
without  the  consoit  of  the  bail. 
Bingham  v.  Tahart.  814 

9.  If  a  defendant,  fbr  whom  a  ver- 
dict has  been  fbund,  and  treble 
costs  have  been  taxed  on  the 
judge's  oertificateunder  the  mutiny 
act,  enters  up  judgment  fbr  a  cef* 
tain  sum  for  treble  costs  without 
shewing  on  the  record  how  he  is 
entitled  to  treble  costs,  the  Court 
will  not,  after  error  brought, 
amend  the  judgment  by  striung 
out  the  word  treble,  leaving  it  a 
judgment  for  that  sum  fbr  costs. 
Dunbar  v.  Hitchcock,  890 

AMERICAN, 
See  Illboal  Tradb,  8. 

ANNUITY. 

1.  Where  the  grantor  of  an  annuity 
conveyed  to  the  grantees  all  his 
interest  in  the  yearly  proceeds  of 
10,000i.,  vested  hi  trustees,  (who 
were  parties  to  the  g^rant,  and 
covenanted  to  pay  the  grantees^ 
but  did  not  convev,)  in  trust  for 
the  grantor  until  cfefimlt,  and  after 
default  to  retain  the  arrears  and 
costs,  and  in  trust  to  pay  the  inr* 
plus  to  Uiiisdf>  and  the  iMmorial 

did 


•M        ABVmiAVlON. 

did  mai^$m€  for  whom  tlie  truaieed 
4»f  Ibe  lOfiOOl,  yiett  trustees: 
Held  4lMlt  this  was  a  fatal  defect, 
lor  timit  they  were  trustees  for  the 
(raotQCS.  Po^^  587 

SL  And  ikal  it  was  fM>t  sufficient  to 
8lat#  thttt  the  Interest  was  aasigaed 
1^  .tka  iAdenture  "  upon  the  trusts 

..  thereby  declared/*  LekesUr  v. 
itd^iwood.  ih, 

AftBITRATION, 
^d  MtNuiauroB^l.  AMBnoKRiiT,  6. 

1«  Hie  fAidum  of  the  fee  which  an 
■    Arfoitrator,  in  a  cause  referred  in 

'  this  eourty  awards  to  be  paid  to 
hknadf  for  his  awards  is  examina- 
bid  ^  the  prothonotarjr.  Ftiige- 
raid  t.  Gruva.  842 

%  SiibBMssion  to  arbitratioii  by  deed 
viBf  be  revoked  by  deed  aiid  no- 
tice of  r«vooation  before  atifbrd 
inade*  452 

9.  But  the  arbitrators  afe  right  in 
afkerwafds  proceeding  tb  aWard, 
bec$U8€  the  party  continuing  in 
submiisioa  is  entitled  to  hia  aetion 
for  damages  on  non-performance 
of  the  covenant  to  abide  the 
•Ward.  ib. 

4.  8o,  if  bound  in  a  penalty,  the  pc- 
tudcy  is  not  svdded  by  the  revoca- 
tiott.  ib, 

8,  But  after  tbe  revocation^  the  sub- 
mission otight  not  to  be  made  a 
rule  of  Court.  King  v.  Joseph*  ib, 

6.  An  award  between  a  lessee  and  a 
.  neighbour,  awarding  an  act  to  be 
done  for  the  benefit  of  the  latter 
by  the  lessee,  which  would  be 
waste  upon  the  estate  of  the  lessor, 
is  bad.     Alder  v.  Sai)ile,  454 

f,  the  Court  win  not  infer  personal 
service  of  an  award  to  bring  a 
partv  into  contempt.  Brander  v. 
Fe^kaxe,  813 

ARMY, 
Sstf  Costs^  U. 

AKJEteST. 
Ir  Xw9  inidbineiit  HpM  to  deal  with 


:AS8uupscr* 

each  otlter  by  way  of  barter ;  if 
the  one  refuses  to  state  the  ac- 
Qount,  the  other  Einy  arrest  him 
for  the  whole  value  oi  the  goods 
whicb  he  has  fumijshed  to  the 
party  refusing.  Germain  v.  Bur* 
rows.  Page  259 

3.  A  defendant  may  be  arrested  in 
an  action  In  a  court  at  fVe»inun$ter, 
.  after  having  surrendered  in  dis- 
charge of  a  foreign  attachment  in 
dn  accion  in  thd  mayor^s  cmiTt  of 
London  for  the  same  cause.  Wood 
Y,  Thompson.  851 

3.  A  defendant  may  be  arrested  in 
an  action  in  a  court  at  Westminster, 
after  haviiig  put  in  bail  to  a  fo- 
reign attachment  in  an  action  in 
the  mayor*s  court  of  London  for 
the  same  debt.    Bromley  v.  Peck. 

552 

ASSIGNEE  OF  LEASB. 

JSee  Covenant,  8.  B^NKBtPlP  11.8,4. 

ASSIGNMENT  01^  BRBACHES.; 

1.*  In  debt  on  bond>  condifidned  for 
the  performance  of  covenants,  if 
the  defendant  craves  dyer,  and 
pleads  performance  of  each  cove- 
nant specially,  and  also  general 
performance,  the  plaintiff  must 
assign  ^eclGc  breaches  in  his  re- 
plication, if  he  has  not  done  it  in 
his  declaration ;  and  if  he  itierely 
takes  issue  on  the  general  perfor- 
mance, and  enters  a  separate  as- 
signment of  breaches  on  the  record, 
no  damages  can  be  assessed  on 
them,  and  the  Court  will  award  a 
repleader.     Plotner  v.  Ross,      386 

2.  Upon  the  affirmance  in  error  of  a 
judgment  for  damages  assessed  on 
a  su^estion  of  breaches  of  the 
condition  of  a  bond»  ibnder  8  fc  9 
W.3.  c.  11.  s.  9,  the  Court  will 
not  grant  interest  upon  the  dama- 
ges tip  to  the  time  of  affirmance 
Johnes  v.  Johnes,  656 

ASSUMPSIT, 
And  see  Woek    and   Laboub,    1. 


Fmio&t^  2, 3,  4, 5. 


1.  A  mora] 


ASSUMPSIT.  AVESftiNT.          Wfc 

1 .  A  matkl  oUfgAdon  U  a  pibd  fon-  iEDat]iiei>,  t Aci  tM  aefcdii  f^ti^  to 

sidisnttion  for  a  promise  to  pay.  a  i&ancnr,  and  the  cdbft-telb  dot  of 

Page  36  the  hands  df  k  itewiii,  inrho  ik  aa 

bond  for  repaym^t  by  heJ  Si^u.  t^^^bb^M-            .        Pafe^ 

tors  of  money  advanced  at  her  S.  The  Court  refufed  to  make  any 

request  oh  security  of  that  l^nd  to  order  on  an  attorney  to  deliyer  up 

her8cfti-ift.law :  aftef  her  httsbalid's  a  deed  which  he  held  as  party  and 

decease  she  wftrte,  promlsii^  that  trustee.    Pearson  v.  Sutton.    364 

her  executors  shbuld   settle  the  3.  a  plaintiff  compromising  the  debt 

bond.    Held  that  atstHnpsU  well  with  the  defendant,  and  discharge 

lay  against  the  executors  on  this  ing  an  execution^  without  provi- 

promise  of  the  testatrix.    Lee  t.  ding  for  his  attorney's  costs,  the 

Muggeridge,                               ib.  Court  will  not  permit  the  attorney 

3.  Jssumpiit  win  lie  for  the  balance  o(  his  own  motion  to  sue  out  an- 

of  an  account,  nottritbsCsndlqg  other  execution  for  the  costs.  429 

the  items  on  each  side  may  be  nu-  4.  la  ^ch  a  case  tte  af  torn^  di^t 

mfirous.  TcmkiMsf.t¥iU9hMr,43l.  to  Apply  t6  the  C6iiH  th  tM  first 

Arnold  V.  Webb.                      432  instance.     GraM  v.  Edies.        ib. 

out  first  receiving  the  m^t,  will  See  WAasANT  of  Arf  orney. 

not  He  against  three  persons  for 

whose  use  the  cargo  was  pur-  AUCTfONEER. 

chaeed,  but  who  are  iK>t  the. con-  g^  y^^  ^^^.  f^gtHiiiM,  t,  *, 

signees  or  holders  of  the^  biUa  of  g     PathbUt'  0t«A,  1. 

lading,  afid  who  have  assigned  all 

?^^«*^?f?  '^  '  v!^^^""  ^flu  ^^"^  AUDltA  QTitatLA. 

benefit  of  thenr  creditors  and  them-  _,               ^      j  a         ti  t    ^ 

selves,  two  of  them  only,  without  I-  ^"iV^"^^  ""''•'^  ^^^^^  "^£ 

the  third,  receiving  the  goods  as  conomon  flghi.      ^                   658 

agents  for  that  trustee.    Plnderir.  9.  ttiiere  a  writ  of  ^auditi  qnp'eli 

miks.                                      612  clearly  affords  relief  to  the  defcnd- 

5.  Whether  a  local  act,  enabUng  a  ^^'l?^  ^^  !!?*  "^H!!*  i?2?  ^ 

corporation  to    issue  promissory  m<««Wi,  withbttt  pttttlUg  Wto  to 

notes    under    their  seal,  enables  *«  ^''"»  qaerM.                      tb. 

them  to  make  a  promise,  and' sub-  3.  But  where  the  relief  is  yiestion- 

jects  them  to  an  actiOA  oiassump-  able,  the  Court  will'  not  dispbae  of 

sit  as  incident  to  the  making  of  the  case  oh  motion,  but  leave  the 

promissory  notes,  quare,    Slttrk  v.  defendant  so  to  proceed,  thai  the 

Highgate  Archmaif  Company.    793  f>lniliiiff  may  dem^Dff  o^  6Miig  <Mtr. 

ATTACHMENT,  FOREIGN,  4'.  And  tUit^ie  the  Cdttrt  risfosW 

See  Foaxioir  AWjfcctfWBAr.  to  dispose  of  a  wi4'l!  of  irtAYrf  rfae- 

rela  by  a  motioh  ih  arrM  6t^iA^ 

ATTACHMESrr,  ««rt»  ^•re  f^^jparii^^lroJ^ 

t,    ^etr             ^  A    A                     -.  «reuedtl»  question.    ftaWim  v. 

See  WiTXBSB,  1, 2.  AaBiTaArioM,  7*  (^m.                                       t6« 

ATTORNEY.  AVERMENT.— lW«  aft*!  h€  phteed 

Jind  «M  Vbndob  awix  PuAoHABnr,  9.  fteetfaie  U  W  mM.'    - 

1.  TheGourt  WUly  in   a  sumntary  t  Eitof  afttj^ttf  in'  oiMMh^,  <hat 

the 


fen 


BAIL. 


tbe  oaUaw  wag  begrond  the  seas 
when  the  writ  of  exigent  issued^ 
and  thence  continually  until  the 
outlawry  pronounced.  Upon  tra- 
Terse  of  the  whole  allegation,  and 
issue  joined  thereon^  held  that  it 
was  sufficient  to  prove  that  the 
outlaw  was  in  parts  beyond  the 
seas  at  the  time  of  the  writ  of  exi- 
gent issued*    RithardiOH  ▼.  Robins 

Page209 
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BAIL. 

I.  Of  thM  Arrest  and  the  BaU. 
It  IVoceedin^f  agalmt  the  Bail  or 
the  Sheriff. 
f  HI.  Surrender  of  the  Principal. 
TV.  Discharge  hf  other  means. 
V.  WrU  of  Error. 

I. 

L  A  description  of  bail  as  of  one  of 
the  large  villages  near  London  is 
too  general^  if  the  bail  lives  in  a 
licM  c«niM  within  the  village.  Rick* 
man  v.  Hawes.  173 

5.  The  plaintiff  may  wave  the  quali- 
fication that  the  baQ  shall  be  house- 
keeper or  freeholder.  Saggers  v. 
Gordon.  174 

3.  A  defendant  cannot  be  holden  to 
bail  in  an  action  oq  a  policy  of  in- 
surapce,  where  there  has  been  no 
a^nstment,  because  it  is  an  ac- 
tlott  to  recover  unliqddated  dama- 
ges. SOI 

<.  Although  the  plaintiff  swear  to  a 
total  loss.  ib. 

6.  And  although  the  defendant  make 
an  unqualified  offer  to  pay  80/.  per 
ceal.    Lear  v.  Heath.  ib. 

6.  If  a  tenant  bind  himself  in  a  pe- 
.  Mlty  of  IQOl.  for  performance  of 
repairs  within  a  certain  time»  the 
Court  will  not  permit  him  to  be 
'  hokiaii  to  bail  for  the  lOOl.  upon 
an  affidavit  which  does  not  shew 
in  what  respect  and  to  whAt  axnoui^t 


.  BAIL.     . 

he  has  violated  his  ooDtract    Ed- 
wards T.  WUlsams.  Page  247 

7.  Kotice  of  J.  M.  as  bail,  is  not  good 
notice  for  J.  M.  the  younger,  and 
the  plaintiff  need  not  swear  there 
are  two  of  the  name.  Smith  v. 
MeVUm.  854 

8.  The  Court  cannot  take  judicial 
notice  of  the  siae  of  the  place 
where  biul  are  described  to  reside; 
If  it  is  too  lai^,  that  fact  most 
be  made  to  appear  by  affidavit. 

554 

9.  Notice  of  bail  must  contain  their 
•     addition,  as  well  aa  place  of  abode. 

■  ■I     '-v.  Costar.  i^. 

10.  If  in  the  bail-reeognizance  the 
cause  is  rightly  named,  it  is  suffi« 
cient,  Uiough  in  the  affidavits  of 
the  sufficiency  of  the  bafl  and  of 
the  adtoowledgraent  of  the  bail, 
tbe  -cause  is  misnapiad.  Lome  v. 
Galkmay.  663 

IL 

1.  If  bail  have  sworn  to  a  fidse  ac- 
count of  their  property  without  the 
privity  of  the  derendant  or  his  at- 
torney, the  plaintlifa  remedy  is 
by  indictment  for  the  pegury. 
jfBecket  v.  — —  776 

S.  The  Court  vrill  not  amend  a  cle- 
rical error  in  the  spelling  of  the 
plaintiff's  name  in  the  bail-piece, 
without  the  consent  of  the  bail 

814 

S.  Tarhart  for  Tahart  ia  a  fatal  vari- 
ance.   Bingham  v.  Dickie.         ib, 

m. 

1.  The  defendant  having  given  bail 
to  the  action,  and  being  in  cus- 
tody of  the  sherilb  of  London  under 
an  extent  of  the  crown,  this  Court 
hdd^  that  they  could  not  grant  his 
bail  a  habeas  corpus  to  bring  him 
im  and  render  him  in  their  dis- 
chaige  to  the  Fleet,  without  the 
consent  of  the  crown.  50S 

8.  And  underthe  same  circumstances 
they  refosed  permission  to  enter 
an  e^meretwr  on  the  bail-piece,  ii. 

5.  And 


BAIL. 


BANratUFT. 


"MS 


9.  And  the  crown  oon«entaig  that 
the  defendant  might  be  brought 
up  in  the  aherifiTs  custody,  and 
committed  to  the  Fleet  in  discharge 
of  bia  bail,  on  condition  that  he 
should  be  immediately  remanded 
to  the  custody  of  the  sheriffs,  this 
Court  held,  that  it  was  not  suffi- 
ciently clear,  that  they  had  autho- 
rity to  remand  him  to  the  custody 
of  the  sheriffs,  to  authorize  them 
to  make  the  order.  Page  503 

4.  This  G>urt  not  having  a  crown 
side,  as  B.  R,  has.  ib. 

5.  But  semble  that  they  would  ex- 
tend the  time  fbr  the  bail  to  render 
the  defendant.  Hodgion  v.  Tern- 
pie.  ib. 

IV. 

1.  If  a  plaintiff  takes  a  cognovit  pay- 
aUe  by  instalments,  and  postpo- 
ning the  payment  of  any  instal- 
ment to  a  later  date  than  the  time 
when  the  plaintiff  could  with 
diligence  have  obtained  judgment 
ancT  execution,  the  bail  are  dis- 
charged. Crofl  and  another  v. 
Johnson  and  another ^  bail  of  Jones, 

319 

S.  A  plaintiff  who,  having  sued  out  a 
writ  of  capias  ad  satisfaciendum 
against  the  principal,  offers  to  ac- 
cept a  composition,  and  gives  him 
time  to  make  terms  with  his 
other  creditors,  does  not  thereby, 
the  compositi(in  failing,  dbcharge 
the  bail.  Brickwood  v.  Anniss,  614 

V.  And  see  Pbacticb,  X. 

1.  A  recognizance  of  bail  in  error  for 
a  less  sum  than  double  the  sum 
recovered  by  the  judgment  does 
not  stay  the  execution.  320 

8.  And  the  Court  will  not  permit  the 
bail-piece  to  be  amended  by  en- 
laiging  the  penalty,  in  order  to 
defeat  the  execution.  B^ed  and 
others  v.  Cooper,  %b, 

3.  If  the  plaintiff  below  signs  judg- 
ment with  a  blank  for  the  amount 
of  debt  and  costs,  and  the  defen- 
dant bdow  aoes  out  a  writ  of  error 


before  the  prothonotary's  allocatur 
of  costs  is  signed  on  the  postea  and 
inserted  in  the  judgment,  the  writ 
of  error  supersedes  execution  if 
bail  in  error  be  put  in  within  (bur 
days  from  ihe  completion  of  the 
judgment  by  inserting  the  amount 
of  debt  and  costs.  Blackburn  v. 
Kymer,  Page  672 

BAILEE. 

A  warehouseman,  receiving  goods 
from  a  consignee  who  has  had 
actual  possession  of  them,  to  be 
kept  for  his  use,  may  nevertheless 
refuse  to  re-deliver  them,  if  they 
are  the  property  of  another.  Ogle 
Y,  Atkimon.  759 

BANK  NOTES. 
See  Monet  bad  and  bbceived^  6* 

BANKRUPT. 

I.  Of  the  Bankruptcy  and  ComrniS" 

sion, 
IL  Of  the  Bankrupt's  Rights  and 

Duties, 
III.  Of  the  Bankrupts  Estate. 

I. 

1.  A  creditor  may  legally  contract  to 
sue  out  a  commission  of  bankrupt 
against  his  debtor,  in  considera- 
tion that  a  friend  of  the  debtor 
will  give  the  petitioning  creditor 
5«.  in  the  pound  for  his  debt ;  and 
a  bill  given  for  the  agreed  sum  is 
a  valid  bill.   Fry  v.  Malcolm,     117 

2.  Upon  a  sale  of  goods  at  six  or 
nine  months*  credit,  the  purchaser 
by  not  paying  at  the  end  of  six 
months,  makes  his  election  to 
take  credit  for  the  nine  months, 
and  there  is  no  debt  to  support  a 
commission  of  bankrupt  till  the 
nine  months  are  expired.  Price 
Y,  Nixon,  388 

n. 

1.  The  guarantee  of  a  bill,  dis- 
charged by  bankruptcy  of  his 
liability  on  the  bill,  is  not  an  in- 
competent witness  in  an  action  on 
the  blU  by  reason  of  his  liaUlity  to 

costs 


BH 


BAMEKUPT. 


BANfiftttPT. 


isosli   in  an  action   on  tbe  bill. 
Btmdv,  Bacon.  Page  183 

2.  A  bankruptcy  occurring  after  ver- 
.  diet  for  the  defendant  and  before 
jodgmoit,  and  subsequent  certifi- 
i»ite>  are  no  bar  to  an  execution 
after  judgment,  sued  out  against 
the  plaintiff  for  the  costs  of  the 
action.     Walker  v.  Barnes,       778 

S.  If  a  lessee  covenants  not  to  os- 
§ign,  and  becomes  banknipt,  and 
his  assignees  take  to  the  lease,  his 
covenant  is  discharged  by  49  O.  3. 
c.  121.  s.  19,  although  a  breach  of 
it  had  become  impossible,  by  rea- 
ton  thai  he  no  longer  had  the 
6ubject-matter  respecting  which 
the  covenant  was  made.  795 

4.  And  therefore,  if  he  comes  in 
again  as  sisslgnee  of  his  assignees, 
he  shall  not  be  charged  with  this 
covenant,  and  it  is  tio  breach  if  he 
MBigns.  Doe  dem,  Cheere  v.  Smith. 

ik 
III. 

1.  If  a  person  entrusted  with  value, 
trusts  his  creditor  with  that  which 
may  become  productive  of  value, 
the  first  becoming  bankrupt,  the 
second  may  retain  his  debt  out  of 
tbe  proceeds  of  the  thing  entrusted 
to  lum>  and  pay  only  the  balance. 

56 

%4  A.  a  merchant,  employed  B,  a 
broker,  to  effect  policies  and  sell 
goods,  and  trusted  him  with  the 
possession  of  the  policies ;  A.  be- 
ing indebted  to  B,  for  premiums 
of  insurance,  and  having  obtained 
an  advance  of  money  upon  a  pledge 
oi  goods  phiced  in  jB.'s  hands  for 
sale,  but  not  on  those  goods  to 
the  exclusion  of  A,*b  general  cre- 
dit, became  bankrupt.  Afterwards 
H  loss  happened,  and  B.  received 
it  from  the  underwriters:  held 
that  this  was  a  mutual  credit, 
within  the  statute  SO  G.  2.  c.  5. 
and  that  B,  might  retain  the  sum 
received  for  the  toss,  in  hqnidation 
of  his  advances  as  welt  as  of  the 
balance  due  for  premiums.  Olive 
T.  Smiih.  56 


S.  A  mtffchMtt  pl0^lge§  wt  vslnft  the 
bilb  0^  lading  of  an  expected 
cargo,  his  property,  in  the  profits 
of  nHnch  his  agents  abroad  n^ere 
interested  in  a  certain  pftypotUoD. 
His  agents,  withont  tlie  imowledge 
of  ibe  owner  or  tihe  pawnees,  dis- 
use of  part  of  the  cargo  abroad, 
after  whidi  the  owner  becomes  a 
bimkrupt :  he  Iridtif^es  the  agents 
fo  replace  the  goods  disposed  of 
by  others  of  whidi  the  agents 
give  him  bills  of  ladix^»  and  he 
sends  them  to  the  pawneea  to 
maikB  good  their  security.  Held 
that  the  assignees  of  the  bankrupt 
might  recover  tbe  substituted 
goods  against  the  pawnees.  Meyer 
V.  Sharpe.  Page  74 

4.  A  creditor  obtains  a  preference  m 
contemf^tion  6f  an  inldnded  deed 
of  eotaposition>  'irhich  woiAd  be 
fraudulent  againfit  the  creditors 
nnder  that  deed :  the  compositioQ 
going  off,  the  creditor  may  hold 
his  securities  against  a  commission 
of  bankrupt  subsequently  issued, 
and  not  contemplated  at  tthe  time 
of  the  preference.  Wheelwright  v. 
Jackson,  109 

S»C«633 

5.  A  person  to  whom  several  debts 
were  due  from  a  bankrupt,  arising 
ont  of  separate  ^es  of  goods, 
proved  some  oi  the  debts  lender 
the  cottimission;  another  person, 
who  was  snggested  to  be  a  trustee 
for  hith,  sued  at  law  upon  a  note 
whkh  the  bankrupt  had  given  for 
other  part  Of  the  goods  sold.  Tbe 
Court  refused  to  interfere  in  a 
sunmiary  way  to  stay  proceedings 
on  the  bail-bond  in  thia  action. 
Howell  V.  Golledge.  174 

6.  A  banter,  who  pays  the  liccept- 
ance  of  a  custoofker  who  has  made 
it  payable  at  iht  banking-house, 
is  hot  such  a  Creditor  in  respect  of 
a  bill  drawn,  negotiated,  or  ac- 
cepted by  the  cnstotader,  as  is 
protected  by  19  ^.  9.  c.  59,  i.  l« 
in  receiving,  tHthotiC  noUce,  the 
asumm  of  his  dM^  afW  drt^  talk- 

niptcy 
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ruptey  of  his  customer.    Holroyd 
V.  fVhitehead.  Page  444 

Y.  Whether  a  trader,  in  embarrassed 
circumstances^  who  delivers  goods 
to  a  creditor  in  discharge  of  his 
debt,  does  it  in  contemplation  of 
bankruptcy,  is  a  question  of  fact 
for  a  jury.  539 

8.  And  though  he  contemplates  that  See  Pbeb^iiji) 
his  trade  must  cease,  and  that  he 
cannot  pay  his  creditors  unless 
they  give  him  time>  he  does  not 
therefore  necessarily  contemplate 
b^kruptcy.  ib, 

9.  B,  purchased  goods  to  export  to 
Russia,  where  he  already  had 
goodsi  from  which  he  expected  a 
surplus  of  18,000^.  after  paying 
all  his  debtJB.    Receiving  no  re- 


husband  :  if  the  credit  is  givai  to 
her,  the  husband  is  not  liable, 
though  the  wife  lives  wHh  him, 
and  he  sees  her  in  possession  of 
some  of  the  goods.  Bentley  v. 
Grifin.  Page  366 


BENEFICE, 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  A  note  promising  to  pay  on  de« 
mand  at  a  particular  place,  must 
be  presented  and  a  demand  of  pay- 
ment made  at  that  place,  unless 
the  makers  discharge  the  holder 
from  the  presentment  and  de- 
mand. 30 
mittances  from  Russia,  and  seeing  ^^  ^^  ^^  presentment  and  demand 
no  prospect  of  advantage  m  send-  ^^^^  be  alleged,  unless  a  dis- 
ing  out  more  goods,  and  findmg  ^^  j^  gj^^^^  i^^ 
he  must  stop  payment,  he  restored  °  .  ,  ,  ^  ^ 
the  last  purcWd  goods  to  the    3.  An  allegatipa  that  the  makers  of  a 

vendors:  he  then  fully  expected  "^^f _^f^J°.® j"^^J.^*i^^^ 
that  his  creditors  would  give  him 
time,  and  had  neither  intention 
nor  suspicion  of  being  made  a 
bankrupt.  On  a  commission  is- 
suing, held  that  the  vendors  might 
reti^  the  goods  so  restored.  Fid- 
geon  T.  Sharpe.  &39 


BAR. 

!•  Thejudgment  ofonecourtoflaw, 
deciding  that  money  in  the  hands 
of  A.  is  the  property  of  B.,  is  no 
bar  to  an  action  in  another  court 
by  C.  against  A.,  claiming  the 
same  money  as  C.'s  property.    558 

3.  Where  a  foreign  attachment  is  a 
bar,  it  may  be  given  in  evidence 
under  the  general  issue,  non  as- 
sumpsit,  i6. ' 

3.  A  foreign  attachment  pending,  is 
DO  bar  to  an  action  until  judgment 
be  recovered  in  the  attachment. 
Nathans  v.  Giles,  ib. 


and  wholly  declined  and  refused 
then  and  thepceforth  to  pay  at  the 
place  specified  any  of  their  notes, 
does  not  shew  a  discharge  of  pre- 
sentment and  demand.  ib, 

4.  Nor  can  it  be  intended  from-. the 
allegation  of  refusal  tliat  there  was 
a  pr<tsentment.  Bowes  v«  Hove.  30 

5.  If  the  holder  of  a  bill  of  exchange 
accepted  for  the  accommodation  of 
tlie  drawer  takes  a  cognwit  from 
the  drawer  for  payment  by  instal- 
ments, he  does  not  thereby  dis- 
charge the  acceptor.  192 

6.  Whether  the  holder,  at  the  time 
of  taking  the  bill,  knew  it  was  an 
accommodation-bill,  or  not.  Fen-* 
turn  v.  Poeock  and  another,  ib, 

7.  The  drawer  of  a  bill  which  is 
dishonoured  by  the  acceptor,  is  not 
liable  to  pay  interest  for  the  time 
virhfch  elapses  between  the  day 
whereon  the  bill  becomes  due,  and 
the  day  when  the  drawer  receives 
notice  of  the  dishonour.  fValker 
V.  Barnes,  240 


BiUlON  AND  FEME. 

It  is  a  question  of  fieiet  whether  a 

traiieBman  who  farnishes  goods  to    8.  If  a  person  to  whom  a  bill  is  *d!« 
a  wife,  gives  credit  to  her  or  her       Koted  generaily,  accepts  it  ptffable 

at 
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BILL  OF  LADING. 


at  a  particular  place,  the  holder 
needs  not  receive  such  a  qualified 
acceptance,  but  may  resort  to  the 
drawer    as    for   non-acceptance. 

Page  344 

9.  Such  an  acceptance  is  equivalent 
to  an  acceptance  payable  at  the 
particular  place  and  no  where 
else,  and  narrows  the  general  lia- 
bility of  the  acceptor  to  a  liability 
to  pay  at  that  place  only.  ib 

10.  But  if  the  holder  receives  such 
an  acceptance,  it  interposes  in  the 
contract  a  condition  precedent  that 
the  holder  shall  present  the  bill  to 
the  acceptor  for  payment  at  the 
place  specified.  t6. 

11.  And  therefore  in  declaring  on 
the  bill,  the  plaintiff  must  aver 
performance  of  this,  like  other 
conditions  precedent,  by  shewing 
a  presentment  to  the  acceptor  at 
the  place  specified.  344 

12.  And  that,  whether  the  action  be 
against  the  drawer,  or  against  the 
acceptor.     Gammon  and  another  y. 

.    SchmoU.  U). 

13.  A  bill  made  Payable  to  the  order 
of  -^—  may  hie  filled  up  by  any 
bearer,  who  can  shew  that  he 
came  regularly  to  the  possession 
of  it  with  his  own  name.  599 

14.  And  though  the  bill  be  drawn  in 
Jamaica  on  a  stamp  of  that  island 
only,  an  English  stamp  is  not  ne- 
cessary to  the  validity  of  the  in- 
sertion of  the  bearer's  name  in 
England.     Crutchly  v.  Mann,      ib, 

15.  If  A,  gives  B.,  without  consider- 
ation, a  promissory  note,  to  be 
negotiated  by  B.  as  a  security  for 
money,  and  the  indorsee  for  a 
valuable  consideration,  without  no- 
tice, releases  B,  from  the  note  and 
all  claim  and  demand  touching 
the  matters  in  respect  of  which 
the  maker's  promises  were  made, 
this  does  not  so  extinguish  the 
consideration  of  the  note,  but  that 
the  indorsee  may  still  recover 
against  the  maker.  551 

16.  Whether  notice  that  the  maker 
made  it  a  surety  only^  would  have 


varied  the  case^  qu^gre,     Canlain 
V.  Kolleston,  Page  551 

17.  If  an  action  is  boni  fide  brought 
on  a  promissory  note,  the  plaintiff 
may  retain  the  venue,  though  the 
action  is  for  other  causes  alio. 
Shepherd  v.  Green.  576 

18.  If  a  broker,  being  employed  to 
sell  goods,  sells  them  for  a  bill  at 
two  months,  and  himself  draws  on 
the  buyer  for  the  amount,  he  is 
answerable  on  the  bill  to  his  prin- 
cipal.    Le  Fevre  y.  Lloyd.         749 

19.  If  a  corporation  is  authorized  to 
raise  money  on  promissory  notes 
for  a  particular  purpose,  semble 
that  evidence  may  be  received  to 
impeach  the  notes,  by  shewing 
they  were  issued  for  another  pur- 
pose. 799 

20.  Whether  a  local  act,  enabling  a 
corporation  to  issue  promissory 
notes  under  their  seal,  enables 
them  to  make  a  promise,  and  sub- 
jects them  to  an  action  of  assump* 
tit  as  incident  to  the  making  of 
promissory  notes,  qu^^re.  Shark  r, 
Highgate  Archway  Company,       t6. 

BILL  OF'  LADING, 
And  see  Consignor  and  Covsionsb. 

1.  A  bill  of  lading  is  not  a  necessary 
instrument  of  the  transfer  of  pro- 
perty in  goods  consigned  to  the 
owner.     Meyer  v.  Sharpe,  7^ 

2.  The  shipping-note  of  goods  put  on 
board  ship  in  a  port  in  Scotland,  to 
be  brought  to  a  port  in  England, 
is  not  such  a  bUl  of  lading  of 
goods  to  be  exported,  as  requires  a 
stamp  under  48  G,  3.  c.  149.  Scot^ 
land  v.  mison.  533 

3.  The  property  in  a  cargo,  for  which 
the  master  of  a  ship  has  signed 
bills  of  lading,  may  be  transferred 
by  delivery  without  indorsement  of 
the  bill  of  lading.  558 

4.  And  the  transfer  will  be  good 
against  all  the  world  except  sub- 
sequent indorsees  of  the  bill  of 
lading  for  a  valuable  conaideratioo. 
Nathans  v.  Gtkt*  ib. 

BILL 


BILL  Ot  PARtlCULARS. 


CAS£S. 


m 


BILL  OF  PARTICULARS, 
See  EviDBNCB,  II.  5. 

BOND, 

See  Assignment  of  Breaches,  1. 
Dk^d,  2.  3.     Variance,  3. 

BRIDGES, 
See  HiOHWAY,  2. 

BROKER, 

jind  tee  Moral  Obligation,  1. 
Goods  sold  and  delivered,  5,  6. 

1  •  It  is  no  answer  to  an  action  by  a 
broker  for  commission  for  pro- 
curing freight,  that  the  charter- 
party  procured  was  such,  that  if 
the  charterer  failed  to  procure  cer* 
tain  licences,  the  voyage  would  be 
illegal.    Haines  v.  Busk,  Page  521 

2.  If  goods  are  consigned  by  the 
owner  to  fV.,  with  directions  to 
pay  over  the  net  proceeds  to  B., 
and  fV.  employs  a  broker  to  sell 
theti>  who  receives  the  money, 
B,  can  recover  from  the  broker 
only  the  proceeds,  subject  to  the 
same  deductions  and  allowances  as 
9F,  was  entitled  to  make  in  ac- 
count with  the  consignor.  Black- 
burn V.  Kymer.  584 

3.  If  a  broker,  who  being  employed 
to  sell  goods,  sells  them  for  a  bill 
at  two  months,  himself  draws  on 
the  buyer  for  the  amount,  he  is 
answerable  on  the  bill  to  his  prin- 
cipal.    Le  Feure  v.  Lloyd,         749 

BUILDING-ACT, 
See  Fartt  Wall. 


CANAL  COMPANY. 

1.  The  administrator  of  a  subscriber 
to  a  projected  canal,  deceased  be- 
fore the  act  passes  for  making  it, 
cannot  be  sued  as  a  subscriber  to 
the  undertaking,  or  proprietor  of 
shares.  801 


d.  And  where  the  act  indemnified  ex- 
ecutors and  administrators  against 
their  cestui  que  trusts,  if  they  should 
pay  calls  upon  the  shares  of  de- 
ceased persons  out  of  their  effects, 
and  enabled  the  company,  if  the 
executors  had  not  assets,  or  reftised 
to  pay,  to  transfer  the  shares  to 
others,  who  would  repay  to  the 
administrators  the  calls  paid  cm. 
the  shares,  and  pay  the  future 
calls ;  and  if  no  persons  would  take 
them,  then  to  declare  the  shares 
forfeited  to  the  company :  semhle, 
that  no  action  can  be  maintaiiied 
against  an  administrator,  though 
he  has  paid  one  call,  for  not  paying 
subsequent  calb.  Weald  of  KerU 
Canal    Company    v.    Robinson, 

Page  801 

CARRIER, 

See  Navy,  1. 

CASES — observed  on,  questioned,  er* 
plained  or  over-ruled. 

Anonymous  cited  in  Bristowe  o.  Wad- 

dingion,  (2  New  Rep.  360.)  29 
Barrett  v,  Glubb,  (Bac.  Abr.  Simony 

A.)  747 

Barber  v.  Fox  (2  Saund.  134.)  48 
Bell  v!  Ansley ,  ( 1 6  East,  141.)  106 
Chalfield  v.  Paxton,  (2  East,  469.  n.) 

ir*5 
Collot  0.  Haigh,  (3  Campb.381.)  194 
Conway  v.  Gray,  (10  East,  543.)  829 
Cull  V.  Sarmine,  (3  Lev.  66.)  709 
Dawe  v»  Holdsworth,  (Peake,  N.  P. 

Cas.  64.)  601 

Fenton  v,  Goundry,  (13  East,  459.) 

353 
Flindt  V.  ScoU,  (5  Taunt.  674.)  889 
Goodright  ex  dem.  Carter  v.  Straphan, 

(Cowp.201.)  43 

Hiscox  V.  Barrett,  (2  Park.  6  ed.  549. 

n.)  108 

Humpage  ».  Rowley,  (4  T.  R.  767.) 

577 
Hurst  V,  Mead,  (5  T.  R.  365.)      779 
Laxton  «.  Peat,    (2  Campb.  N.  P. 
185.)  194 

Lewis  ».  Piercy,  (1  H.  Bl.  29  n.)  779 
Lloyd  V.  Lee,  (1  Str.  94.)  48 

Longford  v,  Ellis,    (1  H.  BL  29.  n.) 

779 
Mo8«s 


868 


CASfiS. 


CtfiBfiY. 


Moses  V.  Macfarlane^    (1  Bl.  219.) 

Page  160 

Page  ».  Fry,  (2  Boa.  &  Pull.  240.)  106 
Bugby    Charity   v,    Merryweather^ 
(11  East,  376.  D.)  185,  138 

Soott  V.  Shepherd,  (d  Bl.  893.)    638 
Touteog  V.  Hubbard^  (3  Boa,  &  Pull. 
S91.)  829 

WatU  C7.  Hart,  (1  Bos.  &  Pull.  134.) 

780 
Whitehouse  v.  Frost,  (12  East,  614.) 

179 
CERTIFICATE, 

See  Ship's  Registry. 

CESTUI  QUE  TRUST, 

See  paviaa, 

CHARTER-PARTY, 
See  Covenant,  8. 

CITY  LOTTERY. 

It  is  not  illegal  for  one  of  the  per- 
sons mentioned  in  the  2d  schedule 
of  the  act  49  0.  8.  c.  70.  (local 
and  personal,)  as  being  authorised 
to  sell  the  city  lands  by  lottery,  to 
aell  shares  in  the  tickets,  and  so 
receive  for  a  share  more  than  the 
proportionate  part  of  5^  for  a 
whole  ticket.   Lee$ey,Holfe.   120 

CLERGY, 
And  see  Simont,  1. 

1.  The  statute  43  G,  3,  c.  84,  «.  12, 
requires  a  prebendary  to  reside  on 
Us  prebend,  although  the  statutes 
of  his  cathedral  do  not  require  it.  3 

Ace,  2  Maule  *  Selw,  53 

2.  Iq  an  action  for  a  continued  non- 
residence  before  the  statutes  53 
and  54  G,  3,  it  was  not  necessary 
to  aver  the  nod- residence  to  have 
been  in  any  one  year.  ib. 

But  see  S.  C.  in  error,  2M,S(S,  534. 

3.  Ja  an  action  for  a  continued  non< 
re^dence,  it  is  necessary  to  prove 
the  non -residence  to  have  com- 
menced on  the  precise  day,  and 
continued  to  the  precise  day, 
irhich  is  alleged  in  the  declara** 
lion.    Semlfle,  ib. 


4.  In  an  action  on  a  pen^l  statute,  if 
the  plaintiff  at  the  trial  takes  his 
verdict  upon  a  count  more  profit- 
able to  him,  and  tjui  defendant  has 
a  verdict  on  the  rest,  the  plaintif 
cannot,  when  he  afterwards  finds 
himself  unaUe  to  hold  hb  Yerdict 
on  that  count,  transfer  it  to  a  less 
profitable  count  to  which  the  evi- 
dence would  apply.  Page  53 

5.  A  prebend  is  neither  a  dignity  nor 
a  benefice.  Hardy  v.  Cathcart, 
Clerk.  ib. 

6.  The  Court  will  not  stay  proceed- 
ings on  a  writ  sug&;estea  to  be  the 
commencement  of  an  action  for 
non-residence,  anless  the  declara- 
tion be  delivered,  or  there  be  other 
evidence  that  such  is  the  scope  of 
the  action.  Wrigkt  v.  Lloyd,  Clerk. 

304 
Same  v.  WhaUey.  305 

7.  The  Court  refused  to  extend  the 
relief  of  the  statute  54  G.  3,  c.  6, 
to  a  case  where  the  defendant  had 
obtained  a  rule  to  compoimd  be- 
fore the  statute  had  passed.  Wright 
V. ,  Clerk.  306 

8.  If  the  defendant,  in  an  action  for 
non-residence,  moves  to  stay  pro- 
ceedings under  the  statute  54  G.  3, 
c.  54,  «.  4,  the  pUintiff  is  entitled 
to  the  costs  of  taking  office  co{Nes 
of  the  plaintiff's  affidavits,  as  wdi 
as  the  prior  costs  of  the  cause. 
Wynne  y.Budd.  m 

9.  A  licence  of  non-residence  on  a 
benefice  within  an  archbiahop*s  pe- 
culiar, locally  situate  in  another 
diocese,  needs  not  to  be  registered 
in  the  registry  of  the  diocese,  but 
ought  to  be  registered  in  the  re- 
gistry of  the  archbishop.  Wynne 
V.  Moore,  Clerk.  757 

10.  The  archbishop's  allowance, 
signed  after  1st  Juty  1814,  of  a 
bishop's  retrospective  certificate, 
granted  under  54  6.  S,  c.  &4,  f .  1, 
upon  such  a  licence  Ibr  special 
cause  as  is  authorized  to  be 
granted  by  43  G.  3,  c.  84,  s.  90, 

makes  the  licence  and  ceitifieate 

valid 


COGNOVIT. 


CONVEYAKCS. 


80» 


Tatid*  ab  initio.    IVright  v.  Lamb, 
Clerk.  Page  807 

11.  Under  the  statute  54  G.  3.  c.  54> 
t]ie  retrospectiTe  oertificate  of  a 
bishop  to  excuse  a  nqn^re^idence 
incurred  before  the  passing  of  that 
act,  need  not  be  obtained  before 
1st  July  1814.  843 

12.  A  bishpp*9  certificate  that  he 
would  have  granted  a  licence  can- 
not be  plea&i  in  bar  or  used  as  a 
defence  upon  the  trial  of  an  action 
for  non-residence.  K  the  certifi- 
cate covers  so  much  of  the  time  of 
the  poi^-residence  that  not  enoii^h 
non-residence  to  cpnstitute  ^  of- 
fence remains  uncovere9>  the  Court 
discontinue  the  actiqi^  Wynne  v. 
Kay  J  Clerk.  ib. 

COGNOVIT. 

1.  If  the  holder  of  a  bill  of  exchange 
accepted  for  the  accommodation 
of  the  drawer,  takes  a  cognovit 
from  the  drawer  for  payment  by 
instalments,  he  does  not  thqreby 
discharge  the  acceptor.  195S 

%  Whether  the  holder>  at  the  time 
of  tddng  the  bill,  knew  it  was  an 
accommodation-bill,  or  not.  FeU' 
turn  v.  Pocock,  lb, 

COMMON  MEADOW, 
See  FisatNG,  1,  S. 

COMMON. 

1.  Common  of  pasture  appurtenant 
to  a  messuage,  £or  cattle  not  le- 
vant and  couchant  on  the  mes- 
suage. 244 

2.  Common  apj)urtenant  converted 
to  common  in  gross  by  demising 
it.    Bunn  v.  Channen.  ib, 

3.  If  a  person  who  has  common  in 
the  manor  of  A,,  and  common  in 
the  manor  of  B.  for  all  his  cattle 
levant  and  couchant  on  hia  tene- 
ment in  A.,  receives  under  an  act 
for  inclosing  the  wastes  in  ^.  an 
aUo;  Q^nt  in  satisfaction,  of  bis 
common  in  A,,  he  is.  neverth^lefs 
^tiljle^  imdb^  an  act  for  incIo$uag 


the  wastes  in  B.  to  an  aUoteent 
thereof  in  respect  of  his  common 
in  B.,  and  that  to  the  same  extent 
as  if  he  never  had  any  common  or 
allotment  in  A.  Page  365 

4.  If  a  copyholder  ia  the  manor  of 
A,  haa  common  in  the  wastes  of 
the  same  lord's  manor  of  B.  for 
his  cattle  levant  and  coachant  on 
his  tenement  in  A»,  thia  is  a  praof 
that  the  manors  were  formeHy  in 
di&reat  hands ;  for  the  estate  of 
the  copyholder  was  too  weak  to 
support  a  grant  by  the  lord  to  his 
copyhold  tenant  of  common  ap- 
purtenant in  another  manor.    965 

5.  A  copyholder  who  has  conunon 
in  a  waste,  without  the  m^wor  pf 
"Which  his  copyhold  is  parcel,  has 
it  as  annexed  to  the  land,  ^nd  i^t 
to  his  customary  estate^  and  m^st 
prescribe  in  a  que  estate  throi^h 
his*  lord,  lor  him  and  all  his  cus- 
tomary tenants  thereof.  And  such 
common  without  the  manor  is  not 
extinct  by  enfranchisement  of  the 
copyhold,  though  there  ba  so 
words  of  re-grant.  And  afiber  en- 
fraachisement,  the  feo^ee  must 
prescribe  in  a  que  estate  o£  his  lord 
for  Imaself  and  his  customary 
tenants  tiU  the  time  of  the  eafran- 
chisement>  and  since  that  tinqe  for 
the  feoffee  and  his  heirs  as  appi|r- 
tenant  to  the  enfranchised  teoie- 
men!^,   Bapovck  v.  M<Uthewi.,  3^5 

CONCEAI.MEm'* 
See   Insukamcb,  III.      CojwawfOR 

AND  CoNSKQNSKj  4. 

CONSroiflElATION, 

See  BaLBASB,  1.     Dbbd>  4.     Afi- 
sum>siT,  1. 

CONTEMPT, 
See  Attachment.  Witnesses.    Ar« 

BITBATION,  7. 


CONVEYANCE, 


CO^- 


&ro        COKSIGNOR,  &<;. 


COSTS. 


CONSIGNOR  AND  CONSIGNEE. 

1.  The  property  in  a  cargo^  for 
which  the  master  of  a  ship  has 
signed  bills  of  lading,  .  may  be 
transferred  by  delivery,  without  in- 
dorsement of  the  bill  of  lading. 

Page  558 

3.  And  the  transfer  will  be  good 
against  all  the  worlds  except  sob- 
sequent  indorsees  of  the  bill  of 
lading  for  a  valuable  consideration. 
Naihans  v.  Oiles.  ib. 

S.  If  goods  are  consigned  by  the 
owner  to  fV.,  with  directions  to 
pay  over  the  net  proceeds  to  B., 
.  and  fV,  employs  a  broker  to  seU 
them,  who  receives  the  money,  B . 
can  recover  from  the  broker  only 
the  proceeds,  subject  to  the  same 
deductions  and  allowances  as  fV. 
was  entitled  to  make  in  account 
with  the  consignor.  Blackburn  v. 
Kymer.  584 

4.  A.  being  indebted  to  the  plaintiff, 
accepts  an  order  to  purchase  goods 
for  him  at  R.,  and  puts  them  on 
board  the  plaintiff*s  vessel  sent  for 
them,  as  the  plaintiff's  goods,  ad- 
vises him  of  the  shipment  for  the 
plaintiff's  risk  and  on  his  account, 
and  remits  him  the  invoices.  He 
procures  the  master  to  sign  bills 
of  lading  to  the  order  of  blank, 
assuring  him  it  is  immaterial.   He 

;  then  draws  on  the  plaintiff,  and 
transmits  the  bills,  and  bill  of 
lading  to  an  agent  in  this  country, 
with  instructions,  that  if  the  plain* 
tiff  does  not  accept  the  bills,  the 
agent  should  indorse  over  the  bill 
of  lading  to  the  payee  of  the  bills, 
which  is  accordingly  done :  Held 
that  the  property  in  the  goods  was 
changed  by  the  delivery  on  board 
the  plaintiff's  ship,  and  that  the 
subsequent  indorsement  of  the  bill 
of  lading  was  inoperative.      759 

5.  A  warehouseman,  receiving  goods 
from  a  consignee,  who  has  had 
actual  possession  of  them,  to  be 
kept  for  his  use,  may  nevertheless 
refuse  to  re-deUver  them,  if  they 


are  the  property  of  another.    Ogle 
v.  Atkinson,  Page  759 

CONSOLIDATING  OP  ACTIONS, 
And  see  Phactics,  IV.  3. 

An  inclosure  act,  directing  feigned  is- 
sues to  try  the  boundary  of  a  manor, 
empowered  the  Court  to  consoli- 
date the  actions,  if  more  than  one : 
several  plaintifis  fuing  in  different 
courts,  having  conflicting  interests 
and  issues,  the  Court  would  not 
compel  them  all  to  concur  in  the 
choice  of  one  attorney,  in  trust  to 
him  their  conflicting  claims  and 
evidence,  and  agree  about  the  di- 
vision of  costs,  and  refused  to  con- 
solidate the  actions.  Cratimer  v. 
Pennington,  167 

CONVOY, 

And  see  Insurancs. 

A  vessel  which  sails  wit}i  convoy, 
and  is  driven  back  by  weather  into 
her  port  of  clearance,  may  lawfully 
sail  thence  again  with  her  caigo 
on  the  voyage,  without  waiting  for 
the  next  convoy  from  the  same 
port,  or  joining  convoy  from  any 
other  port.    Laing  v.  Glover,     49 

COPYHOLD, 
And  see  Common,  3, 4,  5. 

CORPORATION, 
See  Bill  of  Excbanoe,  18,  19. 

COSTS. 

I.  tFhen  payabU  by  and  to  Persons 
in  general, 

II.  IFhen  payable  by^and  to  particu- 
lar Persons, 

III.  Of  staying  Proceedings  till  Costs 

paid  or  Security  given, 

IV.  Set-of. 

V.  H^at  Costs  are  payable. 

I. 

The  Court  will  not  send  a  taxation 
back  to  the  prbthonotary  to  tax 
for  the  defendant  the  costs   of 


COSTS. 


COVENANT. 
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pleading  non  assumpsit,  where  the 
plaintiff,  by  succeeding  on  another 
issue,  has  entitled  himself  to  the 
general  costs  of  the  cause.  Hib- 
bert  V.  Fox,  Page  660 

11. 

1.  If  a  defendant  for  whom  a  verdict 
has  been  found,  and  treble  costs 
have  been  taxed  on  the  judge's 
certificate  under  the  mutiny  act^ 
enters  up  judgment  for  a  certain 
sum  for  treble  costs,  without  shew- 
ing on  the  record  how  he  is  en- 
titled to  treble  costs,  the  Court 
will  not, after  error  brought,  amend 
the  judgment  by  striking  out  the 
word  treble,  leaving  it  a  judgment 
for  that  sum  for  costs.  820 

2.  And  temble,  that  inasmuch  as 
double  or  treble  costs  are  a  itiea- 
sure  of  compensation  for  a  sup- 
posed oppression  of  the  plaintiff  in 
suing,  a  judgment  for  treble  costs 
which  does  not  shew  on  the  record 
a  title  thereto,  is  erroneous.  Dun- 
bar  v.  Hitclicock.  ib, 

III.     See  Practicp,  VII.  6. 

V. 

1 .  If  the  plaintiff  in  replevin  pleads 
three  several  issues,  two  of  which 
are  found  for  the  defendant,  i|nd 
one  for  the  plaintiff  with  the  gene- 
ral costs,  the  defendant  is  entitled 
to  deduct  thereout  the  costs  both 
of  the  pleadings  and  trial  of  those 
issues  which  arc  found  for  him. 
Cook  v.  Green.  594 

^.  If  in  an  action  on  a  policy,  which 
is  not  included  in  any  consolidation 
rule,  the  defendant  pays  the  pre- 
mium into  Court,  and  the  plaintiff 
takes  it  out,  though  the  plaintiff 
had  failed  in  the  special  counts  in 
another  action  on  the  same  ship 
and  policy,  he  cannot  therefore  be 
restricted  from  his  costs  of  the 
special  comnts  in  the  principal  case. 
Redman  v.  Woodman,  607 

3.  If  the  defendant,  in  an  action  for 
non -residence,  moves  to  stay  pro- 
ceedings under  the  statute  54  G.  3. 
c.  54.  s,  4,  the  plaintiff  is  entitled 
Vol.  V: 


to  the  costs  of  taking  ofEte  copies 
of  the  plaintiff's  affidavits,  as  well 
as  the  prior  costs  of  the  cause. 
fVynne  v.  Budd,  Page  629 

COVENANT, 

Jnd  see  Party- Wall,  4,  5.  Pay- 
ment, 1,2,  3,  4,  5,  6. 

1.  A  covenant  to  do  all  lawful  and 
reasonable  acts  for  further  assur- 
ance includes  the  levying  a  fine, 
though  not  named.  418 

2.  So,  the  satisfying  judgments,     ib, 

3.  Upon  a  covenant  with  j1.  and  his 
heirs  to  do  all  lawful  and  reason- 
able acts  for  further  assurance  upon 
request,  and  a  request  made  by 
the  purchaser  in  his  life  to  levy  a 
fine,  and  neglect  so  to  do,  the  an- 
cestor not  being  evicted  in  his  life, 
but  the  heir  being  evicted  after- 
wards, the  heir  may  maintain  an 
action  upon  the  request  of  the  an- 
cestor, and  refusal  made  to  him* 

ih. 

4.  Because  the  ultimate  damage  had 
not  accrued  in  the  life  of  the  an- 
cestor, ib. 

5.  But  the  ancestor,  if  he  had 
pleased,  might  also  have  sued. 
Per  Mansjield  C.  J.    King  v.  Jones. 

ib. 

6.  Semb.  That  a  request  to  levy  a 
fine  at  the  ex  pence  of  the  conusee, 
includes  a  virtual  promise  to  pay 
the  costs  of  a  writ  of  dedimus  po^ 
testa tem  for  taking  the  acknow- 
ledgment at  the  conusor's  home, 
he  not  living  in  town.  ib. 

7.  A  covenant  for  "  the  free  use  of 
the  newly-intended  road  whenever 
the  same  may  be  made,"  will  not 
apply  to  a  road  which,  when  the 
))arties  contracted,  was  newly  in- 
tended to  be  made,  but  was  ex- 
ecuted and  complete  before  the 
pealing  of  the  covenant.  Crisp  v. 
Pnc€.  548 

8.  If  a  ship-owner  covenants  to  take 
a  cargo  at  0.,  and  therewith  pro- 
ceed with  the  fii'st  convoy  ihat 
should  sail  for  England  14  working 

3  K  days 
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days  after  the  vessel  was  ready  to 
load,  and  the  freighter  covenants 
to  load  and  dispatch  her  within  14 
days  after  notice  that  she  is  ready 
to  load,  but  it  is  declared  that  the 
ship  may  be  detained  15  days  on 
demurrage  j  the  freighter,  on  de- 
taining her  on  demurrage  for  the 
15  days  and  paying  the  same,  is 
in  the  same  condition  at  the  end  of 
that  time,  in  which  he  would 
otherwise  have  been  at  the  end  of 
the  14  days.     Connor  v,  Smythe, 

Page6S4 

9.  A  covenant  that  the  lessee,  his 
executors,  or  administrators  will 
not  assign,  does  not  bind  his  as- 
signees. Doe  dem.  Cheer e  v.  Smith, 

795 

COUNSEL,  OPINION  OF, 
See  Malicious  Prosecution,  12. 

COUNTY, 
See  Highway,  t. 

COUNTY  PALATINE, 
And  tee  Distrivoas,  1 .    Venur,  1,  5. 

COURT  OF  CONSCIENCE 
ACTS. 

A  coal  merchant,  who  has  his  wharf 
and  counting-house  in  Southwark, 
and  occupies  half  a  counting-house 
in  London,  for  the  purposes  of  his 
trade,  seeks  bis  livelihood  in  Lon- 
don  within  the  Court  of  Conscience 
act.     Croft  V.  Pitman.  648 

CREDIT. 
See  Election.     Bankrupt,  I. 

CROWN  DEBTOR, 
See  Bail,  III.  1,  2,  3,  4,  5. 


DEBT. 

1.  Debt  will  not  lie  against  an  ex- 
ecutor on  a  simple  contract  of  bis 
testator.  Pfi^  ($65 

2.  But  if  the  defendant  does  not 
demur,  no  advantage  can  be  taken 
of  the  objection  in  arrest  of  judg- 
ment or  in  error.  Prince  ▼.  Ni' 
cholson.  ib. 

DEDICATION  TO  THE 
PUBLIC, 

See  Highway,  1. 


D 


DAMAGES,  EXCESSIVE, 
See  Excessive  Damages. 


DEED, 

And  see  Arbitaation,  S,  3,  4.    Co- 
venant, 7. 

1.  If  a  deed  correctly  describe  land 
by  its  quantities  and  occupiers, 
though  it  describe  it  as  being  in  a 
parish  in  which  it  is  not,  the  land  ~ 
shall  pass  by  the  deed.  Lambe, 
Plaintiff i  Reaston,  Deforciant.  9XfJ 

2.  Bond,  conditioned  to  pay  100/.  by 
six  payments  of  16/.  1S«.  4d.  on 
the  3d  of  October  in  every  year, 
until  the  full  sum  of  one  pounds 
was  paid.  A  stranger  inserted  the 
word  hundred  b^ween  one  and 
pounds;  the  plaintiff,  on  oyer 
craved,  s^t  it  out  as  being  "  undl 
the  full  sum  of  100/.  was  paid," 
and  held  a  &tal  variance.  Waugh 
V.  Bussell,  707 

3.  But  the  sense  being  sufficiently 
manifest  before  the  alteration,  that 
the  condition  was  for  payment  of 
100/.  by  six  yearly  instalments  of 
161.  I3s.  4d.,  held  that  the  inser- 
tion of  the  word  hundred  did  not 
alter  the  sense,  and  was  therefore 
immaterial,  and  did  not  destroy  the 
bond.  ib. 

4.  The  patron,  being  also  rector  of 
B.,  agreed  for  8750/.  ta  convey  to 
D.,  Clerk,  the  advowson  in  fee, 
and  immediately  to  resign  the 
rectory  and  present  D.  thereto,  pay 
all  expences,  and  allow  D.  60/.  for 
dilapidations,  and  that  D.  should 
have  the  profits  from  a  day  then 
past.  The  ordinary  refiised  to 
accept  the  vendor's  resigaat^n, 

whereon 
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wliereoR  2>.  agreed  with  the  patron 
for  tfte  porehase  of  the  advowson 
at  800o2.^  allowing  60/.  for  dilapi- 
dations^ and  he  was  to  be  entitled 
to  the  profits  of  the  rectory  from 
the  same  past  day.    And^  four  days 
after^    the    vendor    executed    an 
agreement  to  grant  him  a  lease 
of  the  tithes  for  the  vendor's  life 
at  a  pepper  com  rent.     The  con- 
veyances were  accordingly  execu- 
ted .   Upon  the  death  of  the  vendor, 
the  king  presented  to  that  turn  for 
simony;    and  upon  the  death   of 
the  king*!  clerk,  the  heir  of  the 
vendor   disturbed  the  purchaser, 
insisting  that  the  grant  of  the  ad- 
vowson was  void   by  reason   of 
simony.  Held  that  the  conveyance, 
purporting    to    carry   the    whole 
advowson » iucbtding  the  next  pre- 
sentation, was  at  all  events,  (assu- 
ming the  contraei  U>  be  simonia- 
cal,)    no   further  void   than    the 
simoniacal  part  of  the  transaction, 
which  could  touch  only  the  next 
presentation,  extended }  and  that 
so   much  of  the  conveyance  as 
applied  to  the  legal  part,  the  fee 
of  the  advowson,  was  to  be  sup- 
ported.    Greenwood  v.  The  Bishop 
of  London.  Page  727 

DEVISE. 

I.  By  what  words  Lands j  8sc.  pass, 
II.  What  Estate. 
III.  Revocation, 

1 .  Devise  of  all  the  rest,  residue,  and 
remainder  of  the  testator's  estate : 
Query  whether  restricted  to  per- 
sonal estate  b^directions  applicable 
to  personalty  only,  to  lay  it  out  at 
interest  and  change  the  securities. 

2.  Devise  to  trustees  and  their  heirs 
for  a  term  of  ten  years.  Newland 
V.  Marjoribanks,  ib, 

S.  Devise  of  *'  all  my  messuages  in 
T.,  and  now  in  my  occupation." 
The  testator  had  two  messuages 
in  T.,  of  which  he  occupied  only 
one:  Held  that  only  that  one 
passed  bv  the  devise.  Doe  Lessee 
of  Par  km  v.  Parkin.  321 


II. 

1.  Devise  of  a  copyhold  to  two  and 
their  heirs,  in  trust  to  permit  M. 
A,  S,  to  enjoy  the  same,  or  to  pay 
to,  or  permit  and  suffer  her  to  re- 
ceive the  rents,  during  her  life,  for 
her  separate  use ;  and  subject  to 
such  estate  of  M,  A.  S,,  to  such 
persons,  &c.  as  M,  A,  S,  should  by 
her  will  appoint,  and  in  default  of 
appointment,,  to  the  right  heirs  of 
M,  A,  S.:  the  appointee  by  will  of 
M,  A,  S.  takes  a  legal  estate,  al- 
though the  trustees  had  never 
surrendered  to  the  use  of  the  will 
of  M.  A.  S.y  nor  had  M,  A,  S,  been 
admitted  tenant.   Doe  v.  Barthrop. 

Page  383 

2.  An  executory  devise  over  after 
limitations  which  cannot  take  ef- 
fect because  they  lead  to  a  perpe- 
tuity, accelerated,  and  not  voi& 
Beard  v.  Westcoit.  393 

3.  An  executory  devise  over  to  B.^ 
upon  a  contingency  which  mast 
take  effect,  if  at  all,  within  a  life 
in  being,  and  21  years  aftep^  19 
good,  although  the  21  yean  are 
not  measured  by  the  minority  of 
B,  the  devisee,  but  by  the  miao- 
rity  of  a  prior  devisee  under  the 
same  will,  the  devise  to  whom  is 
inoperative,  as  tending  to  a  perpe- 
tuity, ib. 

4.  Devise  to  A,  for  90  years,  if  he  so 
long  live,  remainder  to  the  first 
son  of  A,  (then  unborn,)  for  99 
years,  if  he  so  long  live,  and  so  on 
m  tail  male  to  such  first  son  law- 
fully issuing  for  ever.  And  for 
want  and  in  de&ult  of  such  issue 
of  such  first  son,  to  the  second  ^nd 
ot}K?r  sons  successively  for  99 
years  only  in  case  he  so  long  live, 
and  that  such  elder  son,  or  th« 
issue  of  such  elder,  ^n,  should 
havo  no  greater  estate  than  fbr  99 
years,  determinable  at  his  decease : 
and  if  there  should  he  no  isfue 
male  of  A.  at  tiie  time  of  his  (A's) 
dejith,  or  in  case  there  should  be 
such  issue  male  at  that  time,  and 
they  should  all  die  before  31  with- 
out issue  male^  then  to  B.  fot  99 
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years,  if  he  should  so  long  live, 
remainder  to  the  first  son  of  B.  for 
99  years,  if  he  should  so  long 
live,  &c.  Held  that  the  limita- 
tions were  good  to  ji.  for  99  years, 
if  he  so  long  lived  -,  to  the  first 
son  of  ^.for  99  years,  if  he  so  long 
livedo  and  good,  in  the  contin- 
gency above  mentioned,  over  to 
B.  for  99  years,  if  he  so  long  lived ; 
and  to  the  first  son  of  B.  for  99 
years,  if  he  so  long  lived.   Page  393 

5.  A  devise  of  a  term  of  years  cannot 
by  any  implication  be  construed 
into  an  estate-tail.  Per  Lord  Ken- 
yon  C.  J.  and  Lawrence  J.  ib. 

DISTRESS, 
See  Replevin. 

DISTRINGAS. 

1.  The  statute  51  G.  3,  c.  1*^4,  s.  ^, 
regulating  process  by  summons 
and  distringas  does  not  extend  to 
counties  palatine.  Moore  v.  Tay- 
lor. 69 

2.  An  affidavit  to  obtain  a  distringas 
must  not  only  state  the  deponent's 
belief  that  the  defendant  piu^osely 
absents  himself  to  avoid  process, 
but  must  also  state  facts,  from 
which  the  Court  may  see  that  his 
belief  is  well  grounded.  Turnery. 
Wall.     Down  v.  Crew.  520 

S.  P.  Hannam  v.  Dietrichsen. 

853 

3.  The  Court  will  not  grant  a  distrin- 
gas against  a  defendant  who  has 
gone  abroad,  without  proof  of  his 
absenting  himself  with  intent  of 
avoiding  process.  Renshaw  v. 
Learn  e.  703 

Jordan  v.  Pello  ib. 

4.  Ad  affidavit  whereon  to  ground  a 
motion  for  a  distringas  must  set 
out  the  English  notice  subscribed 
to  the  process  in  hcoc  verba.  Han- 
nam v.  Dietrichsen.  853 

DOGS. 

A  magistrate,  Who  convicts  an  un- 
qualified person  of  killing  game 


under  the  statute  5  Ann.  c,  14. and 
causes  his  dog  to  be  brought  for 
the  purpose  of  seizing  it,  may  order 
the  dog  to  be  killed  without  any 
formal  adjudication  of  seizure. 
Kingsnorth  v.  Bretton.     Page  416 
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EJECTMENT. 

The  Court,  in  their  discretion,  will 
set  aside  a  writ  of  Iwbere  Jaciat 
possessionem  executed,  and  let  in  a 
landlord  to  try  an  ejectment,  (m 
suggestion  of  collusion.  Doe  on 
demise  jof  Grocers^  Company  ?. 
Roe.      "^  S(B 

ELECTION, 
And  see  Payment,  1,  2,  3,  4,  5,  6. 

Upon  a  sale  of  goods  at  six  or  nine 
months*  credit,  the  purchaser,  bj 
not  paying  at  the  end  of  six 
months,  makes  his  election  to  take 
credit  for  the  nine  months,  and 
there  is  no  debt  to  support  a  com- 
mission of  bankrupt  till  the  nine 
nionths  are  expired.  Price  t. 
Nixon.  338 

ENEMY, 
See  Alien  Enemy. 

ENROLMENT, 
See  Highway,  4. 

EQUITABLE  TITLE, 

See  Vendor,  am/ Purchaser,  2. 

ERROR, 

See  Bail,  V.     Scpersedras.    Exe- 
cutor, 4,  5,  6.     Practice,  X. 

ESCAPE, 

See  Sh'eriff,  2,  3. 

ESTATE-TAIL, 
See  Devise,  II.  2,  3, 4,  5. 
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EVIDENCE. 

I.  Of  the  competency  of  the  fVit- 

nesses. 
II.  0/    the  Evidence   of  parivmlar 
Facts  or  Averments. 

III.  Of  Stamps. 

IV.  Secondary  Evidence,  when    ad- 

missible. 

I. 

1.  In  ejectment  against  a  bailiff,  the 
tenant  in  possession  is  not  compe- 
tent to  prove  that  the  witness  and 
not  the  defendant  is  the  possessor 
of  the  land.  Doe  on  demise  of 
Jones  V.  fViide.  Page  183 

2.  The  guarantee  of  a  bill,  discharged 
by  bankruptcy  of  his  liability  on 
the  bill,  is  not  an  incompetent  wit- 
ness in  an  action  on  the  bill  by 
reason  of  his  liability  to  costs  in 
an  action  on  the  bill.  Brind  v. 
Bacon,  ib, 

3.  The  whole  of  the  account  which 
a  party  gives  of  a  transaction  must 
be  taken  together,  and  his  admis- 
sion of  a  fact  disadvantageous  to 
himself  shall  not  be  received, 
without  receiving  at  the  same 
time  his  cotemporaneous  assertion 
of  a  fact  favourable  to  himself. 
Randle  v.  Blackburn.  245 

4.  And  that  not  merely  as  evidence 
that  he  made  such  a  counter-claim, 
but  as  admissible  evidence  of  the 
existence  of  the  matter  in  his  dis- 
charge, which  he  asserts.  ib, 

II. 

And  see  Variance. 

1.  The  declaration  averred  that  the 
defendant  charged  the  plaintiff 
with  violently  assaulting  him,  and 
procured  a  warrant  to  apprehend 
him  for  the  said* offence.  The 
charge  made  was  for  assaulting 
and  striking,  the  warrant  produced 
recited  the  charge  to  be  for  as- 
saulting and  beating:  Held  that 
this  was  no  material  variance. 
Byne  v.  Moore.  l87 

2,  If  a  sheriff  continues  in  possession 
after  the  return-day  of  the  writ. 


that  irregularity  makes  him  a 
trespasser  ab  initio,  but  will  not 
support  the  allegation  of  a  new 
trespass  committed  by  him  after 
the  acts  which  he  justifies  under  the 
execution.     A  it  ken  head  v.  Blades. 

Page  198. 

3.  The  plaintiff  cannot  use  one  plea 
of  the  defendant  as  evidence  of  the 
fact  which  the  defendant  denies  in 
another  plea.  Harrington  v.  Mac- 
morris.  228 

4.  Nor  can  he  use  a  notice  of  set-off* 
for  evidence  of  the  debt  on  the 
issue  of  non  assumpsit,  because  the 
statute  gives  the  notice  of  set-off 
in  the  nature  and  place  of  a  plea. 

ib, 

5.  Nor  can  he  use  a  particular  of  set- 
off for  that  purpose,  because  it  is 
incorj)orated  with  the  notice  of 
set-off.  ib. 

6.  Upon  an  allegation  of  a  loan  of 
lawful  money  of  G.  B.  it  is  no  va- 
riance the  loan  is  proved  to  have 
been  of  foreign  coin,  as  pagodas,  ib, 

7.  A  deed  whereby  a  person  conveys 
"  one  full  moiety,'*  is  prima  facie 
evidence  that  the  grantor  is  owner 
of  the  other  moiety.  257 

8.  Notice  of  the  contents  of  a  deed 
is  not  to  be  presumed  from  the 
fact  of  attesting  another  person  *s 
execution  thereof.  Reed  and  Ste^ 
vens  V.  Williams  and  Wilcox,      ib: 

9.  Proof  of  possession  of  land  and 

pernancy   of  the   rents  is  prima 

facie  evidence  of  a  seisin  in  fee  of 

the  person   possessed.     Jayne  v. 

Price.  326 

10.  But  proof  of  40  years'  subsequent 
possession  by  a  daughter,  while  a 
son  and  heir  lived  near  and  knew 
the  fact,  is  much  stronger  evidence 
that  the  first  possessor  had  only 
a  particular  estate.  ib. 

11.  If  a  copyholder  in  the  manor  of 
A.  has  common  in  the  wastes  of 
the  same  lord's  manor  of  B.  for 
his  cattle  levant  and  couchant  on 
liis  tenement  in  A.,  this  is  a  proof 
that  the  manors  were  formerly  in 
different  hands  ^  for  the  estate  of 

the 
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EVIDENCE. 


EXECUTOR. 


the  copyholder  was  too  weak  to 
support  a  grant  hy  the  lord  to  his 
copyhold  tenant^  of  common  ap- 
ptirtenantto  be  taken  in  another 
manor.   BarwUk  t.  Matthews, 

Puge  365 

12.  The  Hux  and  reflux  of  the  tide  is 
prima  facte  evidence  of  a  naviga- 
ble river.     M'des  v.  Robb,  705 

IS.  But  not  absolntdy  inconsistent 
with  an  exclusive  right.  ih, 

14.  A  judgment  in  an  action  on  the 
case^  disaffirming  an  exclusive  right 
to  a  river,  is  strong  evidence  in 
atiother  action  trying  the  same 
right.  ih, 

15.  But  not  conclusive.  %b, 

16.  To  explain  an  ambiguous  award 
of  a  road  under  an  inclosure  act, 
evidence  of  cotemporaneous  acts 
of  the  occupiers  of  the  land  may 
be  received.     Wadley  y.JBayliss, 

752 
III. 

1.  A  broker  Instructed  to  effect  a 
policy  on  goods,  effected  it  on 
ship :  the  mistake  was  afterwards 
rectified  by  the  underwriter  sub- 
scribing a  memorandum  in  the 
margin  :  Held  that  no  new  stamp 
was  necessary.    Sawtell  v.  Loudon, 

359 

2.  If  a  bill  be  made  payable  to  the 
order  of  ■  ■■  ,  and  be  filled  tip 
by  bearer,  wIk)  can  shew  that  he 
came  regularly  to  the  possession 
of  it,  with  his  own  name,  though 
the  bill  be  drawn  in  Jamaica  on  a 
stamp  of  that  island  only,  an  £n- 
glish  stamp  is  not  necessary  to  the 
validity  of  the  insertion  of  the 
bearer's  name  in  England,  Cruchly 
V.  Mann.  529 

3.  The  shipping-note  of  goods  put 
on  board  ship  in  a  port  in  Scotland ^ 
to  be  brought  to  a  port  in  England, 
13  not  such  a  bill  of  lading  of 
goods  to  be  exported,  as  requires  a 
stamp  under  48  G.  3,  c.  149.  Scot- 
land v.  Wilson.  533 

EXCESSIVE  DAMAGES. 

1.  There  is  no  species  of  action  in 


which  the  Court  wlSL  sot  grant  a 
new  trial  for  excess  of  damages,  if 
the  circumstances  requine  It.  Hew- 
lett  V,  Crutchley.  Page  277 

2.  2000/.  damages  held  not  excessive 
for  a  malicious  prosecu>tioR  for 
felony,  by  an  attorney  against  his 
clerk.  i&. 

3.  The  Court  held  that  upon  a  de- 
claration for  breaking  the  plaintiffs 
dose,  treading  his  grass,  and  hunt- 
ing for  game,  and  other  wvongs, 
5002.  were  not  excessive  duarngts 
for  a  trespass  in  sporting,  peise- 
vered  in  in  defhrnce  -of  ootloe,  and 
accompanied  with  indeoent  and 
offensive  demeanor^  MweiUv.Har^ 
vey.  442 

EXECUTION, 

i$e^  EXECTTOR,  8.      TRfiftPASS,    1,  ^ 

Bankrupt,  II.  2. 

EXECUTOR, 
And  senCAVAi.'CnsiPAKry  l,%. 

1.  'Where  a  plaintiff  had  recovered  a 
debt  due  on  bond  of  the  testator, 
against  executors,  on  n  sham  plea 
of  judgment  recovered  agadnst 
themselves,  and  had  a  judgment 
for  the  debt  de  bonis  iestatoris,  and 
for  the  costs  de  bonis  testatorii,  et  si 
non,  de  bonis  proprOs,  whicSi  res* 
trtciion  tH  the  execotor'a  Ikbdity 
for  the  costs  was  interlined,  and, 
apparently,  by  the  pUBnthfs  for- 
mer attorney,  the  Court  refiised  to 
amend  the  judgment  six  years 
after  it  was  signed,  by  striking  out 
the  words  which  restricted  the 
executor*s  personal  liability  to  the 
costs.     Burroughs  v.  Stevens,    554 

2.  Whether  a  sham  plea  hy  an  exe- 
cutor, of  judgment  recmrered 
agmnst  himsdf,  be  deemed  £aIsc 
within  the  executor^s  owo  know- 
ledge, quart,  ih. 

3.  Whether  the  form  ctf  the  judg- 
ment entered  is  now  to  be  consi- 
dered as  the  act  of  the^elerk,  or  the 
act  of  the  party,  qutere.  ih, 

4.  An  executor  may  plead  puis  darrein 
continuance,  nnrerersed  judgments 
in  debt  on  simple  contmets  ci  die 

testator 


EXECUTORY  DEVISE. 


FINES,  &c. 
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testator^  recorered  against  the  exe- 
cutor in  suits  commenced  since  he 
pleaded  the  general  issue  in  bar  in 
the  principal  case.  Prince  v.  Ni- 
cholson. PcLg€  6G5 

5.  And  though  he  might  have  de- 
murred to  such  actions,  he  is  not 
bound  so  to  do.  ih. 

6.  Sudi  judgments  arc  not  reversible 
in  error^  or  on  motion  in  arrest,  t^. 

7.  It  is  not  a  conclusive  objection  to 
the  validity  of  a  plea,  that  it  has 
never  before  been  pleaded.        ib, 

8.  Under  a  writ  of  fieri  Jhcias  against 
the  goods  of  an  intestate,  in  the 
hands  of  his  administratrix,  or  of 
the  husband  of  the  administratrix 
and  her  in  her  right  since  her  mar- 
riage, the  sheriff  may  justify  en- 
tering the  house  of  the  husband 
to  search  for  goods  of  the  intestate, 
though  none  be  found  therein,  be- 
cause that  is  the  most  natural  cus- 
tody for  them.   Cooke  x.Birt,    764 

EXECUTORY  DEVISE, 
See  Dbvisi,  II.  2,  3,  4,  5. 

EXPORTS, 
See  Bill  op  Lading,  2. 

EXTENT, 

See  Bail^  III.  1,  2^  3^  4,  5. 

EXTINGUISHMENT, 
See  CeMMOv,  5. 


FEME  COVERT, 
See  Baron  and  Feme. 

FINE, 
See  Covenant,  1,  2,  3,  4,  5. , 

FINES  AND  RECOVERIES, 
AMENDMENT  OF. 

1.  Recovery  amended  by  inserting  a 


parish  after  25  years.  Rolfe,  De- 
mandant; Lacon,  Tenant ;  Anguish, 
Vouchee,  Page  2 

2.  Recovery  amended  by  strikiBg  out 
the  name  of  one  of  two  demand- 
ants, who  dies  pending  the  reco- 
very. Norris  and  Desse^  Demand' 
ants;  ',  Tenant;  , 
Vouchee,                                       73 

3.  Fine  amended  by  inserting  a  parish 
not  named  in  the  deed  to  lead  the 
uses,  it  being  certain  by  the  deed 
specifying  the  quantities  and  occu- 
piers, that  the  land  was  intended 
to  pass.     Lambe  v.  Reaston,      207 

4.  If  a  deed  correctly  deseribe  land 
by  its  quantities  and  occupiers, 
though  it  describe  it  as  being  in  a 
parish  in  which  it  is  not,  the  land 
shall  pass  by  the  deed.  ib, 

5.  The  heirof  the  conusor  was  heard 
to  oppose  a  fine  being  amended  to 
his  disherison.  ib, 

6.  Recovery  amended  by  altering  the 
name  of  a  parish  misnamed  in  the 
deed  nuddng  the  tenant  to  the|M«- 
cipey  as  wcdl  as  in  the  recovery, 
upon  affidavit  of  the  intention. 
FUmter  v.  Baxmorighi,  303 

7.  The  material  pfrt  of  the  deed, 
which  is  to  authorize  the  -Court  to 
amend  a  fine  or  a  recovery,  shall  ' 
be  read  aloud  in  the  court  by  a 
Serjeant  at  law,  or  by  the  officer  of 
the  court,  but  not  by  the  attorney 
for  the  amendment.  Hurst,  De^ 
mandant;  foster,  Tenant.         579 

8.  Fine  not  amended  by  inserting 
more  acres,  where  there  was  no 
other  warrant  for  the  amcDdment 
than  the  fact  that  the  closes  enu- 
merated by  name  in  the  deed  were 
therein  stated  respectively  to  con- 
tain, and  did  contain  acres,  the 

.  aggregate  whereof  was  more  than 
the  number  of  acres  comprized  in 
the  fine.  Stone,  Plaint^;  AMy, 
Defendant.  616 

9.  Fine  of  lands  in  the  parish  of  F.,  *• 
which    is   no   parish,   but  is  the 
popular  name  of  a  district  contain- 
ing two  parishes  of  F,  St,  Mary 
and  F.   St,  Nicholas,   amended  by 

substituting 


6/8 


FINES,  &c. 


FINES,  &c. 


iubstituting  these  two  parishes  by 
name.  Blake,  Demandant;  Saf- 
fery,  Tenant;  Pooley,  Vouchee. 

10.  Fine  with  a  double  operation 
amended  in  fieri  by  striking  out" 
lands  in  reversion.  Moore  v.  Sharpe. 

Page  631 

11.  The  Court  will  not  amend  a  re- 
co\ery  by  inserting  more  parcels, 
unless  the  true  number  of  mes- 
suages, tofts,  &c.  be  distinctly  and 
precisely   sworn    to.      Fanderzee, 

•  Demandant}  Ince,  Tenant,       632 

13.  Recovery  amended  by  adding  the 
greater  comprizing  district  to  the 
district  comprized.  Pinder,  De- 
mandant. 661 

13.  Recovery  amended  by  inserting 
tithe  of  wool  and  lamb  of  a  town- 
shipi  which  passed  by  the  general 
words  of  "  all  other  the  tithes," 
though  all  the  tithes  of  the  vou- 
chee's own  lands,  part  of  the 
township,  had  been  specifically 
granted.     Ex  parte  Bullock.     748 

14.  Antient  recovery  not  amended  by 
inserting  other  premises,  without 
proof  of  seisin  of  the  vouchee  of 
an  estate-tail  therein  at  the  time 
of  the  recovery,  and  intention  they 
should  pass.  ^  Dalton,  Demandant, 
&c.  811 

15.  No  fines  or  recoveries  to  be 
amended  on  the  last  day  of  term. 
Rule  of  Practice,  856 

FINES  AND  RECOVERIES, 
PRACTICE  OF  PASSING. 

1.  Where  the  vouchee  in  a  recovery 
was  abroad,  and  a  notary  public 
certified  that  the  commissioner  by 
whom  the  affidavit  of  taking  the 
atknowledgement  was  in  fact 
sworn  before  S.,  a  magistrate  au- 
thorized to  administer  an  oath, 
made  it  before  C,  (the  other  com- 
missioner,) which  said  S.  was  duly 
authorized  to  administer  an  oath, 
the  Court  considered  it  as  a  cleri- 
cal error,  and  allowed  the  recovery 
to  pass.  Le  Blanc,  Demandant; 
Pocock,  Tenant;  Nicholas, Vouchee. 

184 


2.  Recovery  permitted  to  pas?, 
though  the  notary  public  did  not 
certify  that  the  signature  of  the 
magistrate,  before  whom  the  affi- 
davit of  taking  the  acknowledg- 
ment was  sworn  in  Paris,  was  his, 
it  being  apparent  that  it  was  his. 
Hubert,  Demandant ;  Humphreys, 
Tenant;  Greenwood  and  Wife, 
Vouchees^.  Pdge  197 

S.  One  of  several  conusors  struck  out 
in  fieri,    Anon,  249 

4.  Return  of  writ  of  entry  amended 
by  adapting  it  to  the  time  of  taking 
the  ackn9wledgments.  Hind,  De- 
mandant ^  Milne,  Tenant  i  , 

Vouchee.  259 

5.  An.  affidavit  of  the  taking  of  the 
acknowledgment  in  a  recovery 
must  be  engrossed  on  parchment. 

263 

6.  An  affidavit  stating  the  commis- 
sioner named  in  a  dedimus  potesta» 
tern  to  be  an  attorney  of  the  Court 
of  King's  Bench,  was  suffered  to 
pass  without  the  words  "at  fVest" 
minster,**  Mander,  Demandant ; 
Hookney,  Tenant;  Green,  Vouchee, 

ib. 

And  see  pi,  16,  post, 

7.  Any  person  may  interfere  to  pre- 
vent a  fine  passing  in  a  manner 
detrimental  to  the  interests  of  the 
revenue.  Appleyard,  Plaintiff; 
Brown  and  others.  Deforciants,  265 

8.  Any  number  of  persons  having 
separate  interests  in  one  tenement, 
of  whatsoever  value,  may  concur 
to  pass  their  interests  to  any  num- 
ber of  purchasers  by  one  fine.    ib. 

0.  The  Court  will  not  usually  enter- 
tain objections  to  the  passing  of  a 
fine  raised  by  persons  claiming  an 
interest  in  the  land.  ib, 

10.  If  a  fine  has  been  delayed  by  the 
attorney's  neglect  beyond  the  time 
prescribed  by  the  rule  of  Court, 
the.Court  will  not  permit  it  after- 
wards to  pass.     Lindo  v, . 

305 

11.  If  the  tenant  to  the  precipe  in  a 
recovery  is  confined  to  his  house 

«  • 
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FOREIGN  MONEY.        879 


in  London  by  illness,  he  may  ap- 
pear at  bar  by  attorney,  upon 
motion.  Cotton,  Demandant ;  Mar- 
phy.  Tenant ;  Lord  Charles  Spen^ 
cer  and  others,  Vouchees.  Page  355 

12.  And  it  seems  that  he  may  consti- 
tute an  attorney  for  that  purpose, 
who  is  not  an  attorney  of  any 
court  of  Westmimter-hally  notwith- 
standing the  statute  2  G.  2,  c.  23. 

ih. 

13.  The  Court  will  permit  no  devia- 
tion from  the  prescribed  form  of 
caption  of  the  acknowledgment  of 
a  recovery  by  a  feme  covert ;  thus, 
*'  consented  to  acknowledge,**  in- 
stead of ''  consented  to  and  ac- 
knowledged,*'   i&    bad.      , 

Paul,  Vouchee.  661 

14.  The  writ  of  dedimtu  potestatem  for 
a  recovery  must  not  be  directed  to 
and  returned  by  the  demandant. 
jRawle,  Demandant ;  Pyke,  Tenant. 

747 

15.  But  the  recovery  may  be  amend- 
ed in  fieri  by  substituting  a  new 
commissioner  for  the  demandant, 
and  retaking  the  acknowledgment. 

ib. 

16.  Supplemental  affidavit  permitted 
that  the  commissioners  in  a  reco- 
very, sworn  to  be  attomies  of  the 
Court  of  King's  Bench,  are  attor- 
nies  of  the  Court  of  King*s  Bench 
at  Westminster.  Hardy,  Demand- 
ant; Prior,  Tenant;  Lord  Romney, 
Vouchee,  855 

FISHING. 

1.  The  landing  in  a  common  meadow 
of  fish  taken  on  hooks  laid  in  a 
river  bounding  the  meadow,  which 
river  is  the  several  fishery  of  one 
to  whom  the  ground  where  the 
fish  are  landed  does  not  belong,  is 
not  a  taking  of  fish  in  a  stream  in 
an  inclosea  ground,  within  the 
statute  5  G.  3,  c.  14,  s.  3.  Lisle  v. 
Brown.  440 

2.  Nor  is  the  fishing  in  a  nver  from 
the  plaintifiTs  meadow  on  which 
the  river  abuts,  inclosed  on  the 
other  sldes^  but  not  fenced  down 


the //aw  aqu(e,  the  land  on  the 
opposite  side  belonging  to  another. 

Page  440 

FOREIGN  ATTACHMENT, 

And  see  Arrest,  1,2. 

1.  In  a  foreign  attachment  it  i^  not 
necessary  that  the  debt  should 
arise  within  the  jurisdiction,  or 
that  the  defendant  in  that  court 
should  reside  within  it,  or  be  ac- 
tually summoned.  Harington  v. 
Macmorris.  328 

2.  In  a  plea  of  foreign  attachment  it 
is  not  necessary  to  aver  the  custom 
that  the  plaintiff  below  shall  swear 
to  the  debt,  or  the  fact  that  he 
did  swear  to  it.     Banks  v.  Self. 

234 

9.  Neither  is  it  necessary  to  aver  that 
the  plaintiff  in  the  principal  case 
was  indebted  to  the  plaintiff  below 
within  the  jurisdiction  of  the  may- 
or's court.  ib. 

4.  Nor  that  a  writ  of  scire  facias  is- 
sued against  the  garnishee;  it  if 
enough  that  he  was  ''warned  to 
shew  cause.*'  ib. 

5.  The  judgment  of  one  court  of  law, 
deciding  that  money  in  the  hands 
of  A.  is  the  property  of  B.,  is  no 
bar  to  an  action  in  another  court  by 
C.  against  A,,  claiming  the  same 
money  as  C.'s  property.  Nathans 
V.  Giles.  558 

6.  Where  a  foreign  attachment  is  'a 
bar,  it  may  be  given  in  evidence 
under  the  general  issue,  hoti  assump* 
sit.  ib. 

7.  A  foreign  attachment  pending,  is 
no  bar  to  an  action  imtil  judgment 
be  recovered  in  the  attachment.. 

ib. 

8.  The  plaintiff  in  a  foreign  attach- 
ment cannot  take  money  or  goods 
out  of  the  hand  of  a  garnishee  who 
has  a  lien  thereon,  without  dis- 
charging the  lien.  ib. 

FOREIGN  MONEY, 

See  Vajiunce^  2. 

FOREIGNER, 


880 


FOREIGNER. 


GAME. 


FOREIGNER, 
See  Alien.    Alien  Enbmy. 

FORFEITURE, 
See  Bankrupt,  III.  4. 

FORGERY, 
See  Monet  had  and  becbzyed,  5>  6. 

FRAUD, 
See  LuLSOAL  Trade*  8. 

IPBAUIDS,  Statute  of 

See  SURRENDKB. 

FRAUDULENT  CONVEY- 
ANCES, 

i.  A  conveyance  of  chattels  unac- 
•compaiiied  wkh  possession  is  void. 

Page  213 

!2.  Akkough  in  the  same  instrument 
be  contained  a  vaM  mortgage  of 
leasehold  buildings  in  which  the 
chattels  are  situated.  ib, 

5.  TVlKsre  m  person  pretendiiig  to  be 
a  purchaser  of  goods  under  an  exe- 
cution, leased  the  goods  at  a  rent 
to  the  former  owner,  who  still 
continued  in  possession^  no  money 
bttviog  been  proved  to  be  given 
for  the  purchase,  nor  rent  paid 
under  the  lease,  it  was  a  question 
for  ihe  jury  whether  the  lease  was 
not  fraudulent.  212 

4.  But  under  circumstances  the  pos- 
session of  the  lessee  might  have 
been  the  possession  of  the  lessor. 
Reed  v.  Blades.  ib. 

MLAUDULENT  PREFERENCE. 

A  creditor  obtains  a  preference  frau- 
dulent in  respect  of  the  other  cre- 
ditors who  are  parties  to  an  in- 
tended deed  of  composition.  That 
deed  not  taking  effect,  the  payment 
is  not  avoidable  by  tha  assignees 
under  a  bankruptcy  not  then  con- 
templated, which  takes  place  two 
months  after.  Wheelwright  v.  Jack- 
*on.  109. 633 


FREIGHT. 

1.  The  term  freight  in  common  par- 
lance is  ambiguous,  and  may  be  so 
applied  as  to  mean  a  sum  of  money 
to  be  paid  at  all  events  upon  the 
takingof  goods  on  board  to  be  car- 
ried on  a  voyage,  in  lieu  of  the 
expectation  of  earning  freight 
upon  the  contingeacy  of  the  shi]i*s 
arrived.    Andrew  v.  Moorhouse. 

Page  435 

2.  The  indorsee  of  the  Ullof  lading 
of  goods  slHpped  by  a  chartered 
vessel,  detiver^le  to  tbe  oonsignee 
or  his  assigofl,  he  or  they  paying 
freight,  according  to  the  charter- 
party,  is  lidble  to  the  charterer  in 
-esaumpsit  for  fiieight ;  477 

S.  Though  the  goods  were  landed  at 
the  We$t  i)MM«  docks  before  the  bill 
of  lading  was  indorsed^  t^. 

4.  Though  fio  stop  was  put  on  the 
goods  at  the  dock,  ib. 

5.  And  thoii^h  the  Indorsee  had  paid 
over  the  iproceeds  before  the 
freight  was  demaaded  of  him. 
Bell  V.  E4/mer.  ib. 

^.  An  implied  assumpsit  for  fireight 
upon  the  delivery  of  gowb  without 
first  receiving  the  freight,  wdl  not 
lie  against  t^ree  persons  ^  whose 
use  the  cargo  was  purchased,  but 
who  are  not  the  consignees,  or 
holders  of  the  bills  of  lading,  and 
who  have  ^issigned  all  their  effects 
to  a  trustee  for  the  benefit  of  their 
creditors  and  themselves,  two  of 
them  only.  Without  the  third,  re- 
ceiving the  goods  as  agents  for 
that  trustee.  Pinder  v.  WUks.  612 

FURTHER  ASSURANCE, 
See  Covenant^  1^2,  3,  4.  5. 


G 

GAME, 
See  Doos.    Fishing. 


GOODS 


GOODS  AND  CHATTELS. 


HIGHWAY. 
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GOODS  AND  CHATTELS, 
PROPERTY  IN, 

And  see  Bill  of  Lading.     Goods 

80JLD  AND  DELIVERED. 

GOODS  SOLD  AND  DELI- 
VERED, 

And  see  Bankrupt,  I.  2.  Elec* 
TioN,  1.    Baron  and  Feme. 

1.  By  a  bargaia  and  sale  of  20  tons 
of  oil  out  of  a  merchant*s  stock 
consisting  of  several  large  quan- 
tities of  oil  in  diners  ^i^eras  in 
divers  places,  no  property  passes : 
there  must  be  a  .separation  of  the 
part  sold  fpom  the  rest  of  the 
stock.     White  and  others  v.  Wdks. 

Puge  176 

2.  A  person  who  sells  goods  knowing 
that  the  pur^aser  intends  to 
apply  them  in  an  ill^al  trade, 
is  neverthdess  entitled  ta  reco- 
ver the  price,  if  he  yields  bo 
other  aid  to  the  illegal  transaction 
than  selling  the  goods  and  obtain- 
ing permits  for  their  delivery  to 
the  agent  of  the  purchaser.  Hodg- 
son and  oihers  v.  Temple.  181 

S.  A.  sells  goods  to  B,,  who  being 
unable  to  pay,  transfers  them  to 
C,  who  iiffomises  A,  to  pay  iov 
them.  Tibis  is  a  new  sale  to  C, 
and  not  a  mere  promise  by  C.  to 
pBy  the  debt  of  JB.  Browning  v. 
StaUard.  450 

4.  S«,  possessed  of  30  tons  «f  hemp 
at  his  wharfingers,  the  cargo  of  a 
certain  ship,  sold  ten  tons  of  it  at 
llOf.  per  ten,  payable  by  the  pur- 
chaser's acceptance,  and  gave  the 
wharfingers  an  order  to  weigh  and 
deliver.  The  order  was  entered 
and  goods  transferred  in  the  wharf- 
inger's books.  Before  the  hemp 
was  weighed  off,  er  bill  drawn  or 
accepted,  the  purchaser  stopped 
payment :  Held  that  the  weighing 
being  a  term  precedent  to  the  de- 
livery, the  sale  was  incomplete, 
and  the  vendor  might  recover  back 
the  hemp.    Srhepley  v.  Davis,  617. 

5.  Upon  a  sale  of  10  tons  of  flax,  at 
a  specific  price  per  ton,  out  of  a 


larger  quantify  packed  in  mats  of 
uncertain  weight,  tliotigh  a  note  is 
given  for  the  detivecy  on  a  ■certain 
day,  and  the  wareiiouse-room  from 
that  day  is  charged  to  the  buyer, 
the  sale  is  aot  complete  till  the 
ifiax  is  weighed  tifi^  and  may  he 
rescinded  in  case  of  the  pur- 
chaser's bankruptcy.  Bufk  v.  jDo- 
vis.  Page  022 

6.  If  a  broker,  employed  both  by  sel- 
ler and  buyer,  negotiates  a  sale,  but 
by  mistake  delivers  to  the  seveval 
parties  sale  notes  differaotly  ^- 
scribing  the  goods,  ao  contract 
arises.  7B6 

7 .  A  broker  employed  by  the  plain- 
tiffs to  sell  Petersburgh  clean 
hemp,  and  by  the  defendant  to  buy 
hen^,  sold  to  the  defendant,  and 
gave  him  by  mistake  a  sale  note 
of  Riga  Rhine  hemp,  a  description 
of  hemp  of  a  different  quality  from 
the  PeterslurgK  aud,  gave  the 
plaintiff  a  note  of  the  sale  of  Pe- 
tersburgh  clean  hemp :  Held  that 
no  contract  for  the  saTe  of  the 
hemp  in  question  subsisted  be- 
tween die  parties.  Thornton  t. 
Kemfster.  ib. 


H 


HEIR, 

And  9ee  Covenant,  3,  4,  5. 

The  heir  of  the  conusor  was  heard  to 
of4>ose  a  fine  being  amended  to  ^lis 
disherison.  Lambe,  Ftamtif^  Bea*^ 
ton.  Deforciant.  WT 

HIGHWAY. 

1.  The  plaintiff  erected  a  street  lead- 
ing out  of  a  highway  across  his 
own  close,  and  terminating  at  the 
end  of  the  defendant's  adjoining 
diose,  which  was  separated  from 
the  end  of  the  street  by  the  defen- 
dant's fence  for  21  years,  during 
19  of  which  the  houses  were  com- 
pleted and  the  street  publioly 
watched,  cleansed,  and   lighted, 

and 
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HIGHWAY. 


INCLOSURE  ACT. 


and  both  footways,  and  half  the 
horseway  thereof,  paved  at  the  ex- 
pence  of  the  inhabitants  :  Held 
that  this  street  was  not  so  dedi- 
cated to  the  public,  that  the  de- 
fendant, pulling  down  his  wall, 
might  enter  it  at  the  end  adjoining 
to  his  land,  and  use  it  as  a  high- 
way. Woody er\.Hadden,  Page  1^5 

2.  The  county  is  liable  to  repair  the 
highways  for  300  feet  in  length 
next  adjoining  to  the  end  of  any 
bridge  which  the  county  is  bound 
to  repair.  The  Inhabitants  of  the 
We$t  Riding  of  Yorkshire  v.  The 
King  in  Error,  284 

3.  It  is  not  necessary  for  stopping  up 
a  road  under  an  order  of  justices 
of  the  peace,  that  they  should,  by 
their  order,  substitute  a  new  road 
reaching  the  whole  distance  from 
the  terminus  a  quo  to  the  terminus 

I  ad  quern :  It  suffices  if  they  set  out 
a  new  road  leading  from  the  <er- 
minus  a  quo  into  a  public  highway, 
along  which,  and  other  highways 
connected  with  it,  the  subject  may 
pass  to  the  terminus  ad  quern,   634 

4.  If  the  orders  and  certificates  of 
magistrates,  diverting  and  stopping 
a  road,  be  delivered  to  the  clerk  of 
the  peace  to  be  enrolled,  it  satis- 
fies the  statute  13  G.  3,  c.  78, 
8,  19,  although  the  clerk  of  the 
peace  make  no  transcript  thereof, 
the  statute  being  only  directory  to 
the  officer  as  to  the  enrolment. 

634 

5.  Whether  the  statute  intend  that  a 
transcript  shall  be  made,  qucn-t,  ib, 

6.  The  statute  not  prescribing  any 
particular  form  of  certificate  by 
the  magistrates  that  the  new  road 
is  complete  and  in  good  condition 
and  repair,  previous  to  the  stop- 
ping up  of  the  old  road,  it  seems 
that  a  recital  that  they  have  so 
certified,  contained  either  in  the 
order  for  diverting  the  road,  or  in 
the  order  for  stopping  up  the  old 
road,  is  a  sufficient  certificate 
within  5. 19.  De  Ponthitfu  v.  Pen- 
nfifeather  and  another.  634 


HOLIDAY. 

Lord  Mayor's  day  is  not  such  an 
holiday  as  entitles  the  sealer  of 
writs  to  an  extraordinary  fee  for 
sealing  a  writ  on  that  day.  Wtnthy 
V.  Palter,  Pagelbi) 


ILLEGAL  CONTRACT, 

And  see  Illegal  Trade. 

It  is  no  answer  to  an  action  by  a 
broker  for  commission  for  pro- 
curing freight,  that  the  charter- 
party  procured  was  such,  that  if 
the  charterer  failed  to  obtain  cer- 
tain licences,  the  voyage  would  be 
illegal.    Haines  v.  Busk.  521 

ILLEGAL  TRADE, 

And  see  Licence  to  Trade,  1. 
Alien,  I. 

1.  A  person  who  sells  goods  knowing 
that  the  purchaser  intends  to  apply 
them  in  an  illegal  trade,  is  never- 
theless entitled  to  recover  the 
price,  if  he  yields  no  other  aid  to 
the  illegal  transaction  than  selling 
the  goods,  and  obtaining  permits 
for  their  delivery  to  the  agent  of 
the  purchaser.  Hodgson  v.  Temple. 

181 

2.  A  vessel  laden  with  arms  and 
powder,  which  had  given  bond  to 
employ  them  in  trading  on  the 
coast  of  Africa,  in  pursuance  of  an 
agreement  made  in  England,  dis- 
posed of  part  of  the  cargo  on  the 
coast  of  Africa,  to  a  neutral  Ame- 
rican, bound  for  Charlestoicn :  Held 
that  the  voyage  of  the  American 
was  thereby  rendered  illegal,  and 
incapable  of  insurance.  Gibson  v. 
Service,  4SiJ 

INCLOSED  GROUND. 

See  Fishing. 

INCLOSURE  ACT, 

And  see  Consolidating  of  Ac- 
tions, 1.    Evidence,  II.  13. 

If 


INCLOSURE  ACT. 


INSURANCE. 
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if  a  person  who  has  common  in  the 
manor  of  A.  and  common  in  the 
manor  of  B.  for  all  his  cattle 
levant  and  couchant,  on  his  tene- 
ment in  ^.,  receives  under  an  act 
for  inclosing  the  wastes  in  A,  an 
allotment  in  satisfaction  of  his 
common  in  A.,  he  is  nevertheless 
entitled  under  an  act  for  inclosing 
the  wastes  in  I?,  to  an  allotment 
thereof  in  respect  of  his  common 
in  B.,  and  that  to  the  same  extent 
as  if  he  had  never  had  any  common 
or  allotment  in  A,  Barwick  v. 
Matthews,  Poge  365 

INDEBITATUS  ASSUMPSIT,  ' 
See  Assumpsit. 

IXROLMENT, 
See  Highway,  4,  5. 

INSURANCE. 

I.  Of  the  Validity  of  the  Insurance, 

II.  Of  the  Effect  of  a  valid    In- 
surance, 

III.  Of  the  Acts  of  the  insured. 

IV.  Return  of  Premium. 

V.  Of  the  Construction  of  particular 
Expressions  in  a  Policy, 

VI.  Of  the  relative  Rights  of  As- 
sujfed.  Broker,  and  Under- 
writer, 

I. 

1.  If  parties  describe,  in  the  usual 
terms,  the  voyage  they  insure, 
both  knowing  that  the  adventure 
has  deviated  from  that  description, 
they  are  nevertheless  bound  by  the 
description  they  have  chosen,  and 
the  previous  deviation  is  fatal. 
Redman  v.  Lowdon,  462 

t.  Whether  an  insurance  against  da- 
mjiges  that  a  ship-owner  may  he 
liable  to  pay  in  consequence  of  his 
ship  runuing  down  another,  be  not 
illegal,  quaere,    Delanoy  v.  Robson. 

605 

3.  A  licence  to  G.  F.  and  Co.  of 
London,  merchants,  on  behalf  of 
themselves  and  others,  to  export 


on  board  a  ship  named,  bearing 
any  flag  except  the  French,  to  a 
hostile  port,  and  to  import  from 
thence  specified  goods,  notwith- 
standing all  the  documents  may 
represent  the  ship  to  be  destined 
to  a  neutral  or  hostile  port,  and  to 
whomsoever  such  property  may 
appear  to  belong,  authorizes  an 
enemy,  subject  of  the  hostile  coun- 
try to  which  the  ship  is  licensed, 
legally   to    export    from  London. 

Page  674 

4.  And  therefore  incidentally  legalizes 
an  insurance  made  by  his  agent 
here  for  his  benefit.  ib. 

# 

5.  And  it  is  no  objection  to  his 
agent's  recovering  for  his  use,  that 
the  loss  is  occasioned  by  the  act  of 
the  hostile  trader's  own  state,  from 
whose  acts  he  separated  himself  by 
engaging  in  the  traffic  thus  li- 
cenced, ib. 

6.  Licences  to  trade  with  an  enemy 
are  to  be  construed  liberally,  and 
not,  like  grants  of  property  from 
the  crown,  strictly.  ib. 

7.  And  therefore,  although  the  agent, 
in  obtaining  the  licence,  did  not 
represent  to  the' privy  council  that 
he  applied  on  behalf  of  an  hostile 
trader,  the  concealment  did  not 
vacate  the  licence,  or  vitiate  the 
policy.     Flindt  v.  Scott.  ib, 

8.  Two  neutral  Prussians,  one  of  them 
resident  in  England,  the  other  at 
Konigsberg,  having  a  licence  to  ex- 
export  to  all  Baltic  ports,  some 
whereof  were  hostile,  are  not  pre- 
cluded from  recovering  on  an  in- 
surance of  goods  exported  and 
confiscated  by  an  act  of  the  Prus- 
sian government,  then  neutral. 
Anthony  v.  Moline,  711 

9.  A  licence  to  F.  and  Co.,  obtained 
by  them  as  the  plaintiff's  agents, 
permitting  them  to  export  in  a  ship 
named,  bearing  any  flag  except  the 
French,  specified  goods  from  Lon- 
don to  Dantzig  or  any  port  in  the 
Baltic  not  blockaded,  though  the 
documents  might  represent  her 
destination  to  any  neutral  or  hostile 

port. 
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INSURANCE. 


port,  and  to  whomsoeTer  tile  pro- 
perty might  appear  to  belong, 
protects  a  consignment  made  by  a 
Prussian  neutral  alien^  resident 
here  by  licence  under  the  alien 
act^  to  a  hostile  Russian  port  of 
the  Baltic,  Page  716 

1(X  And  the  plaintiff,  haying  insured, 
may  veeover  for  a  total  loss  occa- 
sioned by  the  act  of  the  govern- 
ment of  Prussia,  the  country  of 
whidi  he  was  a  native,  by  seizure 
in  a  Prussian  port,  whither  the 
ship  was  driven  by  stress  of  wea^ 
ther.     SchnaJconeg  ¥.  Andrews,    ib, 

11.  An  importation  from  an  hostile 
port  by  an  alien  eneoay  there  rest- 
dent,  may  be  legalized  by  a  licence 
to  R,  on  behalf  of  a  British  nter- 
chant,  for  a  ship  not  named!.    720 

13.  But  in  order  so  to  legalize  it,  it 
is  not  sufficient  that  the  ship*« 
name  should  be  indorsed  at  the 
hostile  port  of  loading  on  the 
Uceoce;  the  assured  must  also 
ppoTe  by  what  authority  he  applies 
the  licence  so  obtained  to  that  ad- 
venture.   Robinson  v.  Morris,   *  ib, 

13.  A  ficence  to  sail  in  ballast  from 
any  port  North  of  the  Scheldt  to 
Archangel,  or  any  other  port  of  the 
IVkite  Sea,  there  to  take  in  a 
cargo  of  permitted  goods,  and 
import  them  into  the  United  King- 
dom, legalizes  a  vessel  which  had 
sailed  from  (heat  Britain  to  St. 
Petershurgh  with  colonial  produce, 
in  bringing  home  a  return  caego 
of  the  specified  goods.  Stantforth 
V.  Coombe,  726 

14.  A  neutral  insuring  against  all 
risks,  until  safely  warehoused  in 
the  warehouse  of  the*  consignee, 
an  adventure  in  furUierance  of  the 
objects  of  Brituh  commerce,  is 
thereby  protected  against  confisca- 
tion by  the  act  of  his  own  govern- 
ment under  the  Berlin  and  Milan 
decrees.     Bazett  v.  Meyer,        824 

II.      ' 

1.  A  defendant  cannot  be  holdento 
bail  in  an  action  on  a  policy  of 


insuvaace,  where  tkci«  has  faees  no 
adjustment,  becanse  it  is  an  action 
to  recover  unliquidated  daouges. 

Pi^eSOl 

2.  Akhough  the  plaintiff  swear  to  a 
total  loss.  ib. 

3.  And  although  the  defendant  make 
an  unqualified  offer  to  pay  BOL  per 
cent.    Lear  v.  Heath,.  ib. 

in.  And  see  Convoy.     Sbip*s  Re- 
Giaxpv.    IxxaoAL  Tbads^  2% 

1.  A  broiler  instiructed  to  effect  a 
policy  on  goods,  effected  it  on 
ship  :  the  mistake  was  afterwards 
rectified  by  the  underwriter  sub- 
scribing a  memorandum  in  the 
margin  :  Held  that  no  new  stamp 
was  necessary.  359 

2.  Where  it  was^  known  at  Xioyif  s 
that  the  Sophia  of  Bristol  was  at 
sea  without  convoy,  and  the  bro- 
ker enquired  of  the  plaintiff  at 
Bristol,  whether  that  was  the  ship 
insured,  and  was  informed  it  was, 
and  that  the  plaintiff  supposed  she 
had  been  prevented  by  adverse 
winds  from  joining  coovoy  at 
Falmouth,  but  the  broker  got  the 
policy  altered  without  dscrosing 
this  answer  to  the  underwriters: 
Held  that  this  concealment  va« 
cated  the  policy.  SawlfU  v.  Lou- 
don, ib. 

3.  It  is  not  necessary  to  communi* 
cute  to  the  underwriter  the  hct 
and  tiiorie  of  a  ship's  sa9f«g>  unless 
circumstances  render  it  material  to 
the  probability  of  her  safety.  J^U^ 
v.  Moline.  430 

4.  The  owner  of  a  vessel  bound  from 
London  to  Berbicey  which  had  de- 
viated by  taking  iu  goods  at  Ma* 
deira,  insured  her,  with  notice  to 
the  underwriter  of  the  circum- 
stances, "  at  and  from  London  to 
BerUce,'*  and  inserted  the  words 
"  at  sea**  in  another  part  of  the 
policy  :  Hdd  that  the  deviation 
was  a  good  defence.  Redman  v. 
Lowdon,  462 

5.  Policy  at  and  from  Pemambuco, 
or  any  other  port  or  ports  on  the 

coast 


INTEREST  OF  MONEY. 


J  USTICES  OF  THE  PEACE.     885 


<K)a8t  of  the  BrazUs,  to  London, 
warrants  the  assured,  if  he  cannot 
get  a  cargo  at  P.,  to  go  to  any 
other  port  or  ports  till  he  gets  a 
cargo,  not  restricting  him  to  those 
which  lie  in  the  direct  course 
between  Pernambuco  and  London, 
Lambert  v.  Liddard.         Page  480 

€.  Under  a  policy  from  London  to 
the  ship*s  discharging  port  or 
ports  in  the  Baltic,  wiUi  liberty  to 
touch  aC  any  port  or  ports  for 
orders,  or  any  other  purpose,  the 
sfaipy  in  touching  for  orders  before 
she  has  selected  her  port  of  dis* 
charge,  is  not  confined  to  take  the 
ports  in  the  successive  order  in 
which  they  lie  in  the  course  of  the 
▼oyage,  but  may  return  to  a  port 
she  has  quitted/  for  orders  as  to 
her  port  of  discharge.  496 

7'  After  she  has  selected  her  port  of 
discharge,  she  must  touch  at  ports 
only  in  their  successive  order. 
Andrews  v.  MtUish.  ib, 

S,  The  carrying  simulated  papers 
without  permission,  whether  con- 
ducive to  the  probable  success  of 
the  voyage  or  not,  is  a  wrongful 
act.  Per  Mannfield  C.  J.  and 
Heath  J.  692 

VI.  And  tee  Bankbupt,  III.  1,  d. 

INTEREST  OF  MONEY. 

1.  If  a  judgment  is  entered  generally 
upon  a  declaration  in  anumpsit, 
some  of  the  counts  of  which  are 
for  unliquidated  damages,  no  in- 
terest can  be  allowed  on  afifirm- 
ance  of  judgment  in  error.         28 

2.  Semble  that  a  judgment  on  a  count 
for  not  accounting  for  goods  de- 
livered to  sell  on  commission,  will 
not  bear  interest  on  afi&rmance. 
Howell  V.  Saunders.  t6. 

3.  The  drawer  of  a  bill  which  is  dis- 
honoured by  the  acceptor^  is  not 
liable  to  pay  interest  for  the  time 
which  elapses  between  the  day 
whereon  the  bill  becomes  due^  and 
the  day  when  the  drawer  receives 
notice  of  the  dishonour.  Walker 
V.  Barnes.  240 


4.  Whether  interest  necessarily  ac- 
crues on  a  deposit  which  is  reco- 
vered back,  quare.  Page  625 

5.  And  whether  it  can  be  recovered 
as  damages  on  the  money  counts, 
without  a  special  count  fbrinterost, 
qucere.     Maberly  v.  Robins.         ib. 

6.  Upon  the  affirmance  in  error  of  a 
judgment  for  damages  assessed  on 
a  suggestion  of  breaches  of  the 
condition  of  a  bond,  under  8^9 
W.  S.  c.  1 1,  5. 8,  the  Court  will  not 
grant  interest  upon  the  damages 
up  to  the  tin^e  of  affirmance. 
Johnes  v.  Johnes.  650 

7.  Interest  allowed  on  affirmance  of 
judgment  on  a  letter  promising 
payment  of  an  admitted  balance  by 
a  bill  at  two  months.  Sutton  v. 
Morgan.  758 

8.  Interest  allowed  on  affirming  a 
judgment  for  not  discounting  bdls 
delivered  for  that  purpose,  but 
converting  them  to  the  defendant's 
use.     Watts  v.  Toussaint.         759 

JOINTENANT, 
See  Tekant  in  Common. 

JUDGMENT. 

1.  Whether  the  form  of  the  judgment 
entered  is  now  to  be  considered  as 
the  act  of  the  clerk,  or  the  act  of 
the  party,  quare.  Burroughs  v. 
Stevens.  «  554 

2.  An  executor  may  plead,  puis  dar^ 
rein  continuance,  unreversed  jodg^ 
ments  in  debt  on  simple  contracts 
of  the  testator,  recovered  against 
the  executor  in  suits  commenced 
since  be  pleaded  the  general  issue 
in  bar  in  the  principal  ease.  Prince 
V.  Nicholson.  665 

3.  And  though  he  might  have  de- 
murred to  such  actions,  he  is  not 
bound  so  to  do.  ib. 

4.  Such  judgments  are  not  reversi- 
ble in  error,  or  on  motion  in  arrest. 

ib. 

JUSTICES  OF  THE  PEACE, 

And  see  Dogs.    Malicious  Convic- 
tion.   Highway,  1,  3, 4,  5,  6. 
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LANDLORD, 
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LICENCE  TO  TRjflte.       ^5 


'*-:- 


LANDLORD  AND  TENANT, 

^4nd  see  Party-Wall.  Property- 
Tax.  Practice^  IIL  1.  Bail,  I.  4. 
Arbitration,  %,    Lease. 

LEASE. 

1 .  If  the  vendor  of  a  lease,  in  which 
is  a  covenant  not  to  assign,  con- 
tract to  assign  his  interest,  it  is 
incumbent  on  liim,  and  not  on  the 
purchaser,  to  procure  the  lessor's 
licence  for  the  assignment.  Lloyd 
V.  Crispe.  249 

2.  If  a  co^'enant  not  to  assign  contain 
an  exception  in  favour  of  assign- 
ment by  will,  semble,  that  executors 
claiming  under  the  will  are  not 
within  the  exception,  so  ^  to  be  at 
liberty  to  sell  for  payment  of  debts 
without  licence  of  the  lessor.  Per 
Mansfield  C.  J.  ib. 

LICENCE  TO  TRADE. 

1.  A  licence  by  the  king  in  council 
legalizes  the  prosecution  of  the  in- 
tended adventure  after  th^  time 
specified  in  the  licence  has  eilt)ired, 
if  the  delay  were  caused  by  un- 
avoidable necessity.  329 

2.  Whether  the  voyage  protected 
commence  after  the  licence  ex- 
pired or  before.     Effarth  v.  Smith, 

ib. 

3.  A  licence  to  G.  F.  and  Co.  of 
London,  merchants,  on  behalf  of 
themselves  and  others,  to  export 
on  board  a  ship  named,  bearing 
any  flag  except  the  French,  to  a 
hostile  port,  and  to  import  from 
thence  specitie<l  goods,  notwith- 
standing all  the  documents  may 
repre^nt  the  ship  to  be  destined  to 
a  neutral  or  hostile  port,  and  to 
whomsoever  such  property  may 
ap|)ear  to  belong,  authorizes  an 
enemy,  subject  of  the  hostile 
country  to  which  the  ship  is 
licensed,  legally  to  export  from 
London.  674 

4.^  And    therefore    incidentally    le- 


gftli^es  an  insurance  mam  by  his     | 
ajpei^  here  fbr  his  benefit.  Page  $74     1 

5.  And  it  is  no  objection  to  his  agent*s 
recovering  for  bis  uae«  that  the  loss 
is  dfecasioned  by  Ihe  act  of  the 
hostile  trader's  own  state,  from 
whose  acts  he  Separated  himself 
by  engaging  in  the  traffic  thus 
licensed.  ib, 

6.  Licences  to  trade  widi  an  enemy^ 
are  tabe  construed  liberally;  and   r, 
not,  like  grants  of  propcrtv  from*- 


th^  crown,  strictly. 


■  >* 


ib/   ' 


7.  And  therefore,  although  tli&l|gent 
in  obtaining  the  licence,  did  not 
represent  to  the  privy  council  that 
he  applied  on  behalf  of  an  hostile 
trader,  the  concealment  did  not 
vacate  the  licence,  or  vitiate  the 
policy.     Hindi  v.  ScolL  ib. 

8.  A  licence  to  F.  and  Co.,  obtained 
by  them  as  the  plaintiff's  agents, 
permitting  them  to  export  in  a 
ship  named,  bearing  any  flag  ex- 
cept the  French,  specified  goods 
from  London  to  Dantzig  or  any 
port  in  the  Baltic  not  blockaded, 
though  the  doeuments  mighi  re- 
present her  destination  co  any 
neutral  or  hostile  port,  and  to 
whomsoever  the  property  might 
appear  to  belong,  protects  a  con- 
signment made  by  a  Prussian  neu- 
tral alien,  resident  here  by  licence 
under  the  alien  act,  to 'a  hostile 
Russian  port  of  the  Baltic.        716 

9.  And  the  plaintiff,  having  insured, 
may  recover  for  a  total  loss  occa- 
sioned by  the  act  of  the  govera-v 
ment  of  Prussia,  the  country  of 
which  he  was  a  native,  by  seizure 
in  a  Prussian  port,  whither  the  ship 
was  driven  by  stress  of  weather. 
Schnakoneg  v,  Andrews.  ib. 

10.  An  im|>ortation  from  an  hostile 
port  by  an  alien  enemy  there  resi- 
dent, may  be  legalized  by  a  licence 
to  li.  on  behalf  of  a  British  mer- 
chant,  for  ^  ship  not  named.    7^0 

11.  But  in  order  so  to  legalize  it,  it 
is  not  sufhcient  that   the    ship's 
name  should  be  indorsed  at  the 
liostile  iK>rt  of  loading  on  the  li- 
cence 


.* 


LIEN. 

the  assured  must  also  prave 
by  what  authority  he  applies  the 
licence  so  obtained  to  that  adven- 
ture. Robinton  v.  Morrii,  Page7W 

ISL,  A  licence  to  sail  in  ballast  from 
any  port  J^orih  of  the  Scheldt  to 
Jlrchangel,  or  any  other  port  of  the 
fVhite  Sea,  there  to  take  in  a  cargo 
of  permitted  goods^  and  import 
them  into  the  United  Kingdom, 
legalizes  a  vessel  which  had  sailed 
from  Great  Britain  to  St,  Peten- 
burgh  with  colonial  produce^  in 
bringing  home  a  return  cargo  of 
the  specified  goods.  Staniforth  v. 
Coombe,  726 

LIEN, 

And  see  Attorney,  3,  4. 

1.  The  ship  register  acts  do  not  pre- 
vent a  person  having  a  lien  on  the 
papers  deposited  with  him  of  a 
ship  which  he  is  commissioned  to 
sell.     Mestaer  v.  Atkins,  381 

2.  The  plaintiflf  in  a  foreign  attach- 
ment amnot  take  money  of  goods 
out  of  the  hand  of  a  garnishee 
%vho  has  a  lien  thereon,  without 
<lischarging  the  lien.  Nathans  t. 
Giles.  558 

3.  The  owner  of  a  vessel,  upon  re- 
ceiving a  loan  of  200/.,  deposited 
her  in  the  hands  of  a  broker,  and 
executed  a  bill  of  sale  to  him, 
whereon  was  an  indorsement,  that 
that  assignment  was  made  as  a 
lien  or  security  for  the  loan  on  the 
vessel,  and  that  the  broker  should 
immediately  seU,  and  execute  a 
lawfiil  bill  of  sale  of  her  to  the 
purchaser,  and  after  retaining  the 
loan,  commission,  and  charges, 
pay  the  surplus  to  the  owner :  the 
requisites  of  the  ship-register  acts 
were  not  pursued  :  Held  that  this 
was  no  lien,  but  a  mortgage  5  but 
void  under  those  acts ;  that  the 
broker,  therefore,  could  not  retain 
the  vessel  until  payment  of  the 
loan.     JViLion  v.  Heather,  642 

LIMITATION  OF  ACTIONS, 

See  PaasusiPTioN^  1. 

Vot.V.  .    3L 


W 


MONEY. 


ssr 


LOCAL  ACTION, 
See  NviSANCB,  4.    Vbvve,  7,  S,  9. 

LONDON, 

See  ComtT  OF  Cowsciekce  Act. 

ii 

LONDON  DOCKS, 

See  Nuisance,  2,  3. 


M 

MALICIOUS  CONVICTION. 

1.  In  an  action  against  a  magistrate 
for  a  malicious  conviction,  it  is  not 
suiScient  for  the  plaintiff  to  prove 
his  innocence,  and  to  caU  on  the 
defendant  to  shew  probable  cause 
for  the  conviction :  the  plaintiff 
must  give  such  evidence  of  what 
passed  on  the  hearing,  by  calling 
the  witnesses  for  the  prosecution, 
or  otherwise,  that  it  may  appear 
there  was  no  probable  cause  for 
the  conviction.   Burley  v.  Bethune, 

Page  580 

MALICIOUS  PROSECUTION. 

1.  Where  in  an  action  for  maliciously 
indicting  for  an  assault,  the  plain- 
tiff gave  no  other  evidence  than  the 
hill  returned  not  found,  and  was 
thereupon   nonsuited,    the    Court 

•  refused  to  set  aside  the  nonsuit. 
Byne  v.  Moore,  185 

2.  In  an  action  for  a  malicious  pro- 
secution, it  is  no  answer  that  the 
defendant  was  encouraged  in  what 
he  did  by  the  opinion  of  counsel^  if 
the  statement  of  facts  was  in- 
correct, or  the  opinion  ill-founded. 
Hewlett  V.  Cruchley.  977 

MANOR, 
See  Common,  3,  4,  5. 

MILL, 
See  Nuisance,  1. 

MONEY, 
See  Variance,  2. 


m 


irfditeV;  fee. 


*t6NEY  HAD'ANb  HfiCEIVED, 
And  $€€  Assumpsit. 

1.  If  a  person  with  knowledge  of  the 
facts^  but  under  a  mistake  as  to  the 
law^  pays  over  to  aaother,  claim- 
ing it  as  a  right,  money  which  he 
was  not  cdMpellable  to  'pay,  he 
cannot,  upon  discovering  what 
his  legal  right  was,  recover  it 
back,  there  being  nothing  against 
conscience  in  the  other  party's 
retaining  it.     Brisbane  v.  Dacres, 

Page  143 

2.  The  captain  of  a  king's-  ship 
brought  home  in  her  piiblic  trea- 
sure upon  the  public  service,  and 
treasure  of  individuals  for  his  dwn 
emolument:  he  received  freight 
f6r  both,  and  paid  over  bhe^tlurd 
of  it,  according  to  an* usage  here- 
tofore established  in  the  ^avy,  to 
the  adiniral  under  whbse  command 
he  sailed.  Discovering  that  the 
laW  does  hot  compel  captains  to 
pay  admirals  one-thurd  of  the 
^  freight^  the   captahi  brought  an 

aetion  for  money  had  and  received 
to  recover  it  back  from  the  ad- 
rokal's  executrix :  Held,  1.  that 
he  could  not  recover  back  the  pri- 
vate freight,  because  the  whole  of 
that  transaction  was  illegal ;  nor, 
•9,  [by  three  against  Chamhre  J.,] 
tlie  |»ublic  teigltt,  because  he  had 
paid  it  with  fdll  knowledge  of  the 
fkcts,  although  in  ignorance  of  the 
law;  and  because  it  was  not 
^  against  conscience  for  the  execu- 
trix to  retain  it.  ib, 

S.'The  assignees  of  an  insolvent 
^tetate  advanced  to  a  broker,  with 
whom  the  insolvent  had,  before 
the  assignment,  lodged  goods  for 
sale,  a  sum  for  payment  of  the 
duties  on  the  goods,  upon  'his  re- 
presentation that  he  could,  by  the 

.  sale  at  a  price  named,  discharge 
his  own  lien,  and  raise  a  surplus 
for  the  estate:  the  sale  at  that 
price  being  defeated,  held  that  the 
assignees  might  recover  back  the 
sum  they  had  advanced  to  pay  the 
duties.     Lhreseyy.  Willis.         446 

4.  A  banker  who  receives  b  sum,  the 

property 


MORAL  OBLIGATION. 

'i^rdperty  of  several  persoiifti  ^titbm 
their  agent  who  is  chiti^  to 
divide  it  athdng^  them  ih  ^Ifotifict 
proportions  known  to  the  binftterj, 
is  not,  after  part  of  the  money  has 
been  drawn  out  and  distributed  by 
the  agepty  liable  to  any  proprietor 
in  an  action  for  his  share.  Pinto 
Y.Santos.  Page  447 

6.  A  person  who  discootfls  a  fbrged 
navy-bill  for  another  who  passed 
it  to  him  without  knowle<^  of 
the  foi^ry,  may  recover  b»A  the 
money  as  had  and  received  to  his 
tise  upoii  future  of  the  considera- 
tion.    Jones  V.  Ryde.  488 

6.  So,  a  person  who  receives  forged 
bank  notes  in  pajrinent.  ib. 

S.  P.  Bruce  v.  J^ruce.  495 

7.  An  attorney,  who  was  also  an 
auctioneer^  received  a  deposit  on 
property  which  he  had  sold  by 
auction,  and  after  queries  raited  on 
the  title,  and  before  they  were 
cleared^  paid  over  the  deposit  to 
his  principal.  On  a  demand  of 
the  deposit  by  the  bnyer,  he  an- 
swered, that  his  principals  would 
not  consent  to  return  it,  and 
would  enforce  the  contract :  Held 
that  the  buyer  ilugbt  recover  the 
deposit  from  the  auctioneer  as 
money  had  und  receive  to  the 
plaintiff's  use  -,  1,  beoatase  the  de- 
fendant, as  attorney,  hod  notice 
that  the  title  had  not  been  completed 
before  he  had  paid  Over  the  money : 
8,  because  he  misled  the  plaindff 
to  sue  himself,  by.  not  saying  be 
had  paid  it  over.  Edwards  v. 
Hodding.  815 

MORAL  OBLIGATION, 

See  AssuupsiT,  1.   Money  had  and 

RFCEIVED. 

A  broker  effecting  an  insurance  omit- 
ted to  communicate  a  material 
letter,  by  reason  whereof  the  as- 
sured failed  in  actions  against 
some  underwriters,  and  offered  the 
broker  the  defence  of  others ;  and 
on  his  refusal,  without  further 
consulting  him^'inade  redCtttition 

to 


MORTGAGE. 


XUISANCE. 


889 


lo  others  who  had  paid  the  Ioiscb 
without  suit;  held  that  tiie  as- 
sured might  recover  against  the 
broker  as  well  the  aaiount  of  these 
losses  so  repaid,  as  of  the  "others. 
Maydew  y.  FurreUer,         PageSlS 

MORTGAGE, 

And  see  Presumption.    Ship's  Rb- 

GI0TBY,  S. 

MUTINY  ACT, 
SeeCoBrn,  II.  },  S. 

MUTUAL  CREDIT, 
See  BAifKBUFT,  III.  I,  S. 


^ 


N 

NAVIPAPLE  CAN^l^, 
See  Canal. 

NAVIGABLE  RIVER. 

1.  The  tux  and  reflux  of  the  tide  is 
primi  facie  evidence  of  a  navigable 
rlvex.    Miks  v.  Base.  705 

^.  Bu^  not  absolutely  inconsistent 
with  an  exclusive  right.  ih, 

NAVIGATION  ACT, 

See3fiQnM,l> 

NAvy. 

It  is  illegal  for  the  commander  of  one 
of  Jbi^  majesty's  ships  of  war  to 
carry  on  board  her,  on  freight,  the 
bullion  of  prhate  merchants,  with- 
out an  ordeiF#om  authority  com- 
petent to  comxtiand  him  to  perform 
that  service.    BrUhane  v.  Dacres, 

143 

NEUTRAL^ 

See  Alien.  Licence  to  trade.  In- 
si;rancb,  I.  8,  9^  14. 

NEW  TRIAL, 

No  motion  for  a  new  trial  lyill  be 
heard  unless  two  whole  days*  pre- 
vious notice  has  b^en  gimi  to  -the 


judge  who  tried  the  cause.    Rule 
of  Fraclice,  Page  86 

Same  point.  fill 

i 

NON-RESIDENCE, 
See  Clbboy.  *    '' 


NUISANCE, 

And  see  Party- wall,  6,  7,  8. 

,      1, . 

1.  Sembley  that  if  a  miU-hea^^  pens 
back  the  water  upon  the  adjoining 
lands  and  injures  them,  but  in 
consequence  of  defective  construc- 
tion and  want  of  repair  in  the 
wheels  and  waste  gates,  th^  mpLr 
pond  is,  by  the  working  6f  ^e 
mill  at  seasons  wholly  6electU  by 
the  miller  without  the  cohti^l  of 
the  land  owner,  so  soon  and  so 
frequently  exhausted  that  the  ad- 
joining lands  are  frequently  relieved 
from  the  stagnating  water,  and 
suffer  but  smau  damage,  the  miller 
is  justified  in  repairing  and  Im- 
proving the  construction  of  his 
mill,  and  thereby  penning  back  the 
water  upon  his  neighbours  knd,on 
the  same  level  for  longer  periods^ 
although  he  thereby  occasions  him 
a  greater  damage.  Alder  v.  ScanU» 

451 

2.  In  declaring  for  a  nuisance,  the 
immediate  cause  of  thjs  injury  must 
be  stated ;  and  under  ap  avieniijBiit 
of  the  remote  cause,  and4ui  allega- 
tion that  by  means  of  the  premises 
the  noxious  matter  annoyed  the 
plaintiflTs  house,  it  is  not  compe- 
tent to  give  evidence  of  the  inter- 
noediate  causes.  FUzsinMus  v.  fnglis. 

634 

3.  The  declaration  staged  that  the 
defendant  wrongfully  placed  and 
continued  a  heap  of  earth,  whereby 
the  refuse  water  was  prevented 
from  flowing  away  from  his  house 
down  a  ditch  at  the  back  thereof. 
The  evidence  was,  that  the  heap 
was  not  originally  placed  so  as  to 
obstruct  the  water,  but  that  in  pro- 
cess of  time  earth  from  the  heap 
was  trodden,    and  fell,  into  the 

3  L  2  ditch^ 


890 


OPERA-HOUSE. 


^'. 


'  ditdijoaiKl  obetracted  it:  Held  that 
vi.^tiiA' waft  a  fatal  variance.  Pagr&34 

• 

4/'lfi  ah  actToh  dp  the  case  fof  run- 
ning foul  of  posts  fixed  in  the  river 
supporting  the  plamtiflTs  v;harf,  it 
is  not  necessary  to  prove  the  posts 
or  wharf  to  be  at  the  place  at 
which  they  are  under  a  videlicet 
alleged  to  be  situate.  Hamer  v. 
Raymond,  Page  7S9 


o 


OPERA-HOUSE, 

See  Fraudulent  Convbyancbs,  1, 
«>  3,  4. 


PARTNER. 

An  agent  who  is  paid  by  a  proportion 
of  profits  of  the  adventure,  is  not 
therefore  a  partner  in  the  goods. 
Meyer  v.  Sharpe.  74 

PARTY-WALL. 

1.  If  two  persons  have  a  party- wall, 
one  half  of  the  thickness  of  which 
stands  on  the  land  of  each,  tbey 
are  not  therefore  tenants  in  coni- 
xnon  of  the  wall,  or  of  the  land  on 
which  it  stands.  Malts  v.  Hawkins, 
-'  20 

%  Although  the  wall  was  erected  at 
the  joint  expence  of  the  two  pro- 
prietors, ib, 

3.  The  statute  14  G.  3,  c.  78,  does 
not  make  party- walls  common  pro- 
perty ',  and  if  one  proprietor  adds 
to  the  height  of  such  a  party-wall, 
and  the  other  pulls  down  the  ad- 
dition, the  first  may  maintain 
trespass  for  pulling  down  so  much 
of  it  as  stood  on  the  half  of  the 
wall  which  was  erected  on  the 
plaintifi^s  soil.  ib, 

4.  the  property  in  a  wall  erected  at  a 
joint  expence  ensues  the  property 
of  the  land  whereon  it  stands,    tb. 


PAYMENT. 

5.  If  the  plaintiff  dedanes  on  a  ge- 
neral covenant  to  repair  a  mes- 
suage, and  assigns  a  breach  per 
quod  he  was  put  to  expence,  it  is 
sufiident  for  a  tenant  to  plead  per- 
formance as  to  all  esKO^pt  ras  to 
the  repair  of  a  party- wall^  and  that 
those  repairs  were  rendered  neces- 
sary, and  were  done  under  the 
statute  14  G,  S,  c.  78,  and  did  not 
become  necessary  by  the  defen- 
dant's defauh,  and  that  the  defen- 

:■<  dant  w^  ^not  the  owner  of  the 
improved  Nnt    Moore  ▼.   Clark. 

Page  90 

6.  And  if  the  plaintiff  is  possessed  of 
any  fiicts  to  charge  the  defendant 
with  a  proportion  of  the  repairs, 
he  ought  to  reply  them.  ib, 

7.  The  building  act,  14  0.  3,  c.  78, 
has  not  destroyed  the  right  io 
lateral  windows  which  existed  be- 
fore that  act.  Titterttm  ▼.  Conyers. 

465 

8.  The  owner  of  windows  in  an  edi- 
fice carried  up  above  a  party-wall, 
contrary  to  the  provisions  of  the 
building  act,  may  nevertheless  re- 
cover against  the  owner  of  the 
adjoining  land  who  contributed  to 
the  wall,  for  darkemng  the  lights. 

ib. 

9.  An  edifice  built  not  conlbnnably  to 
the  building  act,  in  respf^  whereof 
no  conviction  is  had  within  three 
months  under  s,  60,  is  nevertheless 
not  rendered  legal  by  the  lapse  of 
that  time,  but  may  be  afterwards 
proceeded  against  under  the  act. 
PerDaUasJ,  ib. 


PA 


1.  A  person  who  is  indebted  to 
another  on  two  several  accounts, 
may,  on.paying  him  money,  ascribe 
it  to  which  account  he   pleases. 

596 

2.  And  his  election  may  either  be 
expressed,  ib, 

3.  Or  may  be  inferred  from  the  cir- 
cumstances of  the  transaction,    ib, 

4.  But  if  the  payer  does   not  pay 

specifically 


PAYMENT  OVER. 


PENAL  STATUTE.      891 


specifically  on  one  account,  the 
receiver  may  afterwards  appro- 
priate the  payment  to  the  discharge 
of  either  of  the  accotyits  that  he 
pleases.  Page  596 

5.  And  if  he  sue  on  each  account, 
semble  that  he  thereby  declares  his 
election,  and  the  defendant  cannot 
by  a  subsequent  notice  of  set-off, 
elect  to  which  account  he  will 
ascribe  the  payment.  ik, 

6.  The  plaintiff  served  the  defendant 
three  years  under  a  covenant,  and 
three  and  a  quarter  years  more 
under  a  simple  contract  He  re- 
ceived goods  and  money  during 
the  first  period  in  part  payment ; 
he  also  received  goods  and  money 
during  the  second  period:  the 
whole  receipts  more  than  covered 
the  salary  due  under  the  covenant : 
the  parties  kept  a  blended  account, 
and  made  no  rest  in  it  at  the  end 
of  the  first  period.  The  plaintiff 
brought  covenant  for  the  balance 
of  wages  for  the  first  period,  and 
assumpui  for  the  balance  of  wages 
for  the  last.  The  defendant  at- 
teippted  to  appropriate  by  set-off 
to  the  discharge  of  the  covenant- 
debt  as  much  of  the  goods  and 
money  as  would  cover  it :  but 
held,  1st,  that  these  were  two 
separate  debts,  and  not  one  ac- 
count •  Sdly,  that  the  plaintiff  had 
the  election  to  ascribe  to  the  se- 
cond debt,  for  which  he  had  the 
worse  security,  the  value  received 
in  the  second  period,  and  might 
therefore  recover  in  both  actions. 
Peters  v.  Anderson.  ib, 

PAYIjp^T  OVER. 

1.  To  an  action  founded  on  the  im- 
plied promise  that  the  vendor  of 
goods  did  not  know  his  title  to 
them  was  bad.  It  is  no  defence 
that  the  vendor  was  a  sheriff's 
auctioneer,  and  desired  the  plain- 
tiff to  give  him  a  written  notice 
not  to  pay  over  the  proceeds,  and 
that  the  plaintiff  having  omitted 
to  give  such  notice,  the  defendant 
paid  over.    Peto  v.  Blades.       657 


2.  An  attorney,  who  was  also  an 
auctioneer,  received  a  deposit  on 
property  which  he  had  sold  by 
auction,  and  after  queries  raised 
on  the  titl^,  and  before  they  were 
cleared,  paid  over  the  deposit  to 
his  principal :  on  a  demand  of  the 
deposit  by  the  buyer,  he  answered 
that  his  principal  woidd  not  con- 
sent to  return  it,  and  would  en- 
force the  contract :  Held  that  the 
buyer  might  recover  the  deposit 
from  the  auctioneer  as  money  had 
and  received  to  the  plaintiff's  use ; 

1,  because  the  defendant,  as  the 
vendor's  attorney,  had  notice,  be- 
fore he  paid  over  the  money,  that 
the  title  had  not  been  completed ; 

2,  because  he  misled  the  plaintiff 
to  sue  himself  by  not  saying  he 
had  paid  it  over.  Edwards  t. 
Hoddhig.  Page  815 

PENAL  ACTION. 

1.  The  Court  will  not  permit  the 
defendant  in  a  qui  tarn  action  to 
compound,  unless  the  counsel  for 
the  crown  are  instructed  to  con- 
sent on  behalf  of  the  treasury. 
Sheldon  q.  t.  v.  Mumford,  268 

2.  The  defendant  in  a  penal  action  on  a 
statute  passed  since  21  Jac.  1,  c.  4, 
may  change  the  venue  to  the  coun- 
ty where  the  offence  is  committed 

754 

3.  Whether  penal  actions  on  statutes 
passed  since  the  2 1  Jac,  1#  e.4,  must 
lay  the  venue  in  the  county  where 
the  offence  is  committed,  qiiasre.  i&. 

4.  Admitted  arguendo  that  it  is  not 
necessary.  Wynne  v.  Belman,    754 

5.  The  plaintiff  in  compromising  a 
penal  action  by  consent,  having  by 
mistake  abandoned  a  good  cause  of 
action,  the  Court  refiised  to  inter- 
fere to  rescind  the  order  made 
thereon.  Wright  v.  Sleventon, 
Clerk.  860 

PENAL  STATUTE, 
See  Pbnal  Action.    Clergy,  4. 
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Si  ,J[v  Of  the/irm  of  HcHon  and  Join^ 
dter  of  Actibiis, 

II.  Ofthe£firHestli9relo. 

III.  PHhen  ^particular  Matters  may 

be  pleaded. 

IV.  Of  Certainty  in  Pleading, 

V.'^«f  the  Manner  of  Pleading  in 
general, 

Vl.  Of  Title, 

VII.  Of  Surplusage, 

Vlll.  What  cured  by  Verdict. 

I. 

And  see  Assumpsit. 

1.  Debt  for  use  and  occupation  is  not 
a  local  action.  ^ 

2*  Debt  lies  for  use  and  occupation, 
not  dependingon  the  stattitc  1 1 G.  2. 
c.  19.  Egler  v.  Marsden,    Page  25 

V. 

jthd  see  Party- Wall,  4,  5.  Bills 
OP  ExcaAKOE,  1,  2,  S>  4. 

1.  An  inferior  officer  in  justifjring  un- 
der a  warrant  of  attachment  issued 
by  a  sheriff  under  a  jtuHcies  needs 
not  shew  any  return  of  the  writ  or 
warrant.  69 

S.  Neither  need  he  shew  that  a  sum- 
mons issued  before  the  distringas, 
Moore  v.  Taylor.  ib. 

3.  If  an  officer  under  process  Justify 
taking  away  goods  and  converting 
them  to  his  own  use,  which  is  un- 
warrantable, but  qualifies  it  after, 
by  saying  he  took  them  for  ^e 
purpose  of  attaching  the  plaintiff 
according  to  the  exigency  of  the 
writ,  he  throws  it  on  the  plaintiff 
to  shew  the  excess  in  his  replica- 
tion, ib. 

4,  In  covenant  for  seven  years*  rent, 
a  plea  shewing  a  surrender  before 
the  Uat  four  of  the  seven  quarters' 
rent  accrued^  is  Wl  on  demurrer, 
because  it  docs  not  go  to  the  whole 
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breach,  alid  tlie  bneoich  is  noi  te- 
tir^,  but  p^M  of  it  may  be  ph>ted. 
Barnatfiy.  Duthy.  FttgetJ 

5.  It  is  necessary  in  a  deiclaratSoa  on  a 
'    policy,  truly  to  describe  the  Interest 

en  which  the  policy  is  fcflbcllML  lOl 

6.  Ttifek^or6  if  A,  Mfd  B;  jbitody  in- 
tifii^ested,  dfect  ah  UMMtiee,  tod 
th^te  be  two  ^^oants^'Uie  xme  aver- 
ting interest  in  A.,  and  tte  other 
averring  interest  in  B,y  the  ptefetiff 
can  recoveron  neither  ooant.  Cohen 
V.  Hannam.  ib. 

7.  If  a  person  to  whom  «  biH  b  di- 
rected genoraUy^  ttcec^ts  it  payable 
at  a  particular  place,  aucb  an  ac- 
ceptance is  eCpnvrient  to  an  ac- 
ceptance payable  at  the  particular 
place  and  no  wbere  else,  and  in- 
terposes in  tbe  eootract  a  cundition 
precedeat  that  Uk  kbldar  shall  pre- 
sent iSie  bill  to  the  aoceplor  for 
payment  at  the  f^aoe  spee&d. 

344 

8.  And  thertfore  in  declaring  on  the 
bill,  thie  plaintiff  m'usit  av«r  per- 
formance of  this,  likte  other  condi- 
tions precedent,  by  shewing  a  pre* 
seatment  to  the  acceptor  at  the 
pla6e  specified.  ib, 

9.  And  that  whether  l!he  action  be 
against  the  drawer  or  agamst  the 
acceptor.     Gammon  ▼.  SckmoU.  ib. 

10.  In  debt  on  bond,  conflitkmed  for 
the  performance  of  eoTenants,  if 
the  defendant  craves  oyer,  jand 
pleads  performance  of  each  cove- 
nant specially,  and  also  general 
performance,  Uie  pliuntiff  must  as- 
sign specific  breaches  in  bis  lepli- 
cation,  if  he  has  not  done  it  in  his 
declaration ;  aad  ifite  merely  takes 
issue  on  the  gen4iA  peifermaDce, 
and  enters  a  separate  ssngmneni 
of  breaches  on  the  record,  no  da* 
inages  can  be  assessed  on  them, 
and  the  Coart  will  award  a  re- 
pleiid^.    Flomer  ▼.  ^Uss,         386 

11.  In  di!€laHiig  ^for  a  MfiSMreethe 
imm^iate  eadse'^f  the^njbiyltinst 
be  started ;  and  ander  an  avvranent 
of  the  Ttthbte  caase,  aad  anaHega- 
tion  that  by  tteans  tf£  the  premises 
the  noxi^s  matter  aaitdyed  the 

plamtifS 
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pla^ftiir^  V9U^c,  it  is  not  cpoipc- 
,tent.  t9^ye  evidence  of  the  inter- 
mediate ctiuses.  534 

ISi'  Th6>4eolaraiion  stated  that  the 
defekMlant  wiongfuUy  placed  and 
co&lmued  a  haap  gf  earth,  whereby 
the  wdaufi  watw  wa^  pi^Tented 
from  flowing  away  from  his  house 
4lown  a  ditch  at  the  back  thereof. 
The  evidence  was,  that  the  heap 
was  not  originally  placed  so  as  to 
obstruct  the  water,  but  that  in  pro- 
cess of  time  earth  from  the  heap 
was  trodden  and  fell  into  the  ditch 
and  obstructed  it.  Held  that  this 
was  a  fatal  variance.  Fitzsimons  v. 
Inglis.  534 

13.  A  plea  in  abatement  must  begin 
by  alleging  that  the  defendant, 
styling  him  by  his  real  Christian 
name^  cornea^  &c.  Docker  v.  King. 

14.  And  it  must  also  give  his  real 
surname.  ibid. 

S.  P.    Peake  v.  Davis.      653.  n. 

15.  It  is  not  a  conclusive  objection 
to  the  validity  of  a  plea,  that  it 
has  never  before  been  pleaded. 
Prince  v.  Nicholson,  665 

16.  In  trespass  for  entering  plaintiff*! 
house  and  continuing  there  a  lon^ 
time,  the  defendant,  as  to  part  of 
the  time,  justified  entering  under  a 

Jieri  facias,  and  staying  a  reason- 
^le  time,  to  vnt,  two  days,  to 
search  for  goods.  The  plaintiff  re- 
pliied,  that  two  days  was  a  too 
great  and  imreasonable  time,  and 
newly  assigned  that  the  defendant 
stayed  much  longer  than  two  days : 
Hcdd,  1,  lluit  the  replication  was 
bod  for  duplicity :  2,  That  the  tra- 
verse of  the  reasonableness  of  two 
days  was  immaterial,  and  that  it 
ought  to  have  been  a  traverse  of 
the  reasonableness  of  the  time 
the  sheriff  stayed  there.  Cooke  v. 
Birt.  166 

VI. 

A  copyholder  who  has  common  in  a 
waste  without  the  manor  of  ^ivhich 
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his  90pyholdis  p9rccl^  has  iifla  an- 
nexed to  th^  lonq,  i^jid  notlo  his 
cu^tonary  estate^  and  must  pre- 
scjubi  ia  a  que  Mkte  thruugk  kw 
lord,  for  him  ^d  all  customary 
tenants.  Aad  soch  common  with* 
OHt  the  rofUKur  is  not  extinct  by 
enfranchiseineiit  of  the  copyhold, 
though  there  be  no  word^  of  re- 
grant.  And  after  enfranchisement, 
the  feoffee  must  prescribe  in  a*ftte 
estate  of  his  ford  for  himself  and 
his  customary  tenants  till  the  Ctme 
of  the  enfranchisement^  mid  since 
that  time  for  the  fooffec  and  his 
heirs,  as  appurtenant  to  the  en- 
franchised tenement.  Barwick  v. 
Matthews.  Page  365 

VII. 

Error  assigned  in  outlawry  that  the 
outlaw  was  beyond  the  seas  wlien 
the  writ  of  exigent  issued,  and 
thence^  continually  until  the  out- 
lawry pronounced.  Upon  traverse 
of  the  whole  allegation,  and  issue 
joined  thereon,  held  that  it  was 
sufficient  to  prove  that  the  outlaw 
was  in  parts  beyond  the  seas  ft  the 
time  of  the  writ  of  exigent  issued. 
Richardson  v.  Robinson.  309 

PORTUGAL, 
See  Suip*8  Reoistbt. 

PRACTICE. 

I.  Relative  to  Process, 

II.  Arrest,  Detainer,  Bail,  and  Ap^ 
pearance, 

III.  Pleadings,  and  BUI  of  Particu- 

lars. 

IV.  Trial,  Inquiry,  and  Evidence. 

V.  Judgment,  and  Reference  to  the 
Prothonotary. 

VI.  Execution. 

VII.  Staying  and  seliing  aside  Pro* 
ceedings. 

VIII.  Costs. 

IX.  Waver  of  Irregularity. 

X.  fVrit  of  Error. 

XI.  Of  Motions. 
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I. 

1.  If  a  person  who  has  corresponded 
on  the  subject  of  the  action^  to 
whom  process  is  sent  inclosed  in  a 
letter  by  the  post,  wilfully  refuse 
to  receive  the  letter,  it  shall  be 
deemed  good  senrice  on  him  tliough 
he  never  reati  it.    jfldred  v.  Hicks. 

Page  186 

2.  If  a' defendant,  being  arrested  by 
a  wrong  name,  pays  the  amount 
of  the  sum  sworn  to  and  10/.  for 
the  costs  to  the  sheriff  without 
prejudice,  the  Court  will  not  per- 
mit the  plaintiff  to  take  it  out  of 
Court  on  the  defendant's  omitting 
to  perfect  bail.  62:J 

8.  Neither  would  they  permit  the 
defendant  to  take  it  out  except  on 
terms.     Cadby  v.  Parsons,  il, 

4.  If  the  year  of  our  Lord  is  stated 
in  the  English  notice  at  the  foot  of 
common  process,  it  must  be  ex- 
pressed in  words  at  length,  as  well 
as  the  month  and  day.  Grojan  v. 
Lee,  651 

S.  P.  in  B.  R,  Williams  v.  Jay, 

652.  n, 

5.  But  this  decision'  has  'since  been 
expressly  overruled  in  both  courts. 
Eyre  v.  Walsh,  Mich.  T.  1815,  posi, 
voL  6, 

6.  Semble  that  it  is  necessary  to  state 
the  year.     Crojan  v.  Lee,  651 

7*  A  writ  sued  out  in  ode  term  may 
be  teste*d  of  the  preceding  term. 
Ypung  V.  Wilson,  664 

8.  A  writ  of  capias  ad  respondendum 
ought  to  be  made  returnable  on  a 
general  return  day.  853 

9.  But  if  made  returnable  on  a  day 
certain,  the  Court  will  permit  it  to 
be  amended.  853 

10.  Even  after  a  rule  nisi  obtained 
to  quash  the  writ  for  irregularity. 
Walker  v.  Hawkey,  ,  ib. 

1 1.  The  Court  will  not  infer  personal 
•ervice  of  an  award  to  bring  a 
party  into  contempt.  Brander  v. 
Penltaze.  813 


III.  And  see  Replevin,  %  S. 

1.  After  a  rule  for  time  to  declare  in 
replevin,  the  Court  will  not  set 
that  rule  aside,  and  compel  the 
plaintiff  to  declare  sooner  in  that 
form  of  action,  any  more  thaa  in 
any  other  Craven  v.  Lady  Fom- 
sour.  Page  35 

2.  A  plea  puis  darrein  continuance  may 
be  pleaded  at  nisi  prius^  although 
there  has  been  time  to  plead  it  in 
bank  since  the  last  continuance.  335 

3.  If  it  be  verified  by  an  affidavit 
which  refers  to  the  plea,  and  the 
plea  is  in  the  cause,  the  affidavit 

.  is  sufficient,  though  not  specially 

:  entitled  in  the  cause.    Prince  v. 

I>iicholson.  ife-. 

4.  It  *is  not  discretionary  witb  a  jodge 
at  nisi  prius  to  reject  a  plea  pleaded 
puis  darrein  continuance,  ib, 

5.  Non-tenure,  nothing  in  arrear,  and 
infancy,  may  be  pleaded  together. 
M^lson  v.  Ames,  340 

6.  The  affixing  notice  of  declaration 
m  the  prothom)tary*9  office  is  not 
good  service,  unless  by  express 
permission  of  the  Court,  though 
the  defendant's  place  of  abode  be 
unknown  to  the  plaintiff.  Dirris  r.  ']| 
Mackenzie.  777 


!■■ 
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IV.   And  see  Peactick  XL  1. 
Clebgy>  4. 

1.  A  Plaintiff  in  several  causes,  who 
by  the  event  of  one  verdict  per- 
ceives that  he  cannot  have  a  fiur 
trial  in  the  others,  may  reasonably 
withdraw  his  records,  without  sub- 
jecting himself  either  to  judgment 
as  in  cose  of  a  nonsuit,  or  to  the 
defendant's  costs  of  the  day  of 
trial  npoo  ,the  rule  for  such  judg- 
ment being  discharged.  MulUngt 
V. .  88 

^.  Assignments  in  bankruptcy  ought 
to  be  admitted.  Read  v.  Co'jper.  89 

3.  If  the  Coart  thinks  it /eiUonable 
to  open  a  oonsolidation  rule,  and 
try  a  second  cause,  they  wiU  ex- 
tend to  the  second  trial  all  such 
terms^  made  compulsory  on  liie 

l>arty 
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party  successful  in  the  first  cause, 
OA  are  requisite  for  attaining  the 
merits.  Cohen  v.Bulkeley,  Page  165 

4.  ^^^lether  the  Court  will  grant  a 
new  trial  en  the  ground  of  sur- 
prize, occasioned  by  a  witness  giv- 
ing different  evidence  from  what 
was  expected  by  the  party  calling 
him.    Hewlett  v.  Cruchky.        277 

5.  A  plea  pleaded  puis  darrein  conti" 
niiance  is  no  ground  for  setting 
aside  a  verdict  for  the  plainti^ 
but  the  plaintiff  must  reply  or  de- 

•  mur  to  that  plea.  Prince  v.  Nichols 
son.  333 

6.  The  Court  will  not  hear  a  rule  for 
a  new  trial  discussed,  without  hav- 
ing the  report  of  the  judge  who 
tried  the  cause,  though  there  be  no 
dispute  about  the  facts.  Major  v. 
Oxenham.  340 

7.  After  a  new  trial  granted,  the 
defendant  cannot  carry  down  the 
cause  to  trial  by  proviso  until  after 
the  plaintiff  has  made  default  at 
an  assizes  subsequent  to  the  mo- 
tion. Staffordshire  and  Worcester* 
shire  Canal  Company  v.  The  Trent 
and  Mersey  Canal  Company. 

577 

8.  No  motion  for  a  new  trial  will  be 
heard,  unless  two  whole  days  pre- 
vious notice  has  been  given  to  the 
judge  who  tried  the  cause.  Rule  of 
Practice.  86. 611 


V.  And  see  Clebot,  4. 

If  money  be  paid  to  a  stakeholder, 
under  a  rule  of  Court,  to  abide  the 
event  of  a  trial  in  an  action  of  tort, 
and  before  the  trial  the  suit  abates 
by  the  defendant's  death,  the 
plaintiff,  not  having  obtained  any 
previous  verdict,  is  iiot  entitled 
to  receive  the  money.  'Dewell  v. 
Moxon.  603 


.J 


VIL  And  see  BAVKauPT,  III.  5. 

1.  If  the  Court  directs  aay  proceed- 
ing^ to  be  set  aside  on  terms,  the 
terms  are  a  condition  precedent, 
and  till  performance  of  the  terms 
the  proceedings   stand,    and  the 


plaintiff  may  pursue  them  without 
application  to  the  Court  Dods- 
ley  V.  Lady  HamiUpnfi         Page  I 

2*  The  Court,  in  theirdiscretion,  will 
set  aside  a  writ  of  habere  facias  pos^ 
sessumem  cxeciited,  and  let  in  a 
landlord  to  try  an  ejectment,  on 
suggestion c€  collusion.  Doeon^de^ 
mise  of  Groceri  Compay  v.  Roe.  205 

3.  The  Court  wiQ  not  stay  proceed- 
ings on  a  writ  suggested  to  be  tke 
commencement  of  an  llction  for 
non  residence,  unless  tM^decltoi- 
iion  be  delivered,  or  there  be  other 
evidence  that  such  is  the  scope  of 
the  action.  Wright  v.  Lloyd,  Clerk. 
304.  Same\.  Whalley.  305 

4.  The  Court  refused  to  extend  the 
relief  of  the  statute  54  G.  3,  c  6, 
to  a  case  where  the  defendant  had 
obtained  a  rule  to  compound  be- 
fore the  statute  had  passed.  Wright 
q,  t,  V. ,  Clerk.  306 

5.  If  a  plaintiff  having  served .  an 
irregular  process,  the  defendant 
gives  him  notice  of  the  irregularity, 
and  that  if  he  proceeds  thereon  the 
defendant  will  move  to  set  aside 
the  proceedings,  this  is  an  excep- 
tion to  the  ordinary  rule,  that  the 
party  applying  to  set  aside  irregu- 
lar proceedings  must  come  before 
the  other  party  has  taken  any  fur- 
ther steps  in  the  cause.  Topping  y\ 
Fuge  and  Ingram.  330 

6.  Upon  setting  aside  p  regular  at- 
tachment on  payment  of  costs,  the 
question  whether  or  not  the  at- 
tachment shall  stand  as  a  security 
depending  upon  the  fact  whether 
a  trial  has  been  lost,  it  is  for  the 
plaintiff,  who  seeks  to  qualify  the 
rule,  to  shew  by  his  affidavit  the 
necessary  facts,  such  as  the  date 
of  the  delivery  of  declaration,  which 
may  entitle  him  so  to  do.  The 
King  V.  The  Sheriff  of  Surry  in 
Stone  V.  Wettenhall.  60S 

7.  After  parties  at  nisi  prius  had  en- 
tered into  a  rule  of  court,  arrange 
ing  the  terms  of  alternate  enjoy- 
ment of  a  watercourse,  in  which 
terms  the  defendant  was  disap- 
pointed 
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.  pointed  of  the  expected  benefit,  general  ooBti  of  tba  cause.  IMhberi 

the  Court  reined  to  open  the  rule  v.  Fw.                            ISfi^e  660 
and  let  the  defendant  proceed  to 

trial  upon   putting    the   plaintiff  X. 

wholly  in  statu  quo  in  reapect  of  x.  If  &  defendant  in  an  actica  of 

costs,  or  on  any  terms  whatever.  corenant  sue  out  fi  writ  of  enor  in 

FUssel  V.  SUcox.               PageG2S  »  pica  of  trespass  pn  the  case,  and 

8.  If  a  plaintiff  decUres  after  two  obtain  an  i\Ibwance  of  enor ^fl^wifc- 
terws  fiotti  the  term  in  which  the  «P<>n  the  record  of  the  plea  in 
writ  is  returnable,  the  Court  will  covenant  is  transcribed,  5«ii6^  that 
aet  aside  the  declaration.  But  not  ^^  '^  »<>  supersedeas.  82 
the  process,  for  the  cause  is  abrcady  ^  Although  the  pUintii;  affccr  re- 
out  of  Court,     mjnne  v.  Clark  ceiving  notice  of  the  allowuce  of 

^^^  error,  gave  a  rule  to  tranacribcw  end 

9.  A*  defendant  who  offers  payment  sued  out  two  writs  of  scire  fmas 
after  action  commenced  and  before  guare  executiaaem  nos.  Sampaifo  v. 
declaration,  is  not  to  be  indulged  Depayha.  ih. 
by  a  stay  of  oroceedin^  on  pay-  $,  a  writ  of  cnor  opei^tcs  as  a  la- 
ment of  the  demand  and  costs  of  persedeas  from  the  moment  of 
the  writ,  unless  he  can  shew  an  allowance,  though  the  pkiniiff  be 
actual  tender,  and  unless  the  deda-  proceeding  at  a  distant  pkce  in 
ration  was  delivered  for  the  sake  ignorance  of  the  allowance,  fliiw- 
of  enhancing  the  costs.  Gibbon  v.  ]^  ^^  Joaet.  5K)4 
Copeman.                                 840 

10.  Where  a  judge  has  upon  hearing  ^« 

the  parties  on  a  stunmons  reftued  l.  Notice  must  be  given  to  the  judge 

an  order,  it ;  is  highly  improper  to  who  tried  the  cause  tw0.days  before 

proceed  by  summons  before  an-  '  moving  for  a  new  triaL    Afsno- 

other  judge :  the  party  dissatisfied  randum,                              86,  611 

may  apply  to^e  Court,    ffrighi  ^   ^^^  ^  ^^^  ^  ^„^^  ^^^^^ 

V.  Stevenson^  i.lerk.                  ^O  ^j^^^jy  ^^^^  ^jj^  ^  ^^^  defeod- 


_..  ant,  tibe  Court  will  relieve  him  on 

^^'  motion,  wilfaeui  putting  Um  to 

1.  A  defendant  against  wheip  joflg-  the  audM  guereli.                    658 

menthad  been  obtained^  sued<nit  ^        ^         .^       ,.  ^  . 

a  writ  of  error,  and  to  an  action  on  3.  But  where  the  relief  la  question- 

the  judgment  pleaded  nul  tvdre-^  ^^»  "*«  Court  wiU  not  diaposeof 

cord.     The    Court    allowed    the  the  case  on  motion,  but  leave  the 

plaintiff  his  coste  of  the  action  defendant  so  to  proceed,  that  the 

rn  the  judgment.     GarnweU  v.  plaintiff  may  demur  or  bni^  error. 

ker.                                     264  *• 

%  The  amount  of  the  foe  which  an  4-  And  therefwc  the  Court  rrfusc^ 

arbitrator,in  a  cause  referred  in  this  to  dispose  of  a  wnt  of  au^  que- 

Couii,  awards  to  be  paid  to  him-  ^^  ^V  *  ?Mot»on  m  arrest  of  judg- 

self  for  his  award,  is  exauunable  ment,  where  the  parties  seriously 

bytheprothonotary.    FiUgeraldv.  argued  the  question.    NoihaniY 

Graves.                                     342  ^**^-                                         ^^ 

3.  The  Court  will  not^Send  a  taxar  PREBEND 
tion  back  to  the  prothoaoiary  to 

tax  for  ihe  defendant  the  costs  of  ^^  C|.Ba<nr,  5. 

pleadii^^OB  assuw^ii,  where  the  -nnvGnniTyrtiWKr 

plaintiff  hy  succeeding  on  another  rUESCJUITlON, 

i»ue,  has  epiMi&d  hiw^  «to  |he  (See  Cqhhw,  ^. 

PRE- 


PRESUMPTION. 


REFERENCE. 
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PRESUMPTION. 

1.  No  less  time  than  20  years  \^11 
raise  a  presumption  that  a  mort- 
gaged term  has  been  assigned  or 
surrendered.  Page  170 

2.  Although  the  defendant  in  eject- 
ment setting  up  the  mortg^i^ed 
term  as  a  bar,  neither  proves  mat 
interest  continues  to  be  paid^  nor 
accounts  for  his  possession  of  the 
mortgage  deed.  Doc  v.  Caloeri.  ib, 

PROCEEDINGS,  OF  STAYING 
AND  SETTING  ASIDE, 

See  Pbacticb,  VII. 

PROCESS, 
See  Pbactice,  1.    Distrimgas. 

PROMISSORY  NOTES, 
See  Bills  or  Ezchanob. 

PROMOTIONS. 

Best,  WUUam  Draper,  Esq.  Seijeant 
at  Law,  appointed  Attomcgr-Gene- 
ral  to  the  Prince  of  Wales.        801 

Bosanquet,  John  Bernard,  Esq.  made 
a  Serjeant  at  Law.  856 

Copley,  John,  Esq.  made  a  Serjeant  at 
Law.  T2 

Dallas,  Sir  Robert,  Knight,  made  a 
Serjeant  at  Law,  and  appointed  a 
Ju^ge  of  the  Common  Pleas.    300 

Dampier,  Henry,  E^q.  made  a  Serjeant 
at  Law,  and  a  Judge  of  the  King*5 
Bench,  and  knighted.  72 

Garrow,  SitWilMam,  Knight,  appoint- 
ed Chief  Justice  of  Chester.      416 

GUfbs,  Shr  Vkar^,  Knight,  appoiBted 
Lord  Chief  Baron  of  the  Eiche- 
quer,  800 

Appointed  Lord  Chief  Justice  of  the 
Common  Reas.  415 

Macdonald,  Sir  Archibald,  Knight, 
created  a  Baronet  upon  his  resig- 
nation. 300 

Richards,  Richard,Esq.  Chief  Justice 
of  Chester,  apfXHUied  one  of  the 
Barons  of  the  Exchequer,  and 
knighted.  315 


Shepherd,  Samuel,  Esq.  the  King's 
most  ancient  Serjeant  at  Law, 
appointed  Solicitor-General,  and 
knighted.  Page  301 

Thowison,  Sir  Alexander,  Knight>  one 
of  the  Barons  of  the  Exchequer, 
appointed  Lord  Chief  Baron  of 

.  that  Court,  and  one  of  his  maje^'s 
privy  council.  415 

Vaughan,  John^  Esq.  Seijeant  at  Law, 
appointed  Solicitor-General  to  her 
mi^estjr.  G08 

PROPERTY-TAX, 

1 .  A  tenant  la  not  entitled  to  deduct 
from  the  rent  to  be  paid  to  his  land- 
lord, more  property-tax  than  fe  as- 
sessed on  the  premises  under  Sche-* 
dule  A.  81 

2.  Although  the  property-tax  assefsed 
under  both  Sdiedules  A.  aad  B. 
does  not  amount  to  2«.  in  the 
pound  on  the  rent.  ib. 

3.  And  the  assessment,  not  the  col- 
lector's receipt  is  the  criterion  how 
much  the  tenant  may  deduct. 
GabeU  v.  ShetseU.  81 

PROVISO, 'TRUL  BY, 
SeePaAcncst  IV.  7* 

PURCHASER, 
uSee  VmrDoa  and  PuacBA«Ba. 


R 

RECOGNIZANCE, 
•See  Bail. 

[RECOVERY, 
See  Ftivas  and  REco¥Baiaf. 

RECTORY, 
See  D^BD,  4.    Cle«ot 

RE-ENTRY, 
See  Bankbttpt,  II.  4. 


REFERENCE, 

Set  Abbitaation. 


REOULA 


REGULA  GBNERALIS. 


SETOFF. 


REGULA  GENERALIS, 
See  Seal  Oppice. 

RELEASE. 

1.  If  A.  gives  B.,  without  eonsldera- 
tion>  a  promissory  note,  to  be  ne- 
gotiated by  B.  as  a  security  for 
money,  and  the  indorsee  for  a  valu- 
able consideration,  without  notice, 
releases  B.  from' the  note  and  all 
claim  and  demand  touching  the 
matters  in  respect  of  which  the 
maker's  promises  were  made,  this 
does  not  so  extinguish  the  consi- 
deration of  the  note,  but  that  the 
indorsee  may  still  recover  against 
the  maker.  Page  551 

2.  Whether  notice  that  the  maker 
made  it  as  surety  only,  would  have 
varied  the  case,  qtuere.  Carstairs 
Amgnees  of  Kensington  v.  RoUetton 

ib. 

REPAIRS, 
See  BAih,  I.  4. 

REPLEVIN, 
And  see  Practice,  III.  1.  Replevin 

Jk>ND. 

1.. Neither  the  removal  of  a  distress 
for  rent  from  the  demised  premises 
after  five  days,  nor  an  appraisement 
of  the  distress,  takes  away  the 
tenant's  right  to  replevy.  Jacob  v. 
King.  451 

2.  Whether  the  statute  51  G.  3, 
c.  124,  s,  2,  authorizes  the  plaintiff 
in  replevin  to  enter  a  common 
appearance  for  the  defendant, 
^iwere.  771 

3.  After  a  writ  of  recordari  facias 
loquelam,  and  many  writs  of  pone 
issued  thereon  to  compel  the  defen- 
dant's appearance,  if  the  plaintiff 
file,  in  a  subsequent  term,  a  decla- 
ration entitled  as  of  an  interme- 
diate term  between,  the  term  ii^ 
which  the  recordari  facuu  loquelam 
IS  returnable,  and  the  term  in  which 
the  declaration  is  filed,  with  notice 
to  plead  in  the  following  term, 
both    declaration    and    notice  to 


plead   are  irregular.     Topping  v. 
Fuge,  Page  Til 

REPLEVIN  BOND. 

1.  The  sheriff  is  not  bound  to  war- 
rant the  suflBciency  of  the  pledges 
in  a  replevin  bond :  if  they  are 
apparantly  responsible  it  is  suffi- 
cient.    Hindle  v.  Blades.  225 

2.  The  Court  will  not  set  aside  pro- 
ceedings on  a  replevin  bond  because 
the  action  is  commenced  before 
breach,  for  it  may  be  pleaded. 
Anonymous,  776 

RESIGNATIONS. 

Grose,  Sir  Nash,  Knight,  resigns  the 
office  of  Judge  of  the  King's 
Bench.  172 

Mhcdqnald,  SirArchibald,  Knight,  re- 
signs the  office  of  Lord  ChidT  Baron 
of  the  Exchequer,  and  is  created  a 
Baronet-  300 

Mansfield^  Sir  James,  Knight,  resigns 
the  office  of  Lord  Chief  Justice  of 
the  Common  Pleas.  392 

REVOCATION, 
Set  Abbitbation,  2, 3, 4. 


SCOTLAND, 
See  Bill  ov  Lading,  2. 

SEAL-OFFICE. 

The  seal-office  is  to  be  open  from 
eleven  to  two  -  and  five  till  seven 
during  term  and  for  ten  days  after 
issuable  terms  and  one  week  after 
other  terms,  and  from  eleven  to 
three  at  other  times.  Reg n la  Ge^ 
neralis.     Trinity  term  1814.      702 

SEALER  OF  WRITS, 
See  Holiday,  1. 


SET-OFF, 
See  SviDENCB^  II.  4,  5* 


SHE- 


SHERIFF. 


STATUTES. 
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SHERIFF, 

And  see  Evidence,  II.  2.  Trbs8pas« 
AB  INITIO,  SS.  Bail,  III.  1,2,3. 
Vendor  and  PuRCHAsm,  7>  S. 
Executor,  8.    Amendment,  7- 

1 .  The  sheriff  is  not  bound  to  war- 
rant the  sufficiency  (if  the  pledges 
in  a  replevin  bond  :  if  they  ore  ap- 
parently responsible  it  is  sufficient* 
Hindle  v.  Blades,  Page  525 

2.  A  sheriff  who  takes  a  bail-bond, 
and  on  enquiry  denies  that  he  has 
taken  one,  cannot  be  therefore  sued 
for  an  escape.  3  35 

S.  But  he  would  be  liable  in  an  action 
for  not  assigning  on  request.  Men- 
des  V.  Bridges.  ib, 

SHIPS  REGISTRY. 

1 .  A  Danish  vessel  prize  to  English 
captors,  purchased  by  an  English- 
man  having  no  certificate  of  Bri/uA 
registry,  trading  to  St.  Michaels,is 
not  the  subject  of  Portuguese  cap- 
ture by  reason  of  the  fifth  article  of 
the  treaty  between  England  and 
Portugal,     Cohen  v.  Hannam.   101 

^.  The  ship-register  acts  do  not  pre- 
vent a  person  having  a  lien  on  the 
papers  dep.isited  with  him,  of  a 
ship  which  he  is  commissioned  to 
sell.     Mestaer  v.  Atkins,  381 

3.  The  owner  of  a  vessel,  upon  re- 
ceiving a  loan  of  200/.  deposited 
her  in  the  hands  of  a  broker,  and 
executed  a  bill  of  sale  to  him, 
whereon  was  an  indorsement,  that 
that  assignment  was  made  as  a  lien 
or  security  for  the  loan  on  the  ves- 
sel, and  that  the  broker  should 
immediately  sell,  and  execute  a 
lawful  bill  of  sale  of  her  to  the 
purchaser,  and  after  retaining  the 
loan,  commission,  and  charges,  pay 
the  surplus  to  the  owner :  the  re- 
quisites of  the  ship-register  acts 
were  not  pursued :  Held  that  this 
was  no  lien,  but  a  mortgage;  but 
void  under  those  acts;  that  the 
broker,  therefore,  could  not  retain 
the  vessel  until  payment  of  tlie 
loan.     fViUon  v.  Heather.         642 


SIMONY. 

1.  The  patron,  being  also  rector  of 
B.,  agreed  for  8750/.  to  convey  to 
/).,  Clerk,  the  advowson  in  fee, 
and  immediately  to  resign  the  rec- 
tory and  present  D,  thereto,  pay  all 
expences,  and  allow  D,  60/.  for 
dilapidations,  and  that  D.  should 
have  the  profits  from  a  day  then 
past  The  ordinary  refused  to  ac- 
cept the  vendor's  resignation, 
whereon  D,  agreed  with  the  pa- 
tron for  the  purchase  of  the  ad- 
vowson at  8000/.,  allowing  601.  fbr 
dilapidations,  and  he  was  to  be  en- 
titleid  to  the  profits  of  the  rectoiy 
from  the  same  past  day.  And, 
four  days  after,  the  vendor  executed 
Hn  agreement  to  grant  him  a  lease 
of  the  tithes  for  the  yendor*8  life  at 
a  pepper-corn  rent.  The  convey- 
ances were  accordingly  execat^. 
Upon  the  death  of  the  vendor,  the 
king  presented  to  that  twti  fur 
simony,  and  upon  the  death  of  the 
king's  clerk,  the  heir  of  the  ven- 
dor disturbed  the  purchaser,  insist- 
ing that  the  grant  of  the  advowson 
was  void  by  reason  of  simony. 
Held  that  the  conveyance  purport- 
ing to  carry  the  whole  advowson, 
induding  the  next  presentation, 
was  at  all  events  (assuming  the 
contract  to  be  simoniacal,)  no  fur- 
ther void  than  the  simoniacal  part 
(^  the  transaction,  which  could 
touch  only  the  next  presentation, 
extended  $  and  that  so  much  of  the 
conveyance  as  applied  to  the  legal 
part,  the  fee  of  the  advowson,  was 
to  be  supported.  Greenwood  v. 
Bishop  of  London,  Page  797 

STATUTE  OF  FRAUDS, 
See  Surrender. 

STATUTE  OF  LIMITATIONS, 
See  Limitation  of  Actions. 

■ 

STATUTES  died  or  commented  on. 
Hen.  8. 

21.  c.  13.     (Non-residence.)     10. 19 

22.  c.  5.     (Bridges.)  291 

Eliz. 


900  STATUTES.  SUPERSEDEAS. 

Elix.  35.  c.  63.  ss,  a  13.     (Policy  stamps.) 

31.C.6.  *.  5.     (Simony.)     Page  7^1  PageSCi 

39.  c.  69.  8.  184.    Local.     (LoAcfox 

Jac.  1.  Dock.)  536 

oj       A       o       /\r  1  39  &  40.  c.  J04.     (Lojwfoa  Court  of 

21.  c.  4...  2      (Venue  in  penal  ^^-  Conscience.)  648 

"^"^•^  '^^  41.  c  109..    (General  indosure  act.) 

^*-  ^-  43.  0.  46.  s,  4.     (Costa  of  action  on 
13.  €.  18.    (Navigation  act.)  judgment)  364 

105.  533  57.     (Convoy.)  49 

Ww   ^  59.     (Bridges.)  397 

"•  •'•  84.  «.  13.    (Non-residence)  3. 

8  &  9.  c.  13.  *.  8.  (Suggestion.)  365  757 

—  88. 19,  30.     (Cause  for  li- 

Annk.  cence.)  806 

l.f«.l.c.l8.     (Bridges.)     291.7  —----*•««•  (R^*n^  of  lic««^) 

5.  c.  14.     (Game.)  416  or.      /n      i-      \  -I 

13.  si.  3.  r.  13.     (Simony.)  731  ^Z^  ^^-     ^^"^L^  ..^^^ 

16.     (UsuryO  781  ^^' ''  ^^'     (NaTigatum  scQ 

r^       a        ^  48.  c.  126. «.  3.    (Licences  to  trade.) 
^*o*  2-  675,  713,  7ir,  731 

3.  c  Ses.    (Attomies.)  355 149.     (Stamp.  Bill  of  lading.) 

S.e.36.s.4.     (Coals.)  755  533 

11.  e.  19.   (Use  and  occupation.)  35  49.  c.  70.     (Local  and  personal.  City 
8.  10.     (Distress.)        451  Lottery.)  120 


■  t  11 


13.  c.  39.     (Bridges.)                   291  ---^  121.  <•  8.     (Bankrupt)        183 

19.  c.  33.  «.  1.     (Bankrupt.)        445    19.       (Discharge  from 

-^—  37.     (Wager  policies.)        107  covenants  in  kases.)        797 

8.  6.  (Payment  into  court.)  51.  c.  134. 8.  %  (Distringas.)  69.  775 

203  51.     (Local  and  personaL    We8tmard 

34.  c.  44. 8, 8.  (Justices  of  the  peaoe.)  inclosure.)                          365 

537  SS-   (Local  and  personaL  Bedduigton 

39.  c.  16. 88, 1,  3, 3, 4.    (E]^rtation  inclosure.)                          167 

of  arms.)                          433  54.  c.  6.   (Non-resident  clergy.)  304. 

30.  e.  5.     (Mutual  credits.)            66  306 

54.     (Non-resident  cleigy.) 

Geo.  3.  639.  807 

5.  c.  14.  «.  3.     (Fishing  in  inclosed  STAYING  AND  SETTING 

grounds.)                          441  ASIDE  PROCEEDINGS, 

13.  c.  78. 8,  19.     (Divertme:  roads.)  ^     -^               _-- 

eS4  ^^^  P«ACTic«,  VII. 

84.  8.  34.      (Exemption  from  QTTrrTCQTTOM  ' 

turnpike  toUs.)                   340  SUGGESTION,. 

14.  c.  78.  8. 38.  Building  act.     (No-  See  Wabrant    op    ArroRKBT,    2. 

tice.)                             31.  91  Costs,    XL  3.      AssiGMMBirT    of 

;; 88,  39,  40,  41.                        93  BhBA<CBB8. 


88.  14,  36,  37,  43,  60,  63, 

63,65.     (Nuisance.)         465  SUPERSEDEAS, 

33.  c.  3.  5.4.  (ExportaUonofarms.)  o,^p^._,„  y     Bail  V  1  3 

— —  4.     (Alien  act.)                   716  A  writ  of  error  operates.as  a  super- 

94.  C.68.    (Ship's  registry.)        646  sedeas fipom tbe  joomenlof  allow- 


anoe. 


SURPLUSAGE. 


TRESPASS  AB  INITIO.     901 


uice>  though  the  plaiDtiflf  he  pro- 
ceeding at  a  distaat  place  in  igno- 
rance of  the  allotrance.  Hawkins 
V.  Jones.  Page  204 

SURPLUSAGE, 
See  Dkkd,  9,  3.    Aybbmbnt,  fte. 

SURRENDER. 

1.  If  a  landlord  in  the  middle  of  a 
quarter  accepts  firom  his  tenant  the 
key  of  the  house  demised^  under  a 
parol  agreement  that  upon  her  then 
giving  up  the  possession^  the  rent 
shall  cease^  andhehimse^occupies 
the  premises  from  that  ihne,  he 
cannot  afterwards  recover  in  an 
action  for  the  use  and  occupation 
of  the  house,  fbr  the  time  subse- 
quent to  his  accepthig  the  key. 
Whitehead  v.  CUfford.  518 

2.  A  tenancy  from  year  to  year  can- 
not be  determined  so  as  to  bar  the 
interest  of  the  tenant's  creditors, 
unless  there  be  either  a  legal  notice 
to  quit,  or  a  surrender  in  writing. 
Dae  V.  RidouL  519 


TENANT  IN  COMMON, 
See  Pahtt-wall,  1, 9, 3. 

TENANT  FROM  YEAR  TO 
YEAR, 

See  Scj^mBirDXR.  Usb  ako  Occu- 
pation. 

TENDER. 

1.  A  creditor  teUs  his  clerk,  pre* 
viously  authorized  to  receive  mo- 
ney, not  to  receive  a  suni  if  offered 
him  by  a  certain  debtor,  for  that 
he  had  put  it  into  the  hands  of  his 
attorney,  and  the  clerk,  on  tender 
made,  refuses  to  receive  the  money, 
and  assigns  the  reason.  Held  that 
this  is  a  good  tender  to  the  princi- 
paL 

0.*  It  is  no  ofcjectkm  to  a  tender  that 
Ae  creditor  had  previously  p«t4he 


matter  into  his  sttomey's  hands. 
MoffaU  V.  Parsont.  Page  S07 

TIME, 
See  LmiTATioN  or  Acrioirs.     Pbe- 

StMPTiON,  1 .    LiCBNCB  TO  TBADX,  1. 

TITLE. 

1.  In  an  action  to  recover  back  the 
deposit  on  a  purchase,  upon  the 
vendor's  failure  to  make  a  good 
title,  the  Court  will  coUatenHly  in- 
quire whether  the  title  be  gopd  in 
equity.  6S5 

8.  F6r  a  contract  to  make  a  good 
title,  means  a  title  good  bow  at 
law  and  in  equity.  ib. 

3.  A  Court  of  law  will  adjudce  a 
title  to  be  either  good  or  bad; 
having  no  middle  term  for  it. 
Maberly  v.  Robins, '  ib, 

4.  The  law  raises  an  implied  promise 
in  a  sheriff  selling  goods  taken  in 
execution,  that  he  does  not  know 
that  he  is  destitute  of  titie  to  the 
goods.     Peto  V.  Blades,  657 

TOLLS,  EXEMPTION  FROM, 
See  TuBNPiKBS. 

TRESPASS. 
Jnd  see  Sbsbiff.    Tbbspass  ab  ivi- 

Tia      EXCBSSIVB  DaV AOB8. 


1.  In  an  action  for  breaking  the 
plaintiff's  close  and  treading  his 
grass,  the  jury  sore  warranted  in 
conridering  tScMmg  the  alia  enormia 
the  offensive  demeanor  of  the  de- 
fimdant  442 

3.  And  where  the  improper  conduct 
of  the  defendant  induced  the  jury 
to  give  SOOL  for  walking  on 
oommon-fieki  stubble  land  afker 
harvest,  the  Court  held  tiie  dama- 
ges were  not  excessive.  Merest  v. 
Harvey,  ib, 

TRESPASS  AB  INITIO. 

I.  The  taking  an  unreasonable  quan- 
tity of  goods  under  process  of  at- 
tachment does  not  make  theoffioer 
a  trespasser  ab  mtio.  Moored, 
Tawlor.  69 

«.  If 


902    TRIAL  BY  PROVISO. 


VENDOR,  Ac; 


2.  If  a  sheriff  continues  in  possession 
after  the  return-day  of  the  writ, 
that  irregularity  makes  him  a  tres- 
passer ab  inili0,  but  will  not  sup- 
port the  allegation  of  a  new  tres- 
pass committed  by  him  after  the 
acts  which  he  justifies  under  the 
execution.    Aitkenhead  v.  Blades, 

Page  198 

TRIAL  BY  PROVISO, 
See  Practice,  IV.  7. 

TURNPIKES. 

The  general  turnpike  act  13  G.  3, 
c.  84,  s,  34,  exempts  from  toll  car- 
riages passing  on  a  turnpike  road 
for  a  less  distance  than  100  yards, 
whether  they  quit  the  road  on  the 
same  side  on  which  they  entered  it, 
or  on  the  opposite  side.  Major  r, 
Oxenham.  340 


VARIANCE, 
And  see  Plkadbr,  V.  11,  12. 

1.  The  declaration  averred  that  the 
defendant  charged  the  plaintiff  with 
violently  assaulting  him,  and  pro- 
cured a  warrant  to  apprehend  him 
for  the  said  offence.  The  char^ 
made  was  for  assaulting  and  strik- 
ing, the  warrant  produced  recited 
the  charge  to  be  for  assaulting  and 
beating ;  held,  that  this  was  no 
material  variance.    Bijne  v.  Moore. 

163 

2.  Upon  an  allegation  of  a  loan  of 
lawful  money  of  G.  B  it  is  no  va- 
riance that  the  loan  is  proved  to 
have  been  of  foreign  coin,  as  pa- 
godas.   Harington  v.  Macmorris, 

3.  Bond,  conditioned  to  pay  lOOZ.  by 
six  eijiml  payments  of  16/.  18*.  4rf. 
on  the  3d  of  October  In  every  year 
until  the  fiill  sum  of  one  pounds 
was  paid.  A  stranger  inserted  the 
word  hundred  between  one  and 
pounds;    the    plaintiff,    on  oyer 


craved,  set  it  out  as  being  ''  unlii 
the  full  sum  of  100^  was  paid/* 
and  held  a  fatal  variance.     fFaush 

^ 

V.  Bussell,  Page  707 

4.  Tarbart  for  Tabari  is  a  fatal  vari- 
ance.   Bingham  v.  Dickie.        814 

VENDOR  AND  PURCHASER. 

And  see  Goods  sold  and  ds|«ivkbeo, 
5,6. 

1.  If  the  vendor  of  a  lease,  in  which 
is  a  covenant  not  to  assign,  contract 
to  assign  his  interest,  it  is  incum- 
bent on  him,  and  not  on  the  pur- 
chaser, to  procure  the  les^r's 
licence  for  the  assignment.  Llo^d 
v.  Crispe,  £49 

8.  In  an  action  to  recover  back  the 
deposit  on  a  purchase*  upon  the 
vendor's  fiulure  to  make  a  good 
title,  the  Court  will  collaterally 
inquire  whether  the  title  be  good  in 
equity.  62S 

3.  For  a  contract  to  make  a  good 
title  means  a  title  good  both  at  law 
and  in  equity.  ib, 

4.  A  court  of  law  will  adjudge  a 
title  to  be  either  good  or  bad ; 
having  no  middle  term  for  it.    ib, 

5.  ^Vhether  interest  necessarily  ac- 
crues on  a  deposit  which  is  reco- 
vered back.  ib. 

6.  And  whether  it  can  be  recovered 
as  damages  on  the  money  counts, 
without  a  special  count  for  interest, 
quare.     Maberley  v.  Robins.         ib. 

7.  The  law  raises  an  implied  promise 
in  a  sheriff  selling  goods  taken  in 
execution,  that  he  does  not  know 
that  he  is  destitute  of  title  to  the 
goods.  657 

8.  To  an  action  founded  on  the  im- 
plied promise  that  the  vendor  of 
goods  did  not  know  his  title  to  them 
was  bad,  it  is  no  defence  that  the 
vendor  was  a  sheriff's  auctioneer, 
and  desired  the  plaintiff  to  give  hiin 
a  written  notice  not  to  pay  over  tl;e 
proceeds,  and  that  the  plaintiff 
having  omitted  to  give  such  notice, 
the  defendant  paid  over.  Pelo  r. 
Blades.  657 

9.  An 


VENUE. 


USURY. 


90S 


9.  An  attorney,  who  was  also  an  auc- 
tioneer^ received  a  deposit  on  pro- 
perty which  he  had  sold  by  auction, 
and  aftttr  queries  raised  on  the 
title,  and  before  they  were  cleared, 
paid  over  the  deposit  to  his  prin- 
cipal. On  a  demand  of  the  deposal  ^ 
by  the  buyer^  he  answered,  that 
his  principal  would  not  consent  to 
retdrn  it,  and  would  enforce  the 
contract.  Held  that  the  buyer 
might  recover  the  deposit  from  the 
auctioneer  as  money  had  and .  re- 
oehred  to  the  plaintiff's  use;  1,  be- 
cause the  defendant,  as  the  vendor's 
attorney,  had  notice  that  the  title 
had  not  been  completed  before  he 
paid  over  the  money  ;  2,  because 
he  misled  the  plaintiff  to  sue  him- 
self, by  not  saying  he  had  paid  it 
over.     Edwards  v.  Hodding. 

Page  815 

VENUE. 

1.  iThe  Court  will  not  permit  one 
only  of  several  defendants  to  re- 
move the  Tenue  to  a  county  pala- 
tine, because  it  has  in  that  case  no 
authority  to  bind  the  other  defen- 
dants to  the  terms  of  not  assigning 
error  on  the  want  of  an  original. 
BraddeUf  ▼.  Rippon,  SJ 

^.  If  an  action  b  honA  fide  brought 
on  a  promissory  note,  the  plaintiff 
may  retain  the  venue,  though  the 
action  is  for  other  causes  aUo.  576 

3.  And  the  Court  will  not  restrain  the 
plaintiff  from  proceeding  in  the 
venue  he  has  elected,  for  the  other 
causes.     Shephard  v.  Green,     BJG 

4.  It  is  no  reason  against  changing 
the  venue,  that,  if  changed,  the 
cause  is  likely  to  be  tried  by  per- 
sons interested  in  the  question,  if 
they  are  likely  to  have  as  strong 
an  interest  on  or>e  side  of  the  ques- 
tion as  on  the  other.  Delanoy  v. 
Robson,    Anon,  605 

5.  Where  one  of  several  defcnAints 
has  suffered  judgment  by  defoult 
in  Middlesex,  the  Court  will  not, 
on  the  application  of  another  de- 
fendant, change  the  venue  to  a 
county  palatine,  631 

Vol.  V. 


6.  And  (^uare  lyhether  in  such  case 
it  can  be  changed  to  any  county 
whatever.  Groves  r^  Thackery, 

Page  631 

7.  The  defendant  in  a  penal  action 
on  a  statute  passed  since  SI  Jac.  1, 
c.  4,  may  change  the  venue  to  the 
county  where  the  offence  is  com- 
mitted. 754 

8.  Whether  penal  actions  on  statutes 
passed  since  the  91  Jac,  1,  c.  4, 
must  lay  the  venue  in  the  county 
where  the  offence  is  committed, 
qu<ere,  i6. 

9.  Admitted  arguendo  that  it  is  not 
necessary.  Wynne  y,  Belman, 
Clerk.  ib. 

10.  In  an  action  on  the  case  for  run- 
ning foul  of  posts  fixed  in  the 
river,  supporting  the  plaintiff*8 
wharf,  it  is  not  necessary  to  prove 
the  posts  or  wharf  to  be  at  the 
place  at  which  they  are  under  a 
fndelicei  alleged  to  be  situate.  Ha- 
mer  v.  Raymond.  789 

USE  AND  OCCUPATION, 

See  Plbader,  1.  I,  S. 

If  a  landlord  in  the  middle  of  a  quar« 
ter  accepts  from  his  tenant,  the 
key  of  (he  bouse  demised,  under 
a  parol  agreement  that  upon  her 
then  giving  up  the  possession,  the 
rent  shall  cease,  and  she  never 
afterwards  occupies  the  premises, 
he  cannot  recover  in  an  action  for 
the  use  and  occupation  of  the 
house,  for  the  time  subsequent  to 
his  accepting  the  key.  Whitehead 
V,  Clifford,  518 

USURY. 

A,  being  indebted  to  the  plaintiff  in 
90/.  and  201.  upon  legal  considera- 
tions, and  in  a  larger  sum  on  usu- 
rious loans,  in  consideration  of  the 
plaintiff  advancing  him  150/.  more 
on  legal  interest,  procured  him  the 
defM^ant*s  acceptances  for  100/., 
lOC^y  and  50/.  for  securing  the 
whole  balance  due  from  A,  to  the 
plaintiff.  Held  that  these  bills 
were  tainted  by  the  usurious  trans- 
3  M  actions. 
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904  WARRANT  OF  ATTORNEY. 

actions,  and  could  not  be  eiiiprce4 
agfunst  the  defendan't,  the  acceptor, 
even  to  the  extent  of  the  debts 
untainted  ly)(the  usury.  HarrUon 
y.  Hannel.  Page  780 


w 

WARRANT  OF  ATTORNEY. 

1.  A^  warrant  of  attorney  needs  not  to 
be  by  deed.  264 

2.  No  suggestion  is  necessary  on  a 
judgment  by  warrant  of  attorney. 

it: 

3..  A  warrant  of  attorney  does  not 
require  an  attesting  witness.  JTiit- 
nersly  V.  Mussen,  t6. 

WAY  OF  NECESSITY. 

1^  A  way  of  necessity  exists  after 
unity  of  possession  of  the  close  to 
which  and  the  close  over  which, 
and  after  a  subsequent  sererance. 

311 

2.  If  a  person  purchases  close  A,, 
with  a  way  of  necessity  thereto 
over  close  B.  a  strangers  land, 
and  afterwards  purchases  close  B., 
and  then  purchases  close  C,  ad- 
joining to  close  A.,  and  through 
wluch  he  may  enter  close  A,,  and 
then  sells  close  B,  without  re- 
servation of  any  way,   and  then 


WORK  AND  LABOUR. 

sells  closes  A,  and  .C  ;  the  por- 
d^aser  of  close  Ai  thall  have  the 
ancient  way  of  necessity  to  close 
A.,  over  close  A    Buckby  v.  Cola, 

-Roseau 

WILL, 
See  Dbyise. 

WITNESS, 

And, tee  Evidxnce,  L 

1.  The  Court  refused  an  attachment 
against  a  witness,  who  being  sab- 
poenaed  without  a  particular  notice 
when  'the  cause  would  come  on, 
in  the  course  of  his  third  day*s 
attendance  left  the  coart  to  attend 
to  urgent  business  of  his  trade,  al- 
thougli  the  cause  was  tried  in  his 
absence  and  the  plaintiff  nonsuited, 
which  his  evidence  would  have 
prevented.  960 

2.  So,  though  the  witness  was  in- 
duced to  Iteve  the  court  by  the 
representation  of  the  adverse  at- 
torney. Blandford  v.  De  Tastet,  ib, 

WORK  AND  LABOUR. 

A  request  to  a  t^esman  to  shew  the 
defendant*s  iouse,  and  the  defend- 
ant will  make  him*  a  handsome 
present,  is' evidence  of  a  contract 
to  pay  a  reasonable  compensation 
for  the  vrork  and  labour  oestowed 
in  that  service.  Jewry  v.' Busk.  3Q& 
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